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PREFACE. 

Roman  law  has  formed  and  to  a  large  extent  still  forms  the 
Btibstance  of  much  of  the  law  of  modem  Europe,  and  indeed  of 
the  civilised  world  generally.  Its  authentic  source  is  the  legis- 
lation of  Justiuiau.  Roman  Emperor  at  Constantinople  irom 
A.D.  527  to  565.  The  principal  part  of  this  legislation  was 
(1>  the  Digest,  i.e.  a  selection  of  extracts  from  the  writing!*  of 
the  Roman  Jurists,  nearly  all  of  the  period  of  about  A.ii,  100 
to  230:  (2)  the  Code,  i.e.  a  selection  of  laws  and  decisions  of 
the  Emperors,  the  earliest  constitution  being  one  of  Hadrian's, 
and  only  about  a  score  being'  earlier  than  Severus,  many  being 
from  Justinian  himself;  (3)  the  Institutes,  i.e.  an  elementary 
treatise,  largely  founded  on  Gains'  Inatitiites.  These  three 
books.  Digest,  Code  (revised  edition),  Institutes,  were  published 
in  the  years  a,D.  533  and  534,  A  nunjber  of  laws  were  issued 
by  Justinian  during  the  remainder  of  his  life,  but  principally 
before  A.D,  545  when  hie  great  minister  Tribonian  died.  These 
are  called  Novels  (Nuvellae  Constittttiones).  Some  few  contain 
important  modifications  of  Private  Law. 

It  is  the  law  as  consolidated  and  enacted  by  Justioian 
which  (with  or  without  adaptation  to  modern  times  and 
particular  countries)  forms  the  subject  of  most  treatises  on 
Roman  Law,  Btit  this  was  not  the  law  known  and  practised 
in  the  times  with  which  students  of  Classical  Rome  are  chiefly 
concemed,  times  tlistaDt  from  Justinian  three  to  six  centuries. 
To  the  law  as  altered  by  Justinian  I  make  little  reference  in 
the  following  pag'es.      My  aim    is    to    exhibit   a   summary  of 
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classical  Roman  Private  Law  as  it  stood  long  before  Constan- 
tiDople  existed,  when  Rome  was  still  the  capital  of  the  world. 
But  the  task  haa  difficulties  which  greatly  impede  its  due 
execution.  A  good  deal  of  detail  ia  necessary  in  order  to  make 
theacopeand  limitations  of  law  properly  intelligible  ;  and  in  order 
to  find  materia!  for  a  cJetailed  account  we  have  to  conic  to  a  later 
period  than  one  would  otherwise  have  been  disposed  to  select. 
It  is  not  until  the  middle  of  the  second  century  of  our  era  that 
we  can  find  a  single  lawbook  on  which  to  base  the  narrative, 
and  for  adequate  detail  we  have  to  resort  to  Juatinian's  compi- 
lations. For  law  in  the  Ronian  Republic  before  Cicero  we  have 
no  trustworthy  source  of  information:  for  the  time  of  Cicero 
himself  we  have  hardly  anything  beyond  scattered  aUuaiona  in 
his  writingfl  and  a  few  speeches  in  private  suits.  For  the  early 
empire  we  h^ive  only  meagre  refereacea  in  general  historiea.  ]t 
was  the  discovery  of  Gaius'  Institutes,  80  yeai^  ago,  which  first 
made  it  fairly  practicable  to  give  a  connected  account  of  Roman 
private  law  within  or  approaching  to  the  cifl.«isicft]  period. 

But  though  Gaius  affords  a  trustworthy  baaiH.  he  doea  not 
carry  us  far.  Partly  from  the  small  scftki  of  the  work  itself  and 
partly  from  its  imperfect  preservation  we  have  many  gaps,  some 
only  of  which  are  supplied  by  the  scanty  relics  which  we  have 
received  directly  of  other  ante-Justiiiian  lawyers.  Justinian's 
Digeat  givea  ample  extracts,  except  on  some  parts  of  procedure, 
from  the  books  of  the  great  jurists  of  the  times  of  Hadrian 
and  the  Antonines;  but,  before  any  use  ia  madtj  of  them  for 
auch  a  purpose  as  mine,  one  has  to  ask  how  far  they  represent 
the  law  of  Rome  in  the  second  or  third  century  after  Christ,  as 
well  as  that  of  Byzantium  in  the  sixth.  It  is  not  only  that 
they  omit  much  that  would  be  iutercstiug  to  a  classical  student 
or  historian,  though  (what  seems  often  forgotten)  mere  omission 
may  alter  substantially  the  import  of  what  is  left.  Rut  the 
truth  is,  Julianj  Gaius^  Papinian,  IJIpian.  Paul  and  othera  have 
sometimes  no  doubt  written  what  appears  in  the  Digest  under 
their  names,  but  sometimes  also  they  have  wi-itten  what  was 
diflerent  or  even  contrary :  indeed  often,  perhaps  usually,  what 
they  wrote  was  au  account  of  the  law  with  qualii^cations  and 
doubts  and  suggestions,  which  Tribonian  and  his  colleagues 
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have  omitted,  abridged^  twisted  and  altered  ^  I  have  given 
speciraeDS  of  this  irt-atTnent  in  my  Introduction  to  Justinian's 
Digest  hy  a  comparisoii  of  some  extract§  fi"om  the  lawyers 
which  we  happen  to  have  received  from  other  sources  with  the 
same  passages  as  they  appear,  edited  under  JustiDian's  authority, 
in  the  Digest.  Recent  disoussion  iu  Germany  has  beeu  busy 
with  thiB  question  aud  ofteu  with  good  fruit.  On  the  other 
hand  it  eeems  to  toe  often  very  inconaistent.  While  vnth  one 
eye  it  detects  Tribonian's  ioterpolatioTig  everywhere,  with  the 
other  it  attempts  to  trace  the  opinions  of  the  individual 
lawyers  and  the  history  of  doctrines  and  procedure,  ad  if  we 
had  in  the  Digest  the  jurisprudence  of  two  hundred  and  fifty 
reai^  adequately  represented  and  faithfully   exhibited.     Such 

,  exhibition  was  aa  far  as  possible  from  being  In  Tribonian'a 
inteutiuns  or  compatible  with  his  method  of  work'.  Needless 
to  say,  I  have  tried  to  bear  in  mind  the  real  state  of  the  case. 
For  it  is  impossible  to  avoid  drawing  largely'  of  the  waters  of 
the  Digest^  however  suspicioua  one  may  JuAtly  feel  of  their 
being  tainted.  Justinian  s  great  work  in  consolidating  and 
pending   Roman   law  was  absolutely  nece.=*sary,  if  it  was  to 

Ice  th£  place  it  h^  taken  in  tlie  usage  of  European  nations, 
l)Ut  his  books  are  full  of  pitfalls  for  the  student  of  eiirher  law. 
Ittcedo  per  igties  suppositos  ciiteri  doloso. 

The  alterations  made  by  Justinian  in  the  extracts  forming 
the  Digest  and  in  the  earlier  constitutions  of  the  Code  may 
perhaps  be  classed  under  three  heads;  omission  of  antiquated 
law,  decision  of  disputed  ptiiiits,  independent  improvement''. 
The  Byzantine  Emperor  was  not  a  man  to  refrain  from  proclaim- 
ing hia  own  merit-s,  and  therefore  on  many  matters  under  each 
of  these  head?!,  we  have  Information  given  us  in  his  Constitu- 
tions and  Institutes  which,  in  order  to  explain  and  glorify  his 
amendments,  ^hews  the  main  lines  and  some  of  the  details  of 


^  E.g.  conipire  CoUut.  xii  7  with  D.  ii  3  fr  27  ;  Gai.  i  98  sqq.  with  D.  i  3  ; 
ii  £6sqq.  with  D.  xVi  1  fr  [o;  and  V^it,  77— So,  63  with  D.  viia  fr  i,  3, 

*  Bee  my  Intrfiduction  to  Jujstiman'n  Difjuat,  chapp,  jv,  t. 

'  Expertua  ImfiutT.  3Iy  first  draft  was  madB  almoet  entirely  from  ante- 
JuAtiaioD  sources. 

<  Of.  Conat.  Deo  auctm-e  ^g  2^  7,  8;  Tanta  g§  10,  1 5  ;  Oordi  §3  J,  4. 


the  eaj-lier  law.  This  is  probably  the  case  with  the  principal 
matters  under  the  third  head,  though  minor  improvements  may 
have  been  silently  introduced.  Ap  regards  the  second  heud  we 
may  canaole  ourselves  with  the  belief  that  in  taking  law  from 
the  Digest  we  are  getting  the  view,  though  perhaps  not  un- 
raodiHed,  of  some  leading  jurists  of  Antoaiue  times.  The  first 
head  raises  more  serious  difficulty.  What  was  practically 
obsolete  in  Justinian's  time,  or  i-equired  little  beyond  a  stroke 
of  the  pen  to  remove,  was  omitted  by  Trihonian  or  hia  collengues 
with  little  or  no  notice.  The  abolition  or  obsolescence  of  both 
the  statutable  and  the  fprmular  procedure,  of  mandpa.tio  and 
injure  cess:io,  of  conventio  in  manit/u,  of  cretio,  of  the  different 
modes  of  bequeat,  of  the  distinction  between  legatu^^ni  and 
fideicomvixssnin,  of  litterarum  ohligatio,  of  sponso7-es  and  jiducia, 
of  cwjmtore^,  of  the  lea:  Cincia  and  Uj^  Julia  and  Po'ppaea,  etc. 
must  have  removed  or  obacured  a  multitude  of  distinctions 
and  niceties  which  it.  is  impossible  now  rightly  to  reproduce. 
Whenever  any  of  these  matters  come  in,  one  is  bound  to 
exercise  circumspection  and  reserve.  Gaiua'  Iiistiiutes,\]\piaji'& 
Mules,  Paul's  Opinions^  (so  far  as  they  have  come  to  us  inde- 
pendently of  the  Digest),  the  Vatican  Fragments,  and  other 
minor  relics  of  Autonine  law  are  then  our  only  pure  or  relatively 
pure'  source  of  information  and  warning  against  Byzantine 
alterations.  But  the  information  to  be  obtained  from  these 
survivals  ia  often  very  meagre*,  and  on  some  matters  fails  us 
altogether,  so  that,  whether  we  like  it  or  not,  for  the  great  mass 
of  the  detail  the  Digest  is  our  only  reaorL 

By  careful  examination  of  the  language  of  Justinian  and  of 
the  DigtJst-juristSj  Lenel,  Gradenwitz,  A,  Pernice,  Kisele  and 
others  have  shewn  the  high  probability,  if  not  certainty,  of 
interpolation  in  many  extratsts  from  the  jurists,  Jn  the  course 
of  time  probably  still  more  will  be  done  in  this  direction. 
Meantime  I  have  usually  avoided  relying  on  clearly  questionable 

*  Theee  books  I  have  referred  to  simply  by  the  authom'  uacaEa. 

'  Eveo  Ulpiftn's  Regnlae  wid  Paul's  Se^ntentuM  in  the  farm  known  to  us 
are  only  abridgmeuta  of  the  origit]ak. 

3  E.g.  the  Uw  of  obligatiunt^  fortua  only  one-dxtU  of  Ooiua'  Ii^titnteH, 
and  even  this  is  very  unequaliy  diistribated. 
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extractia,  and  have  sometimes  thought  it  better  to  omit  a  point 
altogether  than  to  run  the  risk  of  giving  JuHtiman'a  ameod- 
ments  instead  of  Anluniiio  law. 

The  priticipal  matter  then  of  this  book  is  the  private  law  of 
Rome.  shorD  do  doubt  of  »ocne  retibetnonts  and  special  detaib, 
and  containing,  I  Fear,  some  Byzantine  modiHcAtiona.  but  sub- 
stantially AS  it  stoiMJ  at  the  time  of  its  highest  development,  or 
at  Leaat  of  tbe  deyelopment  best  known  to  ub;  i.e.  towards  and 
after  the  close  of  the  second  century  <'t"  our  era:  or,  to  speak 
more  preciaeiy.  in  the  period  from  Marcus  Aureliua,  emperor 
from  A.D.  161.  under  whom  Gains'  Institutes  were  principally 

iten,  to  (say)  the  murder  of  Ulpian  A.t>.  228  or  the  death  of 

1  perhaps  a  few  years  later.  Of  the  hooks  quoted  in  the 
Digest  few  indeed  were  written  after  the  death  of  Caractdla  in 
A.D.  217,  to  whose  reign  are  referred  the  above-named  books  of 
Ulpian  and  Paul.  The  law  wna  altered  in  some  points  during 
the  fter^xl  I  have  described,  especially  by  Martjua  Aurelius  and 
Sept.  SeverUB,  but,  after  that,  probably  remained  much  the 
san>e  until  Diocletifln.  I  have  occasionally  made  use  of  con- 
stitutions and  extracts  later  than  Ulpian  and  Paut,  when  they 
seemed  to  be  only  declaratory. 

A  good  deal  of  this  law,  one  fondly  believes  (the  belief  fs 
idpubly  hazardous  when  the  etateinents  rest  only  on  the  Digest), 

ilie*  al:?o  to  the  time  of  Cicero^  whose  earliest  preserved 
speech  was  made  in  81  B.C.,  and  who  was  killi-d  in  43  B.C.  Bxit 
in  the  course  of  two  and  a  half  or  three  centuries  the  law  as  a 
whole  must  have  come  to  assume  a  different  aspect  from  that 
which  was  familiar  to  him*.  Many  doctrines  which  in  his  time 
were  probably  unsettled  and  tentative  were  developed  and 
fixed  by  the  discussions  of  the  Jumts,  the  action  of  the 
Praetora  and  the  reHcripta  of  the  emperors.  Legislation  such 
as  llie  levies  Juhoe  of  various  suhjeet-matter,  the  lex  Papia 
Poppa&i,  iem  AaUa  Seritia^  and  numerous  Seno/ttis  consults, 
especially  undtr  Hadrian  and  the  Antonines  had  much  indirect 

''  There  is  abuut  the  same  distance  of  time  between  Coke's  In,Htitutes 
Bj  and  vTir  own  day,  Itiit  1  du  not  iniagitie  the  law  and  l^al  procedure 
titad  were  ncArly  so  much  changed  Id  this  period  aa  Eugliah  Ihw  ami 
practice  have  bceu  by  statute  and  the  development  of  equity. 


Preface 

influence  as  well  as  direct  effect.  In  Cicero's  time  the  nhamcter 
and  authority  of  the  Courts  were  still  fluctuating ;  law  was 
still  struggling  amid  religious  ceremoniea  and  sanctions,  old 
practices,  political  prejudices,  and  personal  favour  and  caprice': 
equity  had  not  yet  won  complete  victory  over  the  rigid  fortiis 
and  meagre  conceptions  at  early  law.  If  this  is  true  of  the  laat 
century  of  the  republic,  it  is  still  more  true  of  the  times  before. 
I  admire  the  enterprise  and  ingenuity  with  which  some 
learned  German  writers  have  by  a  combiuatiofl  of  isolated  facts 
and  stateraents  (some,  I  fear,  from  the  age,  character  and 
purpose  of  their  authore — lay  historians,  grammarians,  anecdote- 
mongere — little  fitted  to  bear  such  weight  of  inference)  en- 
deavoured to  fix  what  wa.s  in  growth  or  flux,  and  to  determine 
out  of  many  possibilities  what  was  the  law  in  early  periods". 
But  for  my  own  part  I  have  neither  the  ability  to  see  in  the 
dark  or  make  bricks  without  straw,  nor  yet  that  happy  tem- 
perament, which  seems  often  to  accompany  a  fine  gift  of  con- 
jectural inference  and  makes  the  enthusiast  pleased  with  the 
superstructure  iti  proportion  to  the  insufficiency  of  fouudation. 
All  that  appeara  to  me  possible,  at  least  in  a  book  of  this 
character  and  size,  is  to  add  to  the  sumnmry  of  Antoniue  law 
such  references  to  Cicero  and  some  other  writers,  as  may  shew 
or  suggest  the  existence  of  particular  doctrines  or  institutes  iu 
previous  times^  especially  towards  the  close  of  the  republic  and 
beginning  of  the  Empire.  I  exclude  as  a  rule  matters  of 
constitutional  and  criminal  law  and  procedure;  I  refer  but 
little  to  the  times  before  Cicero',  as  I  refer  little  to  times  after 


'  Cr.  e.ff.  Cic.  /W.  3  §  6. 

*  Not  with  fttnndinjf  MoritK  Voij^t'H  groat  learDing  and  ekbomte  induat^ 
I  regard  hia  '  Lhw  of  the  sii  Tables'  m  a  hoiise  of  carde.  And  what  is  to 
be  said  of  a  tecot:\airu.ctof  of  ancient  Iaw  who  c&n  jiuagine  that  aetui  nojpt'ae 
nocf'i'JteC action  for  p«et  hftnu^)  and  iioxiae  7tocendf(e  ('for  future  harm'') 
are  Latin  phraaea !  Or  that  a  Homnn  could  tako  a  wife  with  a.  foi-uiula 
*  Bujic  ( !)  ^go  htntiitient  ex  jura  Quiritium  uxorem  meant  eue  aio'  T  (I}ie  xil 
Tafeln  li  iip.  329,  700), 

*  I  cannot  but  give  aomo  quotations  from  Plautiia,  hut  a  comic  play- 
writer,  working  on  Greek  originals,  ia  acarcely  a  Iniatworthy  authority  for 
Roman  law.  See  however  Bekker'a  thoughtful  diacussLon  in  ^RG.  iivi 
pp.^ — KjS. 
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the  Antomnes;  and  I  omit  or  pa83  lightly  uv^er  tfain^  which 
do  not  allow  of  simple  atattment  but  only  of  bottomless  con- 
troversy. I  have  gladly  diJKuraed  at  some  length  the  four 
speeches  of  Cicen»  which  turn  on  private  law,  docucnetits  of 
special  value  and  interest  for  my  purpose,  because  they  exhibit 
Roman  law  in  life  and  action  instead  of  tii  abstract  expo&ition. 
Some  oLh<?r  appendices  deal  with  points  where  fuller  treatment 
was  required  than  a  note  could  well  contain.  That  on  littera- 
rum  obliffatio  sets  forth  a  simpler  vit;w  tlian  has  been  gene- 
rally taken'.  That  on  w^'uw  gives  the  result  of  the  facts  and 
statements  known  to  ua  with  the  minimum  of  imaginative 
hypothesis.  Two  others  deal  with  certain  passages  of  Cicero 
which  have  been  miuunderstuod  by  some  interpreters  and  throw 
light  on  general  questions. 

My  account  even  of  Antnnine  law  does  not  profess  to  be 
eiLbaustive,  and  the  degree  and  amount  of  detail  which  should 
be  given  cannot  but  be  somewhat  arbitrary.  Persons  used  to 
German  PartdeHen  (and  who  that  takes  an  interest  in  Roman 
law  has  not  occasion  to  use  them  and  canse  to  be  grateful  ?) 
may  miss  the  collection  of  principles  and  pract.iee  cotmiion  to 
many  parts  of  the  law  which  forma  the  General  Part*  of  such 
books.  The  truth  is.  I  have  been  unwilfjng  tn  add  to  the 
inherent  difficulties  of  my  task  by  entering  on  an  analysis  which 
can  h&rdly,  I  think,  be  successfully  performed,  and  is  alien  to 
the  practice  of  the  Roman  lawyers.  They  were  not  philoHophers 
but  thoughtful  examiners  of  particular  cases.  They  argued 
from  concrete  to  concrete ;  they  rested  on  analogy,  not  on 
abstractions  ;  their  method  waa  tha,t  of  Type,  not  of  Definitions, 
The  Digest  and  Code  are  not  scientific  treatises  on  law,  but 
ordered  collections  of  decisions^  with  more  or    less  reasoning. 

■  Of  tbia  esAay  and  tho»g  on  Ciocro'a  four  apeoches  t  diatrihuted  some 
ooiiies  jirivately  tn  Jan.  1902.     I  have  made  some  fow  coi-reetiorifl  since. 

■  Alf.  Pemi'Ce's  Labeo^  which  was  to  give  a  ^Sjiatem  of  Romnji  Iaw  ia 
th*  first  oentiuy  t>f  the  Empire  under  the  Claudian  and  FlaviAn  houaea ' 
(Pref,  to  vol.  i  1872),  haa  uot  yet  arrived  n.t  tho  end  of  the  General  part. 
Ain  I  wrong  in  thinking  that  this  beroic  attempt  has  failod  from  the 
jnsufficieiicy  of  the  material  for  such  a  taak  and  \\a  unsuit«blene»s  for 
Pemico'H  analytit^aJ  treatment  ?     (Since  writing  this  I  regret  tn  niee  that 

\  Pemioe  diod  in  Sept.  IDOT.) 
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on  the  acts  and  position,  real  or  assumed,  of  certain  classes 
of  persons  in  family  or  business  relations.  Such  generalizations 
as  we  find  are  but  little  removed  from  particular  facts,  are 
applicable  to  very  limited  spheres,  are  often  inconsistent,  and 
i  may  be  subject  to  many  exceptions.  A  German  Pamlektist 
writes  under  the  control  of  two  special  cousidei'ations ;  first, 
that  Justinian's  compilations  are,  or  were  till  recently,  in  his 
country  to  a  large  extent  binding  law ;  and  secondly,  that  he 
has  to  deal  with  modem  society  and  to  adjust  Paul  and  ITlpian 
to  scientific  methods  and  present  needs.  In  England'  at  the 
present  day  Roman  law  is  interesting  but  not  practical ;  in- 
structive and  suggestive  but  not  obli^tory ;  if  it  appear  at  all 
in  the  Courts,  it  wears  a  oloi?jtered  and  apologetic  air ;  it  is 
foreign,  historical,  antiquarian.  And  such  a  description  being 
still  more  applicable  tu  the  law  of  the  Antonines  than  it  is  to 
that  of  Justinian,  I  have  felt  myself  neither  entitled  nor 
tempted  either  to  potir  the  old  wine  into  dew  bottles  and 
import  modern  abstractions  into  the  Roman  forum,  or  to  omit 
matters  of  law  or  ]>rc.iced ii re  which  are  alien  from  modem  usage, 
but  may  serve  to  shew  the  mode  in  which  the  Roman  jurists 
applied  their  stock  of  remedies  to  the  wrongs  and  perplexities 
of  private  life.  For  i^stanct^  the  acts  and  position  of  slaves  gave 
occasion  fur  much  subtle  and  rat.ional  treatment  which  a  student 
of  legal  history  cannot  ignore,  I  have  too  sometimes  preserved 
language  and  ilJustratious  which  exhibit  the  difference  of  that 
world  from  (►urs.  or  perhaps  an  interesting  similarity. 

But  further  I  may  point  out  that  the  use  of  the  Digest 
for  my  purpose  is  under  different  conditions  from  its  use,  for 
the  purposes  of  law,  by  anyone  writing  in  a  country  where 
Justinian's  coilectiotis  are  received  as  law,  The  juriata  whose 
works  were  pillaged  by  Tribonian  <Iid  not  write  as  members  of 
a  commission,  engaged  io  a  common  task  and  adjusting  their 
language  and  conceptions  to  a  prearranged  scheme.     Most,  if 

'  Li  Scotland  Roniiui  law  baj9  more  fiignificaDce,  oa  an  English  reader  of 
Bob  Ra^  in  reKiinded  by  sucsh  worda  as  Baillio  Jame'a  "  Ye'iS  mind  it's  a 
ha.iijttdtno  xuii^  nutjurlicaium  tx^vi\  for  there's  tniickle  difierence"  (Cbap. 
liii).  Iti  couea  reaiiectiDg  eaaeiacuta,  Roman  law  is  <.»ccasionally  referred 
to  hy  English  judges,  oa  if  entitled  to  sonna  (moral)  authority. 
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not  all,  bad  indeed  some  official  place  or  recognitton,  but  they 
ought  uot  to  be  reparded  as  what  Justinian  made  them,  joint 
coutributors  to  au  iuiperiai  aiithoritative  law-book,  btit  as  each 
writing  his  own  book  in  his  own  way  and  expressing  only  his 
own  view  of  the  practiwil  law  in  a  soiiiywhat  cijnvtfrsational 
style.  Unfortimately  we  have  only  fragnrtents  uf  their  bouks, 
and  these  fragments  selected  for  a  differtut  purpose  from  that 
of  the  authors ;  and  their  language,  even  apart  from  possible 
alteration  by  the  coinpilers,  seems  tt>  me  hardly  adapted,  as 
it  was  not  inteaded.  to  bear  the  pressure  often  u&ed  to  make 
it  support  or  refute  tuodern  theories. 

I  may  here  repeat  what  I  have  said  nn  another  occasion^ 
respecting  the  retention  or  translation  into  English  of  Ptoman 
legal  term?.  I  quite  admit  that  sometimes  the  nature  of  the 
aigument  makes  it  necessary,  or  at  least  convenient,  to  retain 
them,  and  that  for  some  expressions  it  is  not  easy  to  find  a 
tolerable  English  equivalent.  But  except  in  these  two  taaea.  I 
see  no  ground  for  a  pedantic  retention,  which  makes  the  subject 
difficiilt  for  a  student  to  comprehendt  and  is  r^pulfiive  in  puint  of 
style.  No  doubt  the  sphere  of  cimception  denoted  by  het-es  differs 
from  that  denoted  by  fieir  (even  in  popidar  langnage).  just  as 
a  Roman  rex  difiered  from  an  Eoglish '  king'  and  a  Roman  liher 
from  a  modern  '  book.'  But  the  question  really  is  whether  the 
analogy  is  sufficient  to  form  a  ba.si3  for  raising  the  new  con- 
ception, and  whether  the  conception  when  raised  is  kept  purer 
from  misleading  admixture  by  using  in  English  discourse  a 
Latin  term.  I  can  understand  the  reluctance  a  precise  writer 
may  feel  to  translate  fipenj  by  *  virtue '  or  deliotum  by  ^  tort.* 
But  it  seems  to  be  overlooked  that  here  comes  in  a  psychological 
dithculty.  The  student  does  not  in  either  cnse  leave  the 
English  word  out  of  account.  He  can  hardly  dispense  with  the 
Delations  which  vivify  and  clothe  the  hald  conception.  What 
dues  is  to  start  with  the  English  notion  and  gradually 
correct  it,  strip  off  some  constituents  and  engraft  others ;  and 
this  he  doe.'^  whether  the  author  uses  dptri)  or  'virtue,'  delictu-m 
or  •  tort,'  fieres  or  '  heir,'    The  difference  is  only  this :  if '  virtue ' 
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in  used,  he  is,  as  it  were,  on  the  ground  at  once  and  can  begin 
his  building  or  m<»difving;  if  ftpcTi)  is  used,  he  first  transUtes 
iuto  '  virtue  '  and  then  proceeds  ag  before,  lu  a  comparison  of 
the  law  or  philosophy  of  one  country  or  syistem  with  that  of 
another  it  may  be  convenient  to  use  throughout  their  respective 
technical  terms,  but  in  an  ordinaiy  treatise  on  Rotuan  law 
I  cannot  see  what  is  gained  by  talking  of  adttio  hereditatis, 
servtoi  legaius,  legaUvin,  e3:cepiio  quod  metus  causa,  etc.  \  and 
accordingly  I  have  preferred,  ag  I  am  writing  for  English 
students,  to  use  English  words  where  1  can  do  so  without 
misleading  my  readers. 

So  rnuch  depends  on  Gains'  Institutes  in  aiich  infiuiriee  as 
tnine,  that  it  inav  be  well  to  recount  briefly  the  history  of  our 
knowledge  of  theni^  The  book  was  probably  written  at  the 
end  of  Antoninus  Pins'  and  beginning  of  Marcus  Aurelius' 
reign.  Nothing  is  known  of  the  authors  life  or  position,  not 
even  his  full  nfune".  He  appears  not  to  have  been  a  juris- 
consult, but  was  perhaps  a  professor  of  law  at  Rome,  or,  as 
some  have  thought,  in  Asia,  and  certainly  an  able  expositor. 
He  speaks  of  himself  as  belonging  to  the  Sabinian  School 
of  Jurists'.  A  considerable  number  of  extracts  from  his 
writings  (one  rs  lale  as  a.d,  178)  are  found  in  the  DigeiSt 
and  have  olten  seemed  specially  suitable  for  uiy  use  in  this 
book*.  The  manust-ript  of  the  Institutes  was  ftrst  discovered  by 
Niebuhr  ;n  the  Chapter  Libiary  of  Verona  in  1816^  It  ia 
wntten  in  uncial  characters,  probably  of  the  filth  century;  with 
many  contractions,  and  it  is  a  palimpsest,  i.e.  the  parchment  luu 
been  scraped  to  enable  a  treatise  of  St  Jerome's  to  be  written 
on  it;  and  Gaius  is  ditficult  to  decipher  under  the  later  writing. 
Indeed,  about  a  fourth  of  the  MS.  has  had  two  writings  over 

*  See  Studemutid'a  Preface  to  hia  and  KrUger'a  edition ;  and  Kriiger's 
Oesehirfite  ^  30. 

*  Tor  eiaiumation  and  refutation  of  recent  attempta  to  identify  hmi 
with  Gaiurt  Cimaitw  Longinus  aee  Herzen  in  ZRO-  xsxiii  p.  sr  t. 

^  See  twlow,  \i.   15,  fliid  more  fully  in  my  Jntroductwu  to  Jujftinian's 
Bifff*t,  cbftp.  IK. 

*  £.g.  fpyi— 8t  ad  Ivgem.  Fatcidiam  (D.  xisva). 

*  Niebulir'a  interesting  atcount  of  his  djacovery  will  be  found  in 
Savign/a  Verm.  Schr.  iii  155  sq. 
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Gaius.  The  first  printed  edition  hy  GiischeH  appeared  in 
1820.  Some  additional  readinjfe  were  got  by  Bluhme  in 
1822-3  and  were  used  in  Goscht-n's  second  editiun  (1 824-). 
Wilhelm  Studemund  in  1866-68  made  a  fre«h  copy  of  the 
MS.  coDtftiairg  much  that  had  not  been  previousily  read,  and 
he  published  a  kind  of  facsimile  in  1874,  and  in  conjunction 
with  Paul  Kriiger  a  very  careful  and  coovenient  edition  in 
1677'.  In  la78  and  1883  Studemund  re-examined  the  MS. 
and  thus  obtained  additions  and  corrections  of  some  import- 
ance, which  were  published  in  subsequent  editions  of  his  and 
P.  Kriiger's  book.  The  editors  note  the  fact  (full  of  warning 
for  other  cases  also)  that  few  of  the  many  aupplenienta  pro- 
duced by  ingenious  coajectui-e  of  P.  E.  Huschke,  of  themselves 
and  others  were  contirmed,  and  that  many  were  disproved  by 
the  re-examination.  The  MS.  looks  to  me  now  in  a  very 
hopeless  elate,  due  in  some  degree  to  Blubme'n,  perhapa  also 
to  Studemund'e,  application  of  chemicals  to  revive  the  earlier 
writing.  At  any  rate  be  must  have  wonderful  sight  and  skill, 
who  can  now  read  what  Studemund  {' ocutatissumits  ille')  failed 
to  make  out  Previoysly  to  Niebubr'a  discovery,  one  leaf 
containing  iv  134 — 144,  not  palimpsest,  had  been  eeparated 
from  the  MS.,  and  was  read  and  published  in  17:it2  and  again 
in  1816.  Excepting  this  single  leaf  and  a  few  fragments  in  the 
Digest,  an  Epitome',  made  prubably  in  the  fifth  century,  was 
all  that  was  known  of  the  Institutes,  but  we  now  see  how 
largely  the  book  was  used  as  the  (avowed)  basis  of  Justiniana 
Institute  (cf.  Just.  Praef.  §  6).  lu  reading  modern  treatises 
it  is  well  to  bear  in  mind  the  dates  1874  when  Studemund's 
new  readings  were  first  fully*  published,  and  18!S4  when  the 

*  A  very  complete  and  handy  edition  of  Studemund's  text  with  the 
various  neadiugs  and  eoDJectures  of  editora  of  Gaius  up  to  date  was 
made  by  £.  Dubois  aiid  published  io  1861  (Paria), 

*  Some  paaaagea  of  tbe  Epitome  are  qiiotod  by  Kriiger  in  the  notes  to 
Oaius,  where  Gfliiia'  own  test  in  mutilated.  The  whole  Epitome  is  in  the 
Bonn  CofpM  Jur.  A-ntiyiistm.  vol.  i  Pt.  2. 

^  A  few  of  the  uew  readingB  were  made  known  bj  Studemund  iu  an 
oddrets  to  a  conference  of  Philologiata  at  WiifzbuiTg  in  lfi68»  the  addresa 
being  published  io  1&H9.  Kriiger  also  gava  aome  in  his  Krii.  Versxtehtf 
PP-  th^4n  1 13  sq.  (1870). 
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resulta  of  his  re-examination  were  issued.  A  good  many 
thcoriesi  have  beeii  founded  on,  or  supported  by,  gupposed 
words  of  Gaius  which  weru  not  hie  at  atP.  With  the  ei- 
ceptsoD  of  naive  etymologitis'  and  a  few  casual  remarks  I 
have  embodied  in  this  bnok  all  Gains'  Institutes,  sometimes 
closely  translated. 

I  have  written  throughout  from  the  original  sources.  Any 
special  obligations  to  modern  writers  I  have  gladly  acknow- 
ledged in  their  place.  But  I  cannot  omit  here  to  record  my 
deep  sense  of  the  most  skilful  and  \id  wearied  laboura  of 
Theador  Mammsen  ami  his  allies  and  scholars  in  ascertaining 
the  texts  of  law-books,  authoi^  aud  inscriptions.  Lenel's  im- 
portant work  on  the  Edict  {Edictuvi  perj>ettium,  1883)  has  been 
congtantlj  in  my  hands.  Iiitulligent  discussion  and  full  re- 
ferences to  modem  writers  will  be  found  (amongst  other  books) 
in  Vangeraw'tj  aud  Windacheid's  Pandekten,  Huirhead's  HiS' 
toTtcal  Introduction  to  the  Private  Law  of  Rome,  Paul  F.  Girard's 
Manuel  de  Droit  Romain  ed.  5  (1898).  aud  E'l,  Cuq's  Ifistituttu^t^ 
Juridiquen  des  Romains  (18*J1  aud  1902,  just  finished). 

I  have  of  course  used  Kruger  and  Studemuad  s  edition  of 
Gains  (1S91)*  and  Mommsen  and  Kriiger's  editions  of  other 
aute-JuBttnian  tests  and  of  the  Digest  and  Code ;  and  followed 
their  numbering,  ^mns'  Fontes  Juris  (sixth  edition  by  Monirasen 
and  Gradenwitz,  1893)  ia  frequently  referred  to  and  contains 
almost  all  the  in^^criptions  to  which  I  have  here  called  attention'. 
The  second  part  of  that  book  gives  moat  of  the  passages  beiiring 
on  law  which  are  found  in  Cato,  Varro»  Festiis»  Servius  and  othej* 


1  Cf.  e.ff.  Gai.  ii  5S;  iii  2ot. 

*  The  practice  of  drawing  infomncee  of  law  from  etymology  ia  n 
confined  to  the  old  Roman  lawyens  and  ia  not  purged  of  ita  miachicf  by  the 
etymology's  beingi  oh  it  aomotimea  ja,  proltably  right.  The  actual  meaning 
of  a  wopd  ie  determined  by  ita  ose,  not  by  its  urigiu. 

s  The  edition  of  1900  renclied  my  hands  only  lately.  The  Autun  MS. 
of  a  commantary  on  Gaiua  there  printed  seemB  by  general  agreement  to  be 
of  very  small  value. 

*  jA  bandy  took,  containing  moat  of  the  antO-Justiuian  matter  in  the 
above-named  Hjooka  and  Justinian's  Institutes  aa  well,  ha,^  Iteen  edited  by 
P.  F.  Qirard  {Textex  de  Droit  Romain,  2nd  ed.  1695).  Useful  notices  are 
prefixed  to  the  Bovoral  documenta. 
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writers  of  the  kind,  including  the  worthless  Pseudo-Aacouiue. 
For  Cicero  I  have  usually  followed  Miiller  and  Frie<lrieh'8  texts 
or  the  critical  so-c:illed  second  edition  of  Orelli  by  Baiterj  Halm 
And  Jordan.  By  ZGR.  I  mean  the  Zeitschrift  filr  geschicfU- 
liche  Rechtswissenschnft  edited  by  Savigny  and  others  (15  vols. 
1H15— 1850),  and  by  ZRG.  the  Zeitjtchrift  fUr  RechtsgefiohichU 
by  Rudorft'^nd  others  (13  vols.  1861  — 1879),  and  its  avowed  and 
most  useful  successor  Zeitschrift  der  Sa  vignyStiftung filr  Rtfchts- 
geschichte  by  Bruns,  A.  Pemice  and  others  (at  present  2'J  vols. 
1880 — 1901).  For  this  last  I  adopt  the  numbering  continuous 
with  its  predecessor,  so  that  ZRG.  xiv  —  Sav.  Stift.  t  and  ZRG. 
xxxiii  =  Sav.  Stift.  xx.  etc.  Justinian's  Institutes  I  have  usually 
quoted  by  Just,  (simply),  and  the  Digest  by  D,  The  separate 
extracts  in  the  Digest  and  the  constitutions  in  the  Code  I  have 
denoted  hy^r.  (for  '  fragment'),  not  as  in  my  book  on  Justinian 
by  I.  the  foimer  term  being  alone  suitable  to  a  book  which 
tries  to  go  behind  Justinian's  legislation. 

I  ehall  be  grateful  to  anyone  who  criticizes  this  book,  or 
amends  my  statements,  either  publicly  or  privately.  Consider- 
ing the  nature  of  the  materialB,  I  cannol  hope  for  morn  ihan 
a  comparative  Bucceas — by  giving  students  an  account  fuller 
than  is  found  in  histories  of  Roman  law,  and  free,  so  far  aa 
may  he,  from  Byzantine  alterations,  which  naturally  and 
properly  shape  and  colour  dogmatic  treatises  on  the  Civil 
Law.  It  is  only  in  executing  the  task  that  one  becomes 
thoroughly  aware  of  the  difficulties,  but  it  is  pfrhaps  pardon- 
able at  my  age  not  to  defer  the  publication  of  a  work,  which 
might  indeed  well  occupy  stid  longer  time,  but  could  never  be 
made  by  its  author  insusceptible  of  improvement.  Qtt&dfacere 
volueram  jiwenis,  senex  ^»o  potui  irwdu  feci. 


H.  J.  R. 


LaDcrigg,  Orahmkbb, 
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4.  PMotor'a  odict,  p,    10;    5.   Renponta  prudetilitivi^  p. 
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^^^^^P 

Principal  kwyera,  p.   rj. 
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Applicability  of  Ronjao  law,  p.  16, 

^P 

Book  I.    Citizenship  and  Status  generally. 

^H              Chap. 

I.    Clabsipicatiow  or  Perbonb  : 
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FreemoD:   Romans,  LAtins,  Foreigners,  D^iticii,  p. 

la. 
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Slavea,  p.    1:9. 

^H                      CEjIP. 

II.    AcyoismoN  of  Citizenbhip: 

H 

By  Birth:  rulea  and  exceptions^  p.  21. 
Period  of  gftstAtion,  p^  22. 
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By  Grant: 

' 

^^u 

1.  to  Italians,  p.  23;    2,  to  foreign  cxfrnTnunitieSj  p,  23; 

^^^ 

3.  to  iudiTiduabi,  p.  24 ;  4.  to  Houian  world,  p.  24. 

^^H. 

Bj  Manumi&eion :   i.    Form  : 

^^^^^ 

1.   cengv^  p,  23^   S.  vindictaf  p.  25;  3.  tatajnento,  p.  36 

;  Hatuliber, 

^^^^^H 

p.  27. 
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ii.    Eflect  and  requiTementa  of  Talid  manumtaaio& : 

^^^^^ft 

1,   effect;  2.  who  can  nianmniit?  3.   jwm  nammw  #mi, 

pp. 

28.  29; 

^^^^^H 

4.    le:e   AelCti  Sentia:    (a)  age   of  parties,  (b)  inteut 

to 

defraud 

^^^^^H 

creditom,  [c)  Blavea'  conduct,  pp.  30—32^ 
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S.   /eur  Fu/ia  CaniniOf  p.  33 ;    6.  fer  Juiia,  p^  j^. 
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Content:^  ^^^M        xix 

D.    Wttbotit  maoumMaioD : 

1.  rermrd  for  detection  of  master's  murder,  p.  35 ; 
9.   failure  of  t>rotni(!«<l  inauuta  ijssiou,  [j,  3;; 
3v    to  pnaierve  fVeedotus  left  hy  wilt,  |}.   35. 

Chjlp.  III.    GfiADtAL  Acgotsttioa  or  Cituenship: 

A.  Informal  luADiiniisBion,  p.  36:    Lattm  Juniaitif  p.  38. 

B.  ADquiaition  of  jut  Qu^iritium  bjr  Latias,  rtc: 

1.  uudier  le^  Aefia  Stmtia:   eamtu  p/t^tio,  p.  38; 

2.  under  senate'*  decrctj:  cnxfri*  probatio^  p.  39; 

3.  bj  formal  mftUumi^ioD,  p.  39  ;  4.  by  three  cbildreD,  p.  40  ; 
0.  bj  certiun  Dccupationa,  p,  40;  6.  by  Empcror'a  grimt,  p.  40. 

Chjlp.  IV.    Lo8i»  OF  Citizenship:  <iapitu  detninuiio,  p.  41 ; 

A.  Conwquent  on  Iobs  of  frwedom ;   1.  capture  by  onemj,  p.  41 ; 

3.  uon-euroLtueDt,  p.  43 ;    3.    sale  for  alnves,  p.  43 ; 

4.  cohabiting  with  sUve,  p>  43  t  6.  capita]  punishmeutf  p.  44; 
6.   ille^l  domicile^  P-  44i    7-    uu^rateful  freedmeii,,  p.  44. 

B.  Ketaining  freedom: 

L    becoming  citizeus  of  other  coininiinLtkea,  p,  44; 
2.  intei\li<:ticina  frono  water  and  tire,  p,  44, 

Chap.  V,     SD1T&  A-BacT  Fbebdom  : 

A-   Claim  of  fKodom,  p.  47  ;  B.  CLum  of  fr^ebirib)  p,  49 ; 

C.  LimitatioQ  of  time  for  suit,  p.  5a 


Book  II.     Family. 
Cbaf.  I.    Of  tbe  aovbEuoLD  PBorsa,  p.  52. 

ChaP.  II-     iSliAVES:    thtiir  poaition  and  pecuti'um,  p,  53, 

Chap.  III.     Cbildhbn:  patria  potettas^  p.  5,7: 

A.  Come  tinder  t^fcower;    1.   by  birth,  p.  57: 
2,    by  adoption,  p.    5S : 

(«)  adoption  proper,  p.  60,  (6)  arrogation,  p,  60; 
&   by  grant,  p.  62. 

B.  1.   interdict  de  Hhtrii  vxAibeiidii,  p.  63  ;  2.  other  procedure,  p.  64. 

C.  Poaition  of  children  in  poletiais,  p.  64. 
D'     CoMtreiue  pecaliufiij  p.  66- 

CBAf.  IV.     Wives  in  manw. 

\,  by  uae^  p-  68;  S.  by  apelt-Ioaf,  p.  69  ;  3.  by  copurchnite,  p.  70. 
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1.  in  proceaa  of  emancipation,  p.  74,;  S,  in  process  *>t  adoption. 

^^^^^^^ 

P-  751 

^^^r 
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3,   Qbenptiuniy  p,  84 ;    4,  operae,  p.  85. 
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^^v 

Triiil  of  Siutiu,  p.  92. 
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Liability  of  pro-gunrdians;    of  false  guardiaOQi,  p.    II 4. 
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Potiorit  tiominatio,  p.   it 8. 
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Book  III-    Inuehitance.               ^^^^^^| 

^H               Chap. 
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^^^H 
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^^H 
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Soldianr*  wills,  p.  316. 
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A.  Chfiriicter  and  protection: 
1,  gttieml  chiiracter,  p.  236;    3.   Agmtio^  p,  238; 
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(c)    Coiiatio  dotii,  p.  249; 
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3.  geoeric  thiog,  p,  329;    4.  option,  p.  329. 
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7.  debt,  p,  333;    a  dowry,  p.  3351 
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11.  fwndut  iiutrtKtuM^  p.  339;    12.  holUrt,  etc.  and  ctiDteiitR,  p.  340; 
13,   uxofiM  eatua  parata,  p.  3^10;    14.   tuppettex^  P-  34^; 
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p.   153,  line  4  from  bottom,  for  Book  11  read  Book  in  (p.  313). 

p.  441,  line  7  from  bottom,  read  *  The  old  legis  actio  van  used  before  the 

praetor  vhen  the  Boit  was  to  come  before  the  CentamTiri.* 
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p.  520,  last  line,  for  chap,  xiv  read  chap.  zvi. 
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INTRODUOriON. 

De  qnibu»  causis  soriptis  legibiia  non  iitimnr,  kl  ciiatodiri  oportM  quod 
moriUua  et  oonauetudine  inductum  owt,  et,  si  qiw  in  re  hoc  defii*ret,  tunc 
qaod  proximiuEi  et  cooaequens  ei  ett ;  ai  ncc  id  quideiu  (kppareat,  turn  jua 
quo  iirhe  Rotua  uliiur  aeirari  o^iortet  (Julian  T).  i  3  fr  32). 

Non   oinuiuTU,  quae  a  niajuribiifl  ooa^titutt  ^mit,  miiu  reddi  pot«at 

(Id.    fr30). 

Nan  poesmtt  omneQ  orticuli  dibgillatita  aut  le^biiB  aut  MaatiidoiiiMidtiH 
coniprehftDdi ;;  i*&i,  cnai  in  aliqiifl  caiwa  eenteiitia  ©^rutti  ma-Tiifestfl.  est,  is 
qui  jurisdictioni  praecut  od  simJliik  prucedare  utque  ita  ju»  dicere  debet 
(W.  frij). 

Iiicipile  est  nisi  tota  lege  iieT^i^cctn,  una  aliqiia  pajtictdA  ejus  proposita, 
judic&re  rel  respondcre  (C'clsua  D.  ij  fr24). 


Arrakoement  of  matter. 

AU  lav  aims  at  asauring  and  regulating  cootrol  over  things 
or  control  over  persons.  The  arrang-ements  for  making  laws, 
levying  contributiona  for  the  public  service,  and  appointing  and 
controlling  the  ad  minis  Era  tors  are  the  subject  of  public  law. 
The  punishment  of  individuals  for  acts  deemed  to  be  offences 
aga-imsl  the  natioQ  as  a  whole  is  matter  for  criminal  law. 
Private  law  deals  with  the  acts  and  position  of  individuals  so 
Car  as  they  control  or  affect  individuals  only. 

The  State  does  not  lead  its  assistance  to  maintain  and 
eofbrce  control  over  ttings  or  peraoDS  for  individual  interests, 
except  to  persons  duly  qualified  and  on  the  observance  of  certaia 
formalitie&  The  standard  of  due  qualification  in  Roman  law  ia 
a  freeman  and  citizen  of  full  age,  of  sane  mind,  and  indepeudent 
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of  his  father  or  other  ascendants.  Each  of  these  points 
requires  legal  definititm.  Who  ai-e  freo  and  citizens,  how 
one  becomes  sixch,  what  is  full  age,  what  are  the  conditions 
of  dependence  or  independence  on  his  family  superiors,  all 
require  decision  and  explanation.  If  a  person  doe.s  not  possess 
alt  the  attributes  of  a  fully  qualified  citizen,  he  may  yet  possess 
some,  and  the  State  may  allow  him  control  over  things  or  over 
persons,  or  subject  him  to  such  control,  in  degrees  varying  with 
his  approach  to  or  distance  from  the  standard.  Bemdes  the 
freoman  there  is  the  freewoman,  sometimes  in  the  heart  of  the 
family,  and  her  position  and  claims  have  to  be  defined  and 
regulated.  Insufficient  age  or  want  of  mental  capacity  requirea 
control  and  safeguarding.  Slaves,  their  passiage  into  freedom, 
and  their  subsequent  position,  are  an  allied  matter.  Two 
sections  of  private  law  therefore  are  concerned  with  Citizenship 
and  the  Family,  forming  toguther  the  law  ot  Personca. 

Apart  from  such  control  of  things  or  persons  as  may  arise 
directly  from  these  relations,  the  action  of  persona  themselves. 
purposely  or  accidentally,  gives  rise  to  the  appropriation  of 
things  and  the  establishment  in  some  persons  of  control  over 
others*  services.  What  are  the  requisites  of  property,  and  the 
conditions  of  its  acquisition  and  transference,  temporarily  or 
pennanently,  from  one  person  to  another^  is  another  section  of 
law,  and  naturally  falls  into  two  great  divisions,  transference 
between  the  living,  and  succession  to  properly  vacant  by  death. 
Control  over  other  free  persons'  services,  called  by  the  Rumans 
Obligation,  forms  another  section  which  is  of  great  variety  and 
stands  in  a  closer  and  more  necessary  relation  to  the  law-courts 
than  control  over  things.  That  may  be  exercised  to  some 
eitent  by  a  possessor  without  others'  aid:  but  obligation  is  a 
claim  on  the  personal  actiou  of  other  free  and  independent 
persons,  and  has  no  legal  basis  or  substance,  whatever  may  be 
the  case  in  custom  or  morality  or  religion,  except  so  far  as  the 
law  lends  its  help ;  and  hence  obligation  and  action  (or  suit) 
are  terms  often  used  indifferently  for  the  same  right.  Lastly 
the  courts,  ibe  procedure,  and  the  formalities,  through  which  the 
law  is  put  in  force  both  for  these  and  for  other  claims  make 
another  section. 


* 
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The  important  sections  of  the  law  are  then  Citi^nship, 
Family,  Property.  Successioa  on  death.  Obligation  and  Pro- 
cedure. None  of  these  sections  can  however  be  treated  or 
understood  independetifcly  of  others ;  and  the  order  of  impor- 
tance in  an  old  Roman's  eyes  is  porhapa  not  that  mast  auitable 
for  a  student.  With  the  person  of  a  Roman  citizen  were 
intimately  connected  Family  and  Iuheritance\  fanvUia  being- 
(sometimes)  used  to  comprehend  the  pei^ions  and  things  as  a 
whole  belonging  to  a  ■paterfamilias,  and  Inheritance  being  the 
devolution  of  the  headship  of  the  family  to  one  or  more  snc- 
ces80T9,  with  the  chattels  (slaves,  animals,  things)  and  the  rights 
uid  liabilities  belon^ng.  These  three  sections  (Books  I,  II,  III) 
deal  primarily  with  the  Roman  citizen  in  his  family,  the  other 
three  (Books  iv,  v,  vi)  principally  with  his  business  relations 
to  the  world. 


Conrts  of  Justice  are  provided  for  the  enforcement  of  all 
kinds  of  le^l  rights,  and  suits  (or  actions)  will  exhibit  a  corre- 
pponding  variety.  But  there  is  one  primary  distinction.  A 
suit  may  either  be  directed  to  a  thing  or  matter  and  therefore 
be  unlimited  =  au  regards  persons,  or  it  may  be  particular  to  a 
person.  The  former  are  actiones  in  rem ;  the  hitter  actiones  in 
permnam.  in  the  former  class  a  suitor  alleges  that  some  thing 
(an  inheritance,  a  farm,  a  alave,  a  cup,  etc)  or  some  right 
(personal  freedom,  an  eA.semenb,  an  usufruct)  is  hi»  ;  and  his  suit 
ia  therefore  directed  againat  any  one  who  debains  hia  thing,  or 
being  in  possession  impedes  the  exercise  of  his  right,  It  ie  not 
exhausted  by  action  against  one ;  it  may  be  brought  againat 
numbers  of  persona  in  succession  and  yet  relate  to  the  same 
matter;  his  right  exists  before  contact  with  others,  and  the 
particular  opponent  is  only  ascertained  by  the  fact  of  possession. 
In  the  latter  class  of  suits,  a  suitor  alleges  thai  a  particular 

>  Ulpian's  RtUe$^  so  for  as  we  have  tbem,  are  entii^ly  on  these  three 
aeotioTiH  except  one  chapter  on  Acquisition.  My  order  differs  from  Qaiua 
cnAinlj  in  putting  Inheritance  before  Pro|ierty. 

»  ThiB  ifl  a  frequent  use  of  m  rem  in  the  lawyEiTa,  e.if.  D.  ii  14  fry  §8 ; 
vii  9  fr  5  pr :  liii  5  fr  5  §  2 ;  ilii  5  fr  12  pr ;  jtliv  4  fr  2  g  i,  etc. 
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person  h&s  either  voluntarily  (or  sotoetitnea  m voluntarily)  come 
under  a  special  obligation  to  him  to  do  or  to  refrain  from  doing 
eooiething :  he  has  perhaps  promised  and  has  not  performed  : 
Qr  he  hfis  acted  or  received  on  my  behalf  and  has  not  paid  or 
otherwitie  satisfied  me;  or  he  has  injured  and  has  not  remedied 
or  compensated  for  the  injury  ;  his  action  or  negligence,  or  the 
action  or  negligence  of  others  for  whom  he  is  by  law  responsible, 
has  created  for  me  a  new  claim  for  satisfaction  «r  reilresa, 
personal  to  me  and  pertjoihal  to  him.  My  suit  is  against  him 
or  his  representative  only  and  on  thia  account  only.  It  aims  at 
payment  or  performance  of  what  has  been  promised  or  at 
pecuniary  compensation  for  the  injnry  or  neglect;  not  at  the 
establish nitnt  or  recij£jnition  of  any  previously  existing  rights 
or  (except  incidentally)  at  the  restoration  of  any  particular 
thing. 

The  diatinction  between  these  two  classes  of  suits  leads  to 
differences  in  some  legal  forms  and  procedure.  The  language 
of  the  Kuifcor  in  the  first  class  is  that  the  thing  or  right  is  hia ; 
and  that  the  court  shrndd  compel  its  restoration  and  protect  ita 
enjoyment.  The  language  of  the  second  class  is  that  the 
opponent  is  botind  to  give  or  do  or  be  answerable  for  something, 
and  the  court  should  comptd  him.  The  former  declares  rem  »tiarn 
esse;  the  latter  that  TiH^tm  i.e.  his  adversary  dare  /ace re  prae- 
stfire  opartere.  What  is  onra  already  may  be  I'elieved  from 
olhers'  interference,  but  cannot  be  made  ours  more  than  it  is ; 
it  cjinnnt  be  conveyed  or  niade  over  (dari)  to  us  so  as  to  become 
ours.  Th«  former  class  of  suits  were  called  tfindicationes,  they 
we™  suits  i?t  rem ;  the  latter  (in  personam)  are  said  indeed  to 
have  been  sometimes  embraced  under  the  name  of  condictioneSt 
but  normally  and  usually  are  described  by  the  name  of  the 
particular  cauwe  of  the  suit  (e.ff.  ex  evipto,  farli);  and  cojtdictio 
is  then,  as  it  was  originally,  restricted  to  one  class  of  personal 
suits  (Gai.  iv  I — 5;  D.  xUv2fr  14§2  ;  7&'2  5pr). 

Suits  being  the  mode  adopted  in  civilified  society  for  obtain- 
ing protection  for  rights,  the  complainant  must  apply  to  the 
court  on  some  particular  occurrence  and  justify  his  application 
by  stating  or  proving  his  title  to  sue.  The  statements  of  law 
under  the  several  sections  of  a  treatise  on  the  la^v  are  thus  in 
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efiect  discussioa»  of  the  title  to  Hue ;  eome  relating  Tnainlv  to 
[the  qualification  to  sue  &t  all,  aa  that  of  citizenship'  and  of 
family,  others  dealing  with  apecifir  subject-matter,  either  with 
rights  against  all  the  world,  or  with  claims  on  a  particular 
perHozi  or  pei^ons.  Actions  in  rem  and  Interdicts,  as  regards 
their  content  or  acupe  or  application,  will  be  described  mninly 
nnder  the  he^d  uf  Property :  notions  in  personajti  mainly  in 
connexion  with  Obligations.  Actions  connected  with  Dowry, 
Guardianship,  Inheritance,  will  be  briefly  given  io  the  sections 
treatin^^  those  Bubjecti.-*.  The  formalities  and  incidents  of 
judicial  proceeding,  whether  b^-  nct.i4]ri  proper  or  interdict,  cotne 
[In  tlie  book  on  Procedure. 


B.    Sources  of  law. 

Gains  gives  the  following-  account : 

'The  Roman  people,  like  all  others  which  are  governed  by 
f*  Statutes  and  Cusroms.  is  partly  under  law  peculiar  to  itself, 
[*  partly  under  law  common  to  it  with  the  world  generally'.    The 

*  Cf.  Cic.  Top.  2  §1 9  Jus  eivUe  at  aequitaa  cwtttitvia  \u  qui  ^vjidem 

Icintatis  tunt  atf  rw  iunn  optiiten*ifU. 

'  Cf.  t^'ic.  Of.  in  5  S  2J  Nfqit€  t'STo  haif  tolum  natitra,  id  eit  Jure  fftnttum, 

I  ted  ttiam  te^ihut  poputorum^  ijuibitf  in  tingiilit  cti'ttaiihug  ret  pvMica 
continetuf^  n-iv/rtrt  m'^/w  con*titutum  e6t^  ut  n-on  luxat  *«i  ci>mmodi  caiiaa 
tkoc&re  fiiteri-  I'b.  77  _^  6g  Itaqtie  majureg  aliad  ju*  gentium^  aiiad  jug  cipile 
€tm  pottuncut;  quod  civile  twn  ideta  amtimio  ijeitliumy  qU<jd  autent  getUiUm 
idem  citii*  UK  dfhut  Thftt  ta  to  say.  Koman  Inw  contAin^  w>mu  niles 
uiil  dijctrinei*  which  may  or  may  not  be  found  elsewhere,  otherw  wLiieh 
beitig  le^w  ciitiventionel  and  the  iwUiral  product  of  liiiniHti  tMasoii  are  preva- 
lent in  other  or  oil  nations  just  as  much  aa  iu  liome.  The  following  are 
iianirfl  lirt  IttilongiiJg  V*  Jii»  genlhim:  verl>ftl  eoiitnicta  and  relea.se  by 
question  and  ftnawer  (Oiu.  iii  93 ;  D.  ilvi  4.  fr  8  §4),  aale,  lea**,  partDerabip^ 
depoettv  louns  of  money  (D.  ii  14  fr  7  pr),  obligation  by  |.iajment  of 
money  down  (Gar.  iii  132),  acquisition  by  delivery  (Vat.  47  a),  by  alluriou 
(T).  xli  I  fr?  ^  I),  by  captiin?  id  war  {D.  xli  i  fr  5  §7),  riglila  over  slaves 
((rtti.  i  52),  fwiulreiTiimt  of  guardians  for  minon*  (Gai.  i  i8g),  descent  of 
intestate  pro[^>erty  t/i  children  (Quint,  vii  1  46),  prohibition,  as  incest^  of 
cooneiion  of  a«K}endanta  and  descendnntij  (IX  xxiti  3  fr  68),  rigbtA  of 
Mitiiral  Jielf-defciico  (Sail.  Jug.  32  ^  4X  of  safe  conduL't  for  enihas«i©i  {ih  35 
%})t  eiemptiuD  of  divine  property  from  iiaLicainoii  (Cic.  H^  li.  14  §43).  froe 
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'peculiar  law  is  that  which  it  hag  established  for  itself,  and  is 
'  called  civil  law  (Jus  civile,  i.e.  the  law  of  the  citizeufi)  as  if 
'  peculiar  to  the  particular  coTnmunity.  The  law  established  by 
'  qaturdl  reason  among  atl  men  is  equally  observed  by  all  peoples, 
'  aud,  is  called  the  law  of  the  world  (jtts  gentium). 

'  The  laws  of  the  Roman  people  consist  of  statiites,  commoDa' 
'reaolufcions.  senate's  decrees,  emperors'  constitutionit,  edicts  of 
'  certaiti  in  agist  rates,  and  answers  of  skilled  lawyer^'. 

1.  '  Statute  (lex)  is  that  which  is  ordered,  and  established  by 
'the  people,  cumprlsiug  pjitricians  and  cuniraons. 

'  Commons'  reaolutiona  (plebiscita)  are  that  which  is  ordered 
'and  established  by  the  commons.     By  Commons  are  meant  all 

*  citizens  except  the  patriciana.  In  former  days  the  patricians 
'used  to  declare  that  they  were  not  bound  by  the  resolutiona  of 
'the  Commons,  because  they  had  not  authorised  them.  The 
'lex  Hortensia  (287  B.c)  afterwards  was  passed,  and  enacted 
'that  the  Commons' resolutions  should  bind  the  whole  people; 
'  and  in  this  way  they  were  put  on  a  level  with  Statutes. 

2.  'A  senate'^  decree  {senattts  consultum)  is  what  is  ordered 

*  and  established  by  the  senate,  and  that  takes  the  place  of  a 

*  statute  {Uffia  vicetn  optii4et,c(.^  83),  although  this  position  has 

*  been,  questioned. 

3.  '  A  constitution  of  the  emperor  (coiwtitutio  prindpia) 
'ia  what  the  emperor  has  established  by  decree  or  by  edict 
'  or  by  letter".     No  doubt  has  ever  been  entertained  that  it 

UBB  of  aef*  Bbore  (D,  j.vin  1  fr  51),  teimre  on  suflbrance  {precarimn  D.  xliii  26 
fr  r  §;  2j.  Soo  Nettleuhtii  Cotitnb.  Laf.  Lex.  p.  505  sq.  (referped  in  bj 
Mommsen  Staatar.  ill  604J. 

*  Papinian  (D.  i  fr  7)  agrees  well  with  Gaiiw :  Jits  civUii  *«*  ^uod  ex 
legibua,  plrfbis  sciligy  aenatus  cfmxuUit^  decreiis  principum,  aitt^toriiate 
prudentittm  tentt.  Jus  pra.ctotiu?n  mt  guttd  praetorea  introdiixvrunt 
tu^uvaitdi  vd  tvpplendi  vel  corrigendi Juris  eCrilif  <;raiia  propter  utiltialem 
pithli^-'ttn.  Quod  et  fiuiiorariiim  dicitur.  Cicoro  hoH  a  somewhat  fuller  ]iftt 
qf  tho  amirces  of  law  ;  Jva  cix't/e  id  rat  qviod  in  tegibuA,  ^enntutcoTis^Uti*, 
rebut  jadk'atu,  juriiperitonim  auetorit/ttt!,  fdictia  wiaffittmtuitm^  morv^ 
aequitate  coaaiitit  (Top.  5  ^2$).  More  and  a^Kitaleta^TiotreAl]y&ddiiioatt!L 
aourcea;  they  require  reiiugnitjon  bj  [e;gal  authority. 

'  Ah  rogftrds  the  form  of  irnjierial  conatitutioiis  Bnitis  (J7,  Schrift. 
i  pp.  4g,  80,  81)  aayB  tbnt  down  to  tho  time  of  DicKileti/in  they  were  all 
letters  widreswd  to  private  iwrsone  or  officiala.    They  followed  the  stylo  of 
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*  takes  the  place  ot"  a  statute,  seeing  that  the  Emperor  himself 
'receives  the  iiupenal  power  by  meaDs  of  a  statute. 

4.  '  Edicts  are  issued  bj  magistrates  of  the  Boinan  people, 
'  but  tbe  Largest  body  of  law  (amplissimum  jus)  ia  in  the  edicts 
■  of  the  city  praetors  and  the  foreign  praetors,  whose  jurisdiction 

*  in  the  proviacea  is  exercised  by  their  Governors ;  and  in  the 
'  edicts  of  the  cumle  aediles.  whose  jurisdiction  in  the  provinces 
'of  the  RotLian  people  is  exercised  by  quaestoi-s.  The  provinces 
'  of  Caesar  have  no  t^uaestors,  and  consequently  in  these  provinces 

*  this  edict  is  not  published  {proponitur}. 

5.  '  Answera  of  skilled  lawyers  {responsa  pnrdentium}  are 
'  the  cobclusioDS  and  opinions  of  those  who  have  been  licensed  to 
'lay  down  the  law.  If  the  opinions  of  all  these  agree,  their 
'opinion  takes  the  place  of  a  statute ;  if  they  differ,  the  judge 
'  may  follow  which  he  will.  There  is  a  rescript  of  Hadrian  to 
'that  effect.'     (Gai.  i  1—7.) 

6.  'Custom'  {mores),  mentioned  by  Gaius  in  the  commence- 
ment, ia  defined  by  Ulpian  as  '  the  tacit  consent  of  the  people, 
'which  consent  has  become  rooted  by  long  habit'  (Ulp.  i  §4;  cf, 
D.  i  3  fr  33—36). 

Some  fuller  notice  of  these  matters  is  required : 
1.     The  legislative  power  continued  to  be  exercised  by  the 
popular  at^embly  at  least  in  form  till  and  in  Tiberius^  ^^ig^t 
Hud  instances  of  leges  are  mentioned  still  later  (Tac.  A.xi  13 ; 
D,  xlvii  21  fr3  §  1). 

S.  Senates'  decrees  practically  took  the  place  of  statutes  : 
they  were  sometimes  introduced  by  a  speech  from  the  Emperor 
which  dettned  the  scope  of  the  legislation  {e.g.  D.  v  3  fr  20  §  6 ; 
fr40  pr).  Several  rande  important  changes  in  private  law,  e,ff.  in 
Claudian's  time  the  SO.  Vellaeanumy  in  Nero's  the  SC.  Trebellia- 
imm  and  one  on  legacies ;  in  Vespasiaa'a  the  Pegasianum  and 


letters  such  as  Ciocro'a  and  FliDj'fi:  tb«y  commenced  with  the  Dames  of 
the  Emperor  and  of  tbe  poTAou  addreased,  and  the;  closed  with  the  date 
tknd  place  and  an  ordiuniy  greetiKg  such  aa  vafe^  oplo  te  vaiere,  etc.  Only 
date,  pbH:e  and  greet!  [ig  were  writtcD  by  the  hand  i>f  the  Empei'or  {as  in 
other  lett*™  b}'  jirivate  peraouaj  aad  tMfl  formed  the  imperifil  ntbtcriptio. 
fie  did  not  odd  hiA  own  name. 
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Macedonianum  ]  in  Trajan's  the  Rubrianuni ;  in  Hadrian's  tbe 
Jjiventitw ujji,  T&rtnllianum  and  Juncianu/fi;  in  M.  Aurelius'  the 
OrfXianutn,  etc. 

3.  The  Emperor's  power  which  at  firat  worked  to  a  large 
extent  under  the  forms  of  the  old  constitution  came  gradually 
more  and  more  to  the  frout.  In  mattere  of  private  law,  afi 
distinguished  from  administrative  acts,  it  appeared  chiefly  in 
decrees  and  rescripta.  The  deereta  were  judicial  decisions 
given  either  in  orij^nal  suita  or  on  appeals.  RescHpta  were 
answers  to  queatiutifi  of  law  submitted  to  him  either  by  aiagia- 
trates  or  private  peraons,  and  would  ditFer  from  the  answers 
of  a  leading  jurisconsult  (by  whom  no  doubt  they  were  often 
composed)'  not  so  much  in  their  general  character  as  in  the 
authority  they  bore.  The  Emperor  was  acting  not  as  legislator, 
but  as  interpreter  of  existiog  laws  and  pi-acticea',  though  being 
irrespinaible  he  might  easily  overstep  the  bounds  of  interpreta- 
tion proper.  How  far  roscripta  had  general  application  beyond 
the  particular  occasion  which  gave  rise  to  them,  must  often 
have  been  very  doubtful  (cf,  D.  xxxiii  8  fr6  §4;  xxviii  5  fr9§3), 
but  in  theory  tiiey  were  general,  so  that  they  were  held  tu  over- 
ride any  local  byelawa  inconsistent  with  them  (D.  xlvii  12  fr3§5). 
It  appears  very  probable  that  those  intended  to  be  of  wide 
application  were  published^  on  the  wall  of  some  public  building 
at  Rome,  and  the  document  registered  ;  and  that  books  were 
compiled  of  such  rescripts,  which  the  jui-itits  cooaulted.  Eescripta 
are  mentioned,  but  have  not  come  down,  of  the  Emperors  before 
Trajan,  who  we  arc  told  had  objections  to  making  rescripts  general ; 
none  are  found  by  or  after  ConataLtine.  (Momin.sen  ZRG.  Jtxv 
262  sqq  ;  Hist,  Aug,  AfacJ'in.  13  ;  Decret.  Gord.  ad  ScuptopurenoSy 
Bruns"  p.  248  ;  Plin.  Aju.  Troj.  65  adjifl,).  Where  the  rescript 
was  cleai'ly  personal,  granting  an  indulgence  or  awarding  a 
penalty  on  an  individual's  merits  or  assisting  the  petitioner  in 
an  unprecedented  manner,  the  juriats  held  that  no  general 
application  should  be  given  to  it  (D,  i  4  f r  I  §3) ;  and,  if  events 

^  Cf.  F.  Hoftnann  KrU.  &ud.  p.  21. 

^  I'ropotiitim  is  the  term  uaed :  aud  this  is  meant  by  the  letter  pp, 
with  a  date  foHowiiig,  wt  often  mxa  at  th«  eod  of  rescripts,  e.ff.  Cod.  iL  18 
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occurr^  wbich  appeared  nob  to  have  been  anticipated,  they 
held  that  the  letter  of  the  rescript  should  give  way  to 
equitable  considemtionH  (D.  xxviii  6  fr  43  pr).  A  rescript  of 
M.  AureLius  is  given  (in  D.  X3?xvii  14  fr  17),  which  expressly 
on  further  consideration  filters,  the  law  laid  dovra  in  an  earlier 
one.  The  difficulty  of  ficwsy  Im  such  documents,  or  doubt  aa 
to  their  general  appliciitioii,  |)erhftps  appears  in  Gains'  expres- 
sion (in  ii  221)  quae  sefiteniitt  dicitur  divi  Hadriain  constiiidione 
ctmjirmata  estfe.  (A  similar  expression  is  used  of  a  Effinate's 
decree  i  32  b\)     8ee  Wlassak  Krit.  Stud.  p.  1 14. 

The  Kdicid  of  the  Emperor  would  appi-oach  nearest  to  a 
law,  but  they  appear  not  to  have  been  frequent.  Augustus  by 
edict  forbad  iW^xnWi'iiiVi^  di  a  fiUn,^  fniMlias  serving  in  the  army 
(D.  xxviii2  h  26)-,  (!laudiuB  uffered  Roman  citizenship  lo  Latins 
who  should  have  done  service  in  the  com  supply  (infr.  p.  40X 
and  freedom  to  iufinu  slaves  abanrloned  by  their  miister  (D.  xl 
8  fr2) ;  M.  Aurelius  gave  a  privileged  piwiition  to  creditors  who 
had  advanced  money  for  the  restoration  of  buildings  (D.  xlii  5 
fr  24  §  1 ),  etc. ;  but  no  large  change  in  private  law  was  introduced 
by  this  means  till  after  the  Antouinc  times. 

In  JiiAtinian'B  code  only  23  coniititutious  are  earlier  than 
Sept,  Severus,  Coustitutions  of  Ant.  Pius  and  M,  Aurelius 
are  rarely  found  in  (he  Code,  because  they  had  been  often 
commented  on  or  quoted  by  the  later  lawyers  and  thus  era- 
bodied  more  or  leas  in  the  Digest.  It  should  be  borne  in  mind 
that  b-tth  the  cnnstiliitionH  quoted  in  the  Digest  and  those 
given  in  the  Code  iimy  contain,  and  no  doubt  do  contain,  more 
or  leas  often^  alterations  by  Justinian.  (See  the  passages 
referred  to  in  Preface.) 

Gaius  does  not  mention  the  Emperor's  mattduta,  i.e.  instruc- 
tions to  provincial  governors-  We  hnve  an  extract  from 
Trajan's  martdata  whereby  he  granted  the  right  to  soldiers  to 


'  In  Cicero's  time  even  teffcn  were  not  very  acceaaible  r  Legum  cmtodiam 
nuUam  hahcmun^  ifaqtie  «aff  leg&t.  9U7if,  quits  ^tppfiHtorfiJ!  noitri  I'ofwni," 
a  UtforiU  petimug,  pttfdicin  li'tteris  corungutUam  msniariam  publt'cajn 
nullam  habetnu*  {Le^g,  iii.  20  %  46).  Projiosed  laws  were  jmt  up  in  public; 
Cicero  ^insakti  of  eending  several!  uojjyista  to  make  him  a  copy  &f  HuHus'' 
bill  for  distributing  laod  {Agrar.  ii  5  §  1 3}. 
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make  a  valid  will  without  regard  to  form  (D.  XKix  I  fr  i> :  aud 
the  marriage  of  civil  and  military  officers  with  ihe  women  of 
the  province  in  which  they  were  serving  was  prohibited  by 
ruandata  (D.  xxiij  2  fr  38,  65,  etc.).  But  mandata  usually  gave 
administrative  directions  and  not  alterations  of  private  law 
{e.ff.  D.  i  [8  fr3  ;  xlvii  11  fr  6  pr ;  tit.  22  fr  l  pr,  etc.). 

The  law  referred  to  by  Gaius  conferring  the  imperial  power 
on  the  Emperor  la  apparently  preserved  to  us  in  part  by  an 
inscription  relating  to  Vospasian  (Bruna  No.  53).  It  gives  hira 
'the  right  to  do  whatever  he  ehalt  thiuk  to  be  conforraable  to 
'  the  service  of  the  state  and  to  the  greatness  of  things  divine^ 

*  human,  public  and  private,  in  as  ample  a  manner  as  it  was  had 

*  by  Augustus,  Tiberius,  and  Claudius  Caesar,  any  law  or  senate's 
'decree  notwithstanding.'  And  such  right  was  in  effect  con- 
firmed by  the  oath  of  assent  and  obedience  taken  by  soldiers, 
magistrates  and  senate  (Tac  An.  i  7  ;  iv  1 1 ), 

Whatever  deference  may  have  been  shewn  either  in  legis- 
lation or  administration  to  old  constitutional  theories  and 
practices  especially  during  the  first  century  p,  Chr.,  the  em- 
perors power  was  really  limited  only  by  his  own  sense  of  what 
was  prudent,  and  ultimately  rested  ou  the  adhesion  of  the 
army^  In  CEises  of  peaceful  succession  the  alterations  in  law 
wcjuld  usually  be  allowed  to  continue'  after  the  death  of  the 
emperor  who  made  or  sanctioned  them.  I  doubt  whether  the 
annulment  of  the  acts  of  a  deceased  emperor  would  have  much 
or  any  effect  on  those  points  of  general  private  law  which  had 
been  settled  by  an  imperial  constitutioti. 

4.  Of  the  edicts  of  the  praetors  that  of  the  city  praetor 
was  the  most  important.  The  praetor  was  partly  administrator 
of  the  old  and  recognised  law  of  the  citizens  {Juji  civile),  partly 
in  virtue  of  his  impeHnm  an  original  authority  in  matters  of 
executive  justice".     By  his  decrees  or  his  public  notices  (edicta) 

*  C£  Taa  Atl  11114  ^e™  etirtam  ingr&Mm  et  de  aue(or?tate  patrum  et 
Gonnemu  Tnilitum  prae/aitu  {quoted  by  Gibbon  Decline  and  Fall  ch.  iii), 

*  Oti  the  whole  aubjeet  aee  Mommseii  Staattr.  ii  S67  folL  ed.  3 ;  Madrig 
^^/'  'S35.S46,erc. ;  Wlasjiak  A>*X  ^'(m</.  gg^cte.;  A  PeniiceifV?G  111,294  foil. 

'  C£  Cic.  Verr.  ii  i  42  ^  109  (^ai  ptttrimum  tribuunt  edicto  pmetorit, 
edictum  legem  annzMim  dicunt  &tM.     See  my  Introd.  to  Dige*t  ^.  clxiv  sqq. 
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be  game  or  refused,  or  declared  his  intention  iti  certain  cases  of 
^ving  or  refusing,  the  power  of  the  state  to  applicauts,  accord- 
ing as  he  held  to  he.  required  by  equitable  considerations  and 
not  to  be  directly  contrary  to  the  civil  law.  In  this  way,  lor 
instance,  the  pmetor  admitted  to  inheritance  many  who  had  no 
claim  by  the  old  law,  and  he  did  it.  not  by  making  them  heirs 
ipra^etor  heredes  facere  non  potest  Gai,  iii^a),  but  by  giviag- 
them  possession  of  the  inheritance  and  protecting  them  therein 
against  all  inferior  claims:  he  gave  creditora  the  protection 
and  eventual  distribution  of  the  estates  of  absent  or  recalci- 
trant debtors ;  he  ordered  security  to  be  given  to  meet  future  or 
contingent  claims ;  he  recognised  rights  of  action  for  which  the 
existing  laws  had  made  no  provision,  or  where  the  letter  did 
not  cover  the  spirit  or  intention';  and  he  cancelled  acts  and 
proceedings  where  youth,  ignorance,  mistake,  fraud,  intimida- 
tion, or  other  influence  had  produced  an  inequitable  result. 
This  large  power  was  checked  formally  by  tho  veto  of  an  equal 
or  superior  magistrate,  and  practically  by  public  opinion ;  the 
office  of  pi^etor  being  held  unly  for  a  year,  any  misuse  of  the 
power  by  an  indi\ddual  soon  came  to  an  end.  But  on  the 
whole  the  plan  appears  to  have  wurked  well,  giving  a  flexibility 
to  the  law  which  is  unattainable  by  statute,  and  meeting  the 
new  cases,  which  arose  as  the  community  developed,  by  con- 
tinual and  gradual  adaptation. 

It  was  the  practice  of  tho  praetor  not  only  to  issue  edicts 
or  orders  for  particular  occasions,  but  to  announce  beforehand 
at  the  commencement  of  his  year  of  office  the  general  rules  on 
which  he  would  proceed  in  exercising  his  quasi-legislative 
and  official   jurisdiction'.     Such   a  general    advertisement,  as 

'  RigLts  of  ftution  re-sting  on  the  civil  law  are  aaid  ipto  jurs  competefif 
tbufw  H<dHed  by  the  yr&elor  a  praetore  cfan"  (Gai.  iv  112,  113,  also  in  11255). 
But  the  (atter  phraee  is  abjo  ap|ilica.blo  to  civil  actions  (cf.  D,  ixivi  1  fr  1 
52witbiA.fr4.l  pr),  41a  the  praetor  had  a  diacpelion  in  giving  or  refusing  them. 

■  Cf.  Oio.  Fill,  ii  22  §  74  {^nid  e?iim,  T>/ryutti<3  (pnwtor  49  ac),  ... 
Jam  cum  maffifBiratum  inierie  et  m  ixnidoNf-ai  tmccfi-dtri^'f  est  eviim  titn 
adioendum  quae  tie  obnerTaturuM  in  jure  dicendo  «t  foTtaMs  etitijn,  si  tihi  mt 
nrum,  aliqiiid  rf«  Tnajoribut  tui»  et  dn  te  ipso  dices  jnore  vuijorum,  etc. 
In  O^,  iii  20  ^  So  he  speaks  of  a  common  edict  authori»od  by  collegium 
praOoriam  aumirionisd  by  the  tribuni  plebis  in  8-i  b.c.  (soe  Essay  on  pro 
^uinci,  A  pp.  to  vol  H). 
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distinguished  from  particular  orders,  was  called  edictum  per- 
petuum.  i.e.  the  standing  notice  or  edict.  To  a  great  extent  these 
ftilea  would  be  taken  from  the  edict  of  his  predecessors,  but 
Borae  parts  might  be  recast,  and  additions  or  omissions  be  made, 
according  as  the  praetor  recognised  the  importance  of  further 
development  of  the  law  or  found  previous  rules  to  have  failed 
in  practice,  or  new  circumHtauceH  tu  require  authuritative  and 
general  legtilation.  The  bulb  however  would  be  traditional 
{trttUiticiximX  ftud  bo  regarded  as  confirmed  by  uae.  anfi  thus  to 
be  almost  as  much  removed  from  the  caprice  of  an  individual 
praetor  as  a  fltatiite  or  time-honoured  custom.  The  praetor's 
iasue  of  his  standing  edict  did  not  exhaust  his  power  in  any 
way,  but  it  ig  obvious  that  the  very  purpose  of  sueh  a  genei-al 
notification  would  be  frustrated,  if  the  praetor  disregarded  it  in 
practice  and  refused  to  grant  actions  in  circumstances  for 
which  he  had  publicly  promised  them,  Verres'  colleague  Piso 
put  his  veto  on  many  of  Verres'  decrees  made  contrary  to  his 
Sicilian  edict  (Cic,  Verr,  11146  §119);  and  a  plebiscite  was 
afterwards  carried  by  Cornelius  {trib.  pi.  A.D,  67)  directing  the 
praetors  ex  etHctis  *wi>  perpetuis  jm  dicere  (Ascon.  in  Vori}.  p.  58). 
Cicero  dwells  on  this  p<»int  in  commenting  on  Verres'  conduct 
(Cic.  Verr,  ir  i  capp.  40 — 48). 

Such  edicts  were  issued  not  only  by  the  city  praetor,  but 
also  by  the  praetor  who  had  charge  of  foreigners'  suita,  and  by 
the  provincial  governors  each  for  his  own  province.  Cicero 
gives  us  some  information  reapectiug  his  own  edict  aa  proconsul 
of  Cilicia.  He  flrew  it  up  in  Rome,  but  added  at  the  request 
of  the  tax  farmera  pome  clauses,  apparently  taken  from  his 
predecessor  s  edict.  With  two  matters  he  dealt  specifically,  one 
being  provincial  and  compriaing  tlie  money  affairs  of  the  several 
towns,  borrowed  money,  interest,  written  instruments  of  debt,  and 
the  tax  farmers;  the  other  being  of  a  more  general  character, 
but  requiring  the  announcement  of  rules  to  guide  auitors  in 
making  their  applications  and  conducting  the  business,  such  as 
grantrS  of  possession  of  inheritaoces,  the  seizure  and  sale  of 
bankrupts'  estates  and  appointment  of  managers  for  the  same. 
On  all  other  mattera  of  law  he  announced  that  he  whoidd  follow 
in  his  decrees  the  edicts  of  the  city  praetor.  He  introduced 
a  clause  allowing  want   of  equity  to  be   pleaded  against  the 
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enforc^mf^nt  of  ^ny  obligation,  and  allowed  the  auita  of  Qroeks 
with  one  another  to  be  Hecided  according  to  their  own  laws ;  these 
two  clauses  being  taken  frora  the  edict  of  Q,  Miioiiis  Scaevola 
(the  Pontifei)  for  the  province  of  Asia:  and  he  added  directions 
to  prevent  unneceissai-y  expenditure  by  the  proviiiciatft  on  him- 
self and  his  suite  (Cic.  Alt.  vi  I  §  I  j ;  Fam.  iii  S  §4).  Some- 
thing of  this  kind  was  probabi)'  done  by  other  proconsuls:  and 
we  can  ste  from  this  the  traditional  and  eclectic  character  of 
the  particular  edict,  and  the  general  authority  accorded  to  the 
city  edict'. 

Under  Hadrian'j?  authority  this  mass  of  general  rules  of 
praet«>nan  flclion  {Jus  prfietonum,  ju8  honorariuvi  "official  law*), 
at  least  as  contained  in  the  edict  of  the  city  praetor,  was  no 
doubt  to  9ome  extent  rearranj^ed  amended  and  supplemented, 
but,  at  any  rate,  settled  by  the  lawyer  Jwliaii,  and  con- 
firmed  by  a  Senate's  decree,  as  a  permanent  part  of  Boman 
law  (const.  Tanta  §  18;  const.  $e^wK€v  §  rS).  The  edict  of 
the  Cttrule  Aediles  referring  to  sales  of  slaves  and  beasts 
was  appended  by  Julian  to  his  revision  of  the  Edict.  The 
edict  of  the  foreign  pi-itetor  is  referred  to  in  the  lej-  Itubria 
25  (B.C.  40 — ^42 ;  given  in  Bnins'  Fontets)  and  by  Gains  in 
the  passage  quotefl  above.  Gains  commented  on  Edicttnn 
protnnciale,  which  may  have  been  the  ordinary  part  ^if  provincial 
Governors'  edicts,  as  revised  by  Julian;  it  apparently  resembled 
the  city  edict. 

The  edict  of  the  city  praetor  thus  settled  h  what  ia  com- 
monly referred  to  in  the  Digest,  and  is  the  only  one  of  which 
we  have  any  substantial  knr>wledge.  It  consisted  apparently 
of  ft  series  of  declarations  of  claims  which  the  praetor  w*juld  (or 
would  not)  recognize,  accompanied  by  blank  model  formulae 
for  the  trial  of  such  claims  as  ho  approved.  There  were 
Jbrmuiae  also  for  actions  of  the  jus  c^ivile.  At  the  end  came 
forms  of  intertlicts.  of  defensive  pleas,  and  of  recogniznncea 
{pmetoriae  stipulationeA).  On  eome  matters  fuller  directions 
were  given  (see  those  de  inspimendo  vent7e  D.  xxv4  fr  1  |  10; 

1  Cf.  Cic.  Zecfff-  15  §  ^7  wliere  Cicero  ruakes  Atticiis  stij;  /fou  t-rffo  a 
praetofit  edicto  at  fjlcriquc  itunc  netjiie  a  duodeciin  tahitlit  ut  superiore^f  wd 
ptrnitus  ex  intimti  jthitoto^phia  hauriendam  juris  dUcipU-nant  putat. 
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and  those  for  taking  possession  of  ft  debtor's  estate,  Cic. 
Quinct.  2J  §84).  Some  idea  of  the  form  and  nature  of  the 
Edict  may  be  got  from  Otto  Lenel'a  skilful  collection  and 
arrangement  of  the  bits  found  in  the  Digest  (Bnina'  FoTites 
Part  I.  cap,  VI),     See  also  Wlassak'a  Edict  und  Klage/orm, 

The  Edict  waa  written  tin  a  white  boanJ  (w.f6um;  c(.  lex  Ruhr, 
2o;  Gai.  iv46;  D.  ii  i  frg)  and  exposed  in  publiCj  presumably 
in  the  forum. 

It  was  taken  as  a  text  for  the  expojsition  of  law,  pro- 
bably by  many  lawyers.  XJlpian  wrote  commentaries  on  it 
(including  the  Giiniie  Aediles'  edict)  in  83  bookss.  Paul  in  88. 
From  a  fourth  to  a  6fth  of  the  whole  Digest  is  taken  from 
Uljnan's  commentary. 

5.  As  regards  the  'answers  of  skilled  lawyers'^  our  only 
infonnatiiiu  (beyond  this  passage  of  Gaiua)  is  from  Pomponiua 
(D.i2  fr2  §49),  who  tells  ua  that  whereas  before  Augustus" 
time  lawyers  were  consulted  and  their  anawers  written  by 
themselves  to  thi?  judge,  or  declared  before^  witnesses  who 
produced  the  affidavit  before  the  Court,  Augustus  licensed 
(certain)  lawyers  to  give  such  answers  under  his  authority, 
Sabinua  is  the  only  lawyer  of  whom  we  are  actually  informed 
(»6.  §48)  that  he  received  this  licence.  But,  either  as  licensees 
dealing  with  an  individual!  case  or  in  consequence  of  the 
general  recognition  of  their  knowledge  and  ability,  the  lawyers 
whose  writings  have  been  excerpted  in  order  to  compose 
Justinian's  Digest  may  be  regarded  aa  practically  a  large 
source  of  law,  though  in  theory  what  they  gave  was  only 
interpretation  of  the  laws  or  application  of  their  principles  to 
similar  or  analogous  cases.  (Legal  validity  was  actually  given 
Id  later  timea  to  the  writings  of  some  great  Jurists,  especially 


'  The  ordinary  duties  of  a  pr&ctiaing  lawj^er  am  Buraiued  n]j  by  Cicero 
in  speaking  of  ServitM  Siilpichia :  Ssrsint  Aic  nutiff^'wrn  have  itrbattam 
militiftfn  retpondendi,  scrihendi,  t-amiidi  tecutus  fjsf,  connultiitions,  writing 
(treatiseH  1\  drawing  HtiiDulatioriB,  conditicrtw  of  nitinci|iatiLHi,  will*,  etc. 
(Murvit.  9  §  19}.  In  Orai.  i  48  §212  he  spesikw  of  respondendum  agendum 
and  cave/idumt  where  agendum  meatus  {MJvibe  ou  the  cmiduct  of  an  action, 
e,g,  the  formula  to  chiMtHe,  the  plcti  to  make,  elc.  The  stSitonient  of  a 
litigant's  cose  before  the  judge  wan  for  an  or&tur,  not  for  a  juriticongulu 
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tjy  a  law  of  Theodosius  and  Valcutiaian  in  *26  A,D.  See  my 
Introd.  Digest,  Chap.  VI.) 

The  most  distiDgiiished  jurists  referred  to  or  quoted  in  the 
Digest  are  the  following  (the  usua!  title  being  italicised). 

(1)  Of  Cicero's  litne;  Q,  Mucins  Scaevola  fpontifex)^  C. 
Aquilius  GalluB,  Serviua  Sulpiciiis  Rufus,  P.  Ai/enua  Varus, 
C.  Trebatiiis  Testa,  A,  OJUiiis  and  Q.  Aelitis  Tuhero.  Only 
from  Mucius  and  Alfeuus  are  actual  extracts  given,  and  thotie 
are  few. 

(3)  Of  the  early  Empire:  M.  Aiitiatius  Laheo,  C.  Ateiiis 
Capita,  Masiirius  Sfihi)w^,  M.  Coceeins  Nerva,  Seniprouius  Pro- 
CiUtM,  C,  Cassitt-t  Longinus.  Extracts  from  Labeo  and  Pruculug 
&d  po.ssibly  Sabiuus  appear,  but  are  oot  numerous. 

(3)  From  Trajan  to  Ant-  Pius ;  JV^eratins  Priscus,  Titius 
Ai'isto,  Javoleniia  Priacua,  P.  Juventiua  Celtfus  (the  younger), 
P.  Salvius  Jtitianu^t  Sex.  Fomponiits,  Gaius. 

(4)  Later  (to  cir.  235  A.D.):  L.  Ulpiua  Marcellus,  Q.  Cervi- 
dius  Scaevola,  Aeuiilius  Papiniitnus,  Dumitius  Ulpiantts  and 
Julius  Paulus.  More  than  one  half  of  Justinian's  Digest  is 
taken  from  the  writings  of  the  last  two  lawyers,  not  on  accDunt 
of  any  pre-eminence  as  lawyers  over  some  of  their  predecessors '^ 
but  because  they  were  the  latest  of  the  great  jurists  who  wrote 
systematically  on  all  parts  of  the  law.  After  Modestinus  (who 
wrote  partly  in  Greek  and  died  after  A.D.  244),  the  development 
of  law  appears  to  have  taken  plnce  chiefly  through  Imperial 
constitutions. 

Pompouius  speaks  of  two  schools  of  Jurists,  starting  from 
ftbeo  and  Capito,  each  of  whom  had  their  foUowiug  (s6ctas)i 
ftbeo'a  chief  '  successors '  being  Nerva,  Proculus,  Pegasus, 
Celsus  and  Ncratius ;  Capito's  being  Sabinus,  Casaius,  Javolen, 
and  Julian.  Labeo'a  school  was  often  called  Proculiani,  Capito's 
Sahiniatii.  Gains  belonged  to  the  latter,  and  often  mentions 
the  opposing  opinions.  In  later  Jurists  we  hear  nothing  of 
these  schools.    It  is  difficult  to  trace  any  clear  principle  lying  at 

'  The  list  jjTclUod  to  the  Digest  by  ita  t-ompilera  ia  headed  by  Julian 
&nd  Paptniiui  without  regard  to  their  profier  chronologiiCAl  placCj — a 
diatiDctioTi  due^  no  drmbt,  to  JuHau's  being  the  editor  of  the  edict^  &tid 
Papini&n'd  being  regarded  by  Juatiuian  an  the  grtjatest  of  jurietH. 
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the  rout  of  the  dtv^oD.  Whether  the  succession  was  merely 
intellectual  or,  as  has  been  tiot  improbably  suggested,  referred 
to  the  occupancy  of  professorial  or  other  posts  is  not  known. 
(D,  i  2  fr  2  §§47 — 53.)  See  my  Introduction  to  Jitstinian's 
Digest,  Chap.  IX. 


C.    Applicability  of  Roman  law. 

Roman  (private)  law  was  a  personal,  not  a  territorial,  law. 
It  controlled  and  wa-s  applicable  to,  not  all  pei-sona  within  a 
certain  district  but,  all  Roman  citizens,  wherever  they  were. 
Originally  law  made  by  and  for  the  citizens  of  Rome,  it  ahvays 
had  its  chief  seat  in  Romo  and  within  a  mile  outside  the  walls. 
After  the  second  Punic  war,  pmefects  were  sent  to  the  Cam- 
pnnian  towns  to  administer  Kouian  an  well  as  other  law.  Iq 
the  provincea  the  Governors  administered  it,  though  not  to  the 
e-xciusion  of  the  Roman  pnietor.  Further  the  Roman  dominion 
waa  a  complex  of  comtnunitie-s;  and  thowy  which  did  not  pussess 
the  citizenship  of  Rome,  whether  formally  autonomous  like  the 
Latins,  or  federated  peoptes,  4jr  aimply  permitted  to  remain 
autonomous,  maintained  their  own  administratiun  of  justice, 
when  neither  party  to  a  suit  wan  a  Roman  citiKen.  If  one  was 
a  Roman  citizen,  the  Roman  law  usually  applied.  But  the 
autonomy  was  sometimes  broken  by  arbitrary  interference  on 
the  part  of  Roman  officials.  Foreigners  at  Rome  were  appar- 
ently readily  admitted  to  the  Roman  Courts,  as  ig  shown 
by  the  establishment  of  a  praetor  qui  inter  ptregrinos  jus  di&tt 
(cir.  241  B.C.),  and  by  the  use  of  fictions  (Gai.  iv  37:  cf. 
Mommaen  Abrt^s  d,  rom.  Siaatar.  p.  241 ;  Wiassak  Pr.  G.  §  27). 


BOOK    I. 

CITIZENSHIP  AND  STATUS  GENERALLY. 


O  jura  praeclara  atque  dlTinitua  jam  iude  a  principio  RomaDi  numiDia 
a  majoribus  nostris  comparato,  ne  quis  noatrum  pIuB  quam  unius  civitatia 
ease  poesit  (disaimilitudo  enim  civitatum  varietatem  juris  habeat  Decease 
est),  ne  quis  invituB  civitate  mutetur  neve  in  civitate  maneat  invitus. 
niud  vero  slue  uUa  dubitatione  maxima  nostrum  fundavit  imperium,  quod 
princepa  ille  creator  hujus  urbis,  Romulus,  foedere  Sabino  docuit  etiam 
hostibus  recipiendis  augeri  banc  civitatem  oportere.  Cujus  auctoritate  at 
exemplo  nnmquam  est  intermiaaa  a  majoribus  nostris  lai^tio  et  communi- 
catio  ciritatis  (Cic  Baib.  13  g  31). 

Quod  attinet  ad  jus  civile,  servi  pro  nullis  habentur ;  quod  ad  jus 
naturale  attinet,  omnes  homines  aequales  sunt  (Ulp.  D.  l  17  fr  32). 

Cum  servus  manumittitur,  bodie  incipit  statum  habere  (D.  iv  5  fr  3 
§1,4). 


CHAPTER  L 

CLASSIFICATION  OF   PEKSONS. 

The  Roman  world  of  mankind  consisted  of  freemen  and 
slaves.  Freemen  were  of  two  classes,  either  born  free  (ingenui), 
or  made  free  by  release  fi"om  lawful  (justa)  slavery.  This  last 
class  were  called  Uhertim  (Gaius),  or  liherli  (Ulpiau)',  the 
former  term  being  properly  applicable  when  the  class  is  spoken 
of,  the  latter  when  the  relation  of  the  particular  persona  as 
freednien  to  their  patrons  is  denoted  (cf.  D.  xl  14  fr6).  Some 
fi-ecdmen  may  have  been  born  free  in  another  country,  made  or 
acquired  as  slaves  by  Romans  and  afterwards  freed,  but  they 
were  not  ingenui  lu  the  view  of  the  Romans,  because  they  had 
been  slaves  in  Roman  territory.  A  freeborn  Roman,  though, 
captured  and  enslaved  by  others,  resumed  hia  original  rights 
and  position  on  return  to  Rama.n  territory.  He  did  not 
become  libertinus,  the  slavery  not  being  jujitti. 

A.  Freemen  were  either  Roman  citizens  or  Latina  or 
foreigners,  or  dediticii. 

1.  Roman  citizens  whether  ingmiui  or  libetiim  had  full 
control  over  their  children,  could  make  a  valid  will,  take  under 
a  valid  willj  be  appointed  guardians  by  will,  be  witnesses  to  a 
will ;  they  could  hold  and  dea.1  with  all  kinds  of  proi>erty  ;  and 
some  special  forms  of  acquiring  and  conveying  property,  e.g. 
manctpatio,  in  jure  cessio,  usucapio  were  peculiar  to  them,  except 


'  The  »*oii  uf  a  h'beriinus  is  inffetiuvs,  if  born  of  a  lawful  marriage  after 
his  parent's  ematii:ipation.  Suetonius  (CZauti  24}  siiaiks  ctf  a  lime  when 
lib^tiiiUA  UKM-tit,  not  &  frtseJtuan,  bat  a  freedman's.  son.  This  ia  not  aup- 
|Kjrt©d  by  other  writers  or  by  auage  (MommHeB  Sttxatsr.  iii  p.  422), 
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so  fkr  as  commercium  (which  includctl  nianclpatioQ)  had  been 


it^l  to  L&tir 


forei 


signers  (Ulp.  xix  4). 
2.     Latins  meant  originally  iDhabitaats  of  LatiniQ,  and  was 
afterwards  applied  to  members  of  Latin  colonies,  who  were  often 
Roman  citizens  originully.    They  had  rights  of  inter- marriage 
and   commeTcial   dealings  with  Romans^  only  when   specially 
grauted  by  treaty  or  Roman  statute.     Certain  Latin  colonies, 
Ariminiim  and  eleven  others^  had  rights  of  mancipation  and 
^K  inheritance  with  Romans.     But  the  Latins  spoken  of  in  im- 
^»  periul    times  are   chiefly  slaves  imperfectly   enmticipattid  but 
protected  by  a   law  {lex  Jania)  to  bt;  mentioned  later  (Cio. 
^ft  Caecin,  35  ^  lOt.  102;    Gai,  i  22,  79;   iii  56). 
^^La    3.     Foreigners  {peregrini)  may  be  shortly  defined  as  free- 
^HPon  who  were  not  either  Roman  citizens  or  Ltitinu  (though  the 
^B  original   Latins   Wei's   foreigners  Gfu.  i  79).     They  were   not 
^H  regarded  by  the  Romana  sua  having  such  full  rights  over  their 
^B  children  as  Romans  had  (Gai,  i  55),  but  certain  rights  of  inter- 
marriage with  Romans  were  recognized,  with  the  effect  that  the 
t  children  became  in  some  c&sea  Roman  citizens  or  Latins  (see 
below).     Buginei^  was  transacted  with  them  according  to  what 
the  Romans  called  the  law  of  the  world  {jus  gentium):  rights 
of  verbal  contract,  and  of  tort,  e.g.  theft  and  Aquilian  damage, 
areeipressly  named  as  recognized  (Gai.  iii  93;  iv  37),  and  in  some 
esses  mancipation  (Ulp.  iix4).     They  could  not  take  under  a 
Roman  will :  and  to  this  di^mbility  Gains  attributes  the  origin  of 
trusts  (  fijdei  coinmisnn),  which  were  however  forbidden  for  this 
purpose  by  or  before  Hatlrian  (Gai.  ii  2S5).    Proviyion  was  made 
at  Rome  for  suits  between  Romans  and  foreigners,  and  between 

tforeigntTs  with  each  other  (Gai.  i  6;  iv  ^^,  105). 
4.  Dediticii  are  foreigners  wbo  had  fought  against  the 
Romans  and  surrendered  (cf.  Liv,  vii  3 1  §9).  They  occupied  the 
lowest  place  in  the  rank  of  freemen  (GaL  i  (4).  To  them  were 
assimilated  by  the  U^r,  Aelia  Seutia  such  freedmen  as  had  been 
slaves  and  incurred  disgrace.     (See  below,  p.  33.) 

B.  Slaves  were  human  beings  without  any  legal  rights, 
held  and  treated  as  articles  of  property,  like  intelligent  animals, 
The  contract   between   their  natural    and  legal  position    waa 
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ottBenahip   vas  acquired   bv  fairttu  bj  gnnt,   bj 
,  aaA  vnder  eertBia  KUtwf  Wft  ptoviaiona,  especially 
■ofliB  in  favour  of  Latins. 

A.    CmEsyaHip  bt  bikih. 

CHtbei^hip  W9S  prinuiilj  acquired  by  being  the  child  of  a 
ffifiin  ^ther  by  a  lavfnt  marriage  {juftis  naptiis^  jtuto  matrix 
mamoy.  As  regards  natioDalitT,  if  the  mdlher  was  not  Roman, 
•be  raost  be  a  citixen  of  a  place  or  chksa  recognized  for  inter^ 
marriage  as  on  ao  equality  with  BxHiie.  With  slaves  there 
could  be  no  eoatt^'vm  (UlpiT  2 — 5). 

If  there  is  conabivm  the  ehild  follows  the  condition  of  the 
fifcther  at  the  time  of  its  conception :  if  there  Ls  not  connbium, 
the  law  of  the  world  ^jm*  p^^ntinm)  comes  into  exclusive  force, 
and  the  child  follows  the  ooudiiion  of  the  mother  at  the  time  of 
the  child's  birth' (Gal  ij&^rS.  S9;  lTlp.T8— 10;  0.156-19). 
An  exception  in  fevour  of  a  child's  freedom  is  mentioned  below. 

■  Omiitium  botwven  pktrkiMw  mxI  plebejjus  wu  ejected  by  the  lej? 
Oin«J«ta  B.C.  445.     Liv.  iv  6 ;  of.  ih.  3^11. 

'  This  legal  diKtriiie  isApplied  with  soni«  huiiii>ur  m  Cic  yat.  D.  Hi  iH 
§45  bo  the  question  of  fXw  ijiviniir  of  mvtholc^o*!  bsoea.  ^uorvm  patru 
di^  no*  anml  in  d*mrum  numatof  ^^«hI  juamw  matrtaf  Opinor  ttiam 
magU.  Ui  *mim  j»rf  ciriti  qui  *mI  ■mbi  Wtu  fAer  eU,  item  Jure  naturae 
fid  tfea  matft  Mf ,  d*mt  ait  nuamt  wt. 
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In  accordance  with  this  law  of  the  world,  if  the  mother  is  a 
Roman  citizen  and  the  marriage  or  conn«xiuu  is  irregular,  her 
child  is  Roman  likewise.  And  thie  rule  holds  whether  the 
father  be  a  Latin  or  foreigner  or  dedittciiis  or  a  slave.     It  is 

,  only  by  special  statute  that  any  other  result  comeR.  A  Ux 
Minicui  directed  that,  the  child  of  a  Roman  woman  and  a  foreigner 
(where  there  was  no  conubiiim)  should  be  foreign  ;  and  a  senate  8 
decree  under  Hadrian  made  him  the  lawful  child  of  hia  father. 
The  same  decree  expressly  sanctioned  the  rule,  that  the  child 
follows  the  mother's  conditiau  where  there  is  uo  connbium,  in 
the  case  of  marriages  between  a  Roman  wife  and  a  Latin 
husband,  and  between  Latins  and  foreigners,  whether  hysbands 
or  wives.  The  sanction  appears  to  have  been  given  to  allay 
doubts  which  had  been  felt  in  cont^equence  of  the  lex  Aelia 
iSen^'a  being  thought  to  have  created  connbiurn  between  thoee 
who  married  inaccordauce  with  its  provisions  (Gai.  i/^ — 83,30; 
Ulp.iii3;v8). 

Some  cases  of  exception  created  by  statute  are  mentioned. 
By  the  senate 'a  decree  under  Claudius,  confirming  agreements 
to  that  effect  between  the  woman  and  the  master,  a  Roman 
w^onian  cohabiting  with  a  slave  with  the  consent  of  the  slave's 
owner  gave  birth  to  slave  children.  Hadrian  restored  the 
normal  rule  in  this  case  also.  Again  by  stime  law  ("not  named 
in  our  test  of  Gaius)  if  a  freeman  cohabited  with  another's  slave, 
believing  her  to  be  free,  the  children  if  male  were  free,  if  female 
were  stave.  Vespasian  restored  the  rule,  so  that  all  followed 
the  condition  of  the  nw>ther.    Gains  adds  that  another  clause  of 

I  the  same  law  remained  in  force  by  which  the  children  of  a  free- 
woman  who  cohabited  with  one  whom  she  knew  to  be  the  slave 
of  another,  were,  contrary  to  the  law  of  the  world,  slave  (Gai,  i 

84.85). 

As  illustrations  of  the  rule  that  a  child  begotten  in  a  lawful 
marriage  (jiiatae  nuptiae)  is  of  the  condition  of  the  father, 
whatever  that  of  the  mother  be^  Gaiua  gives  three  examples. 
[A  Roman  wife,  pregnant  by  a  lawful  marriage,  sufferg  inter- 
'  diction  from  fire  and  water.  This  makes  her  a  foreigner,  but 
her  child  though  bom  afterwards  is  Roman.  A  like  woman 
becomes  a  slave  by  the  Claudian  senate's  decree  for  cohabiting 
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with  a  slave  against  the  express  prohibition  of  the  slave's  owner- 
Stitij  if  the  child  was  the  fruit  of  a  previous  lawful  connexion, 
it  ia  Roman.  A  foreign  woman  marries  a  foreigner  according 
to  the  laws  of  the  foreigner  :  if  she  herself  becomes  a  Roman 
citizen,  her  child  is  still  bom  a  foreigner,  unless  (under  the 
Hadrian  senate's  decree)  the  father  also  have  a  grant  of  Roman 
citizenship.  Bub  in  all  these  cases,  if  the  child  waa  the  fruit  of 
an  irregular  conaexion  {vulgo  coTiceptus),  the  Btatas  depends  on 
the  position  of  the  mother  at  birth,  and  the  child  therefore  is 
in  the  first  case  a  foreigner,  in  the  secoud  a  alavCj  in  the  third 
a  Roman  (Gai.  i  89 — 92  ;  TJlp.  v  8, 9). 

Paul,  dealing  with  freedom  not  citizenship,  makes  the  child 
to  be  free  whether  the  mother  be  free  at  birth  or  at  conception 
or  only  at  an  intermediate  period  ;  and  (by  Antonine  rescripts) 
even  though  she  he  not  actual  Ij  free  during  gestation,  provided 
there  was  a  trust  for  her  freedom  and  improper  delay  in  giving 
effect  to  it  (.STent.  ii  24  §§  J — 4;  cf.  DA  $  fr^,  22;  xxxviii  16 
fr  I  §  I ).  Otherwise  a  child  bom  of  a  statuUhera  is  the  heir's 
slave  (D.  xl  7  fr  16), 

Afl  regards  the  period  of  gestation  recognized  by  the  law, 
the  XII  tables  declared  that  a  child  bom  in,  but  not  after,  ten 
months  from  the  death  of  his  father,  was  legitimate  {j^istus). 
Hadrian  is  said  to  have  allowed  one  born  in  the  eleventh  month 
to  be  legitimate  (Gel!,  iii  16  §  \2)\  On  the  other  hand  a  child 
bom  in  the  seventh  month  was  held  (oq  the  authority  of 
Harpocrates)  to  be  perfect,  and  accordingly  one  boni  on  the 
182nd  day  after  the  emancipation  of  his  mother  was  decided 
by  Ant.  Viua  to  have  been  duly  conceived  in  freedom  (D.  i  5 
fr  12;  xxiviii  16  £-3  §§  1  r,  12), 

B.      ClTlZEwyHlP  BY  GRANT*. 

1.     Whole  comniunities  were  from  early  days  admitted  to 

^  PUny  {H,  A',  vii  §  40)  gives  a  story  on  the  ftuthority  of  Mosurius 
(Sabinua)  that  tta  praetor  L.  Papirius,  holding  the  periled  of  gestation 
to  be  uncertain,  decided  in  favour  of  th«  pusBibte  legjtiniacy  of  a  child 
alleged  hy  his  mother  to  l>e  liom  in  thii-teon  months. 

*  The  2nil  and  Srd  clAfiHes  are  roferred  to  hy  Plinj  {Panftj.  37)  in  ajieftking 
of  the  exemption  fivjm  the  5  per  cent,  tax  ou  tnheritancB  which  was  at  first 
reatricted  to  the  older  cltizeoa:  Haec  mafuuetudo  It^  vttenbiu  dv^iut 
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Roman  citizeii8hip\  On  the  conclusion  of  the  Social  war 
Roman  citizenship  was  given  by  the  te.r  Jntia  (B,c.  90)  to  all 
Buch  muntcipia  withio  Italy  south  of  the  Po  as  assented  to  the 
grant,  and  by  the  lex  Plautia  Papina  B.c  80  to  all  members  of 
commuiiitiea  iD  alliance  with  Rome  who  were  then  domtdled  in 
Italy  or  within  sixty  days  had  declared  their  acceptance!  before 
the  piaetor  (Gic.  Balb,  8  §  2i  ;  Arch.  4  §  7)-  In  B.C.  49  Julius 
Caesar  gave  citizenship  to  the  transpadano  Italian^'.  The 
emperor  Claudius  confirmed  as  Roman  citizens  the  population 
of  ec*me  districts  adjoining  Trento  who  had  loDg  acted  as  citizens 
(Edict,  de  Anaunis,  Bnins  No.  94,  p.  240**). 

2.  Some  foreign  communities  obtained,  either  from  the 
Roman  people  or  the  Senate  or  the  Emperor,  what  was  called 
the  jt«  Lata*  {i,€.  the  right  of  Latin  colonists;  Ascon,  *fi  Pison. 
p.  3  Kiessling).  This  was  of  two  kinds,  the  greater  and  the 
less  {majus  aut  viinus  Latitini).  By  the  greater  all  who  held  a 
magistracy  or  public  office  {fionorem)  and  all  members  of  the 
local  council  (decuriones)  obtain  Roman  citizenship.  In  those 
communities  which  had  the  lesser  right,  only  the  holders  of 
magistracy  or  public  office  obtain  Roman  citizenship.  Oaius 
speaks  of  the  children  in  both  cases  attaining  citizenship  along 
with  their  fathers  (Gai.  i95,96).  In  the  Spanish  borough  of 
Salpec^,  though  possessing  only  the  leaser  right,  pa-reuts,  wives, 
and  children  born  of  a  statutable  marriage,  and  grandchildren 
through  a  son,  if  in  the  power  of  their  parents,  get  citizenship 

terrahahir-  novi,  seu  p^r  Z,atiani  t'n  ctfiiatem.  teit  benejicio  principi*  vtiiittcnt, 
nisi  timid  coffnaiimtit  Jura  impetroKsent^  alwrtiagimi  Itahebantitr  quihti^  W7i- 
Junetiititni  fufranL  Kinship  (co^aiio)  rested  on  descent  from  &  lawful 
manioge,  and  that  prcaumed  conubium;  which  there  waa  not  between 
BonuLD  and  thtd  kind  of  LAtin  (cf.  Buschke  Oaiiu  p.  19). 

*  Cf,  Cic.  Baib.  ij  ^  31  ffi  ftr  Latio  mtittt  ut  Titsatlani,  ut  Lanuinm\ei 
ST  oetvria  rffft'onifius  ^eiiii't  imireTsas  171  civitatem  sunt  receptai",  ut  Saltinorum^ 
Volseomm,  Hemicoriijn. 

*  See  on  these  and  other  grants  Modvig  Ver^altunff  i  §§  2,  3 ;  Mommsen 
StaalarvcAi  in  662. 

*  AsconiuB  mofitiojia  this  right  aa  given  to  the  Transpadftni  by  Un. 
PompeiuB  Stmbo  (father  of  Pomi>.  Mapiiia).  Cicero  refers  to  it  in 
epeaking  (b,c,  5])  of  a  citiaeu  of  Como  whom  Marcellua  had  Iieiiton; 
JfarmUu*  foeda  de  Cortwnsi:  etsi  itle  magiMtratum  non.  gesnerat  erat  tamen 
nwjpadamu  {Att,  v  1 1  §2,  uf.  Appian  B.  Civ.  11 26). 
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along  with  the  magistrate,  etc.  himself  {lex  mitntc.  Salp.  21). 
The  iiiajns  Ltttimu  is  only  known  to  us  through  Gaius  (Momm- 
sen  Staatsr.  iii  p.  640). 

3.  Individuals  also  sometinieja  obtained  Roman  citizenship 
(jus  QuiiHtium)  from  a  victorious  general  (cf.  Cic.  Balb.  8  §  19; 
Zl  §48  ;  Arch,  to  ^24,  25),  later  from  the  emperur  (Ulp.  iii  2)'. 
Special  instances  of  this  are  the  grants  to  yeterana  oa  their 
discharge;  if  they  were  foreignei's,  they  obtained  citizenship  for 
fchemselvea  their  children  and  desceudants',  and  the  right  of 
intermai-riage  (conidiiuin)  with  their  wives  if  they  had  one,  if 
not,  with  such  wife  as  they  next  married.  If  they  were  already 
Roman  citizens,  the  grant  is  of  intermarriiige  with  foreigneiB 
and  consequent  Roman  citizenship  for  the  children  (Ga.i.  15,7"). 
Many  bronze  tablets  exist,  ranging  from  Claudius  to  Diocletian 
which  were  given  to  soldiers  in  evidence  of  such  a  grant. 
(Corp.  I.  R,  iii  843 — 919;  Eph.  Epig.  ii.iv,  v;  specimeua  in  Brims', 
p.  252  sqq.) 

4.  Cdractilla  in  212  A,D.  gi-anted  Roman  citizenship  to  all 
pereons  in  the  Roman  world,  in  orbe  Rotiuino  qui  sunt  (t).  15 
fr  17  ;  Dion  Cqs&.  Ixxvii  9),  t.43.  to  all  free  persons  at  that  time. 
Whether  further  limitations  should  be  made  oh  the  generality 
of  the  expression,  e.g.  whether  atl  Junian  Latins,  whether 
deditidi,  etc.  were  included,  ia  doubtful  The  notices  are  very 
meagre,  It  is  stated  that  this  grant  was  dictated  by  finauciAl 
considerations,  in  order  to  increase  the  number  of  persons  liable 
to  the  death-duty  of  5  per  cent,  {vicesima)  or,  as  Caracalla  made 
it,  10  per  cent,  {decima)  on  inheritances  (Dion  Cass.  Lc). 

C.      ClTtZKNSHlP  BY  MANUMISSION. 

Slaves  bad  no  civic  position :  they  belonged  to  the  family, 

*  Suetonius  saya  of  Augiu^tiu  (caj).  40)  M<igm  e^rutimant  nnrrerum  atqua 
ab  omni  caUumvtie  pef^gtini  ac  tensilit  mtiguim*  incorruptum  tervoirv 
popidum,  et  ciintuitem  Romawim  pardidme  dedit  et  fnanumittejidi  modum 
ternnTuiint  (cf.  dar  Ft^.  Caitiji.  p.  33). 

*  Liberig  posieritqus  is  Omitted  ill  uOtoe  ghuita:  othere  have  tpni 
jUziique,  etc  (BruDB  p.  353,).  Caligttla  negabat  jure  civitatem  Jtomatuim 
uturpasie  hob  quorum  fiiajor&  tihi  poateruqite  ixun  impetraaertt,  nCti  tijilii 
eueilt,  nsyue  enim  intdlfgi  dfbere  posteros  tdtra  kunc  grcuium  (Suet.  Ccd.  38). 
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not  to  the  State.     But  their  manuniiaaion  wan  a  tnfttter  of 
State  concern  (xl  5  fr  53)^  for  they  thereby  became  citizens'. 

i.  Manumission  in  ijue  fomi  took  place  in  three  ways  only^ 
oenffu.  vvidtcta,  testamento*,  i.e.  by  official  inclusion  in  the  list  of 
citizens,  or  by  an  act  of  the  slave's  master  before  ocie  of  the 
higher  magisti-ates,  or  by  the  dying  declamtion  of  the  head  of 
the  family,  tu  whom  the  Xil  tables  had  given  quaai-tegislative 
authority  over  his  own  eatate- 

1.  Ceiiin  '  by  entry  in  the  censor's  roll  of  citizen**.'  the 
slave  declaring  his  property  {censttvi  projUen)  as  one  nf  the 
citizens  at  the  bidding  of  his  master.  lb  waA  a  disputed 
question,  as  early  as  Cicero's  time  at  leasts  whether  the  freedom 
dated  from  the  entry  on  the  roll  or  from  the  formal  conclusion 
of  the  lustrum  (Cic  Orat.  i  40  §  183  ;  Ulp,  i  9  ;  Dosith.  17),  This 
proceeding  tr>ok  plate  only  at  Rome,  but  a  somewhat  similar 
declaration  was  used  in  the  prtivinces  (Dosith.  I.c). 

2,  Viitdictu  '  by  rod,'  i.e.  by  symbolical  action  of  the  maater 
[i|nGore  the  consul,  praetor,  procouRul  (after  leaving  Rome)  or 

Cft^sar's  lieutenant  or  praefect  of  Egypt,  A  forma]  sitting  in 
Court  was  not  required :  it  could  be  done  as  the  praetor,  etc. 
was  passing  along  the  streets  to  the  bath  or  theatre  or  for  a 
ride  or  was  staying  in  a  country  house  (Gai.  i20;  Ulp,  i  7  ; 
D.  ail  2  fr 7, 8.  17,  18.21).  A  praetor  could  manumit  his  own 
slaves  apud  se,  his  own  authority  being  sufficient,  and  he  could 
as  father  or  guardian  authorize  his  son  or  wai^l  to  manumit  in 
tbe  same  way.  But  he  could  not  manumit  before  his  own 
colleague  or  any  one  who  had  only  equal  imperiitm  to  hiraselt 
The  actual  presence  of  the  master  was  held  not  to  be  necessary, 
if  he  authorised  his  son  to  act'  (fr  i,  5,  18^  22,  cf  15  §  3; 
xl  I  fr  14).     The   details  of  the   ceremony  are    variously  and 

*  Cf.  Plin,  Ep.  \\i\  16  SfTFii  respuhtica  yiuif(/am  0t  quan  civiiaa  dotnim  ett. 
The  ordinary  plea  in  esciwe  of  iion-apjieanuice  in  L-ourt,  that  the  jierwon 
WAS  al»elit  on  public  sefVice  [rcipuhlcaie  catuki}^  had  no  nLppliciitioli  i»  tbe 
cose  of  a  ekve  (D.  Ji  1 1  fr  7). 

'  This  enumeration  is  found  in  Cic.  Top.  2  ^  lo  Si  nisqua  cettgu  nee 
vindifti  ftec  teitaniBMio  lifnfr  ftwttu  atf,  wtm  ejif  ^I'/wr, 

'  Mif.teia  [ZHG.  sjcsiv  ji.  202)^  with  reascin,  takes  all  pitswages  sijeaking 
.of  rQd-ai&numi^ion  by  a  Hon  with  consent  tif  bis  father  to  fiave  originally 
,  only  to  formless  cnanuniiiiMJon  and  to  hare  been  interpolated. 
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incompletely    reported'.     The    freedom    took    effect   at   once. 
Doubt.%   of  either  roaster   or  slave   as  to  ownership  did  not 
prevent  the  freedom,  if  he  really  waa  master  (D.  xl  2  fr4  §  I ). 
3.     Testamento  '  by  last  will  of  the  master '  (Ulp.  i  9).     This 

was  done  in  such  words  an  Stichns  (or  Stickus  sert'its  meu.^)  Hher 
esto,  or  tiber  sit  or  tSiicfiutn  liberitm  esse  jubeo.  If  no  time  or 
condition  was  added,  the  freedom  took  effect  if  a  necessaiy  heir 
existed  (even  though  abataining  from  the  inheritance),  or  if  any  ■ 
of  the  heirs  entered,  or  if  thej  passed  over  the  will  and  obtained 
possession  of  the  estate.  The  heir's  obtaining  subservient  re- 
inatatetnent  (in  irttegrwm  TesHtutus)  does  not  affect  the  freedom 
once  gained.  Where  the  freedom  is  postponed  till  a  certain 
time,  or  made  dependent  on   a  condition,  the  freedom  takes 


*  The  ustulI  theory  \s  tbaJt  it  woa  &  fetgued  suit  (like  in  jurt  cMtio)  at 
lecuit  originally  (aeo  Unterholziier  ZRO.  ii  p.  139  aq,  and  othera).  This  is 
aUEipwjrtt*!  bj  Boethiua  {addf^.  Top,  2  §  lo),  who  says  the  Uctor  put  n  rod 
{viitdictii^  exfilained  by  virgjdn)  on  the  head  of  the  slave  and  claimed  him 
into  fre^om  (I'n  liberlatem  finduyibatf  see  below  p,  46.  Cf.  Gai.  iv  16;, 
Cic.  Att.  vii  2  (uijia.  ;  Liv.  Hi  g,  vhich  however  ifi  tomiiit  and  not  clearly 
intelligible).  Perejua  (v  1 75)  speaka  of/tstttcti,  lict«r  quamJacUU.  Hermo- 
genlan  (D.  st  3  ft"  23)  sayn  the  t^eromony  in  his  time  (4th  tsnturj-?)  was 
done  entirely  by  licturs,  tho  maat'er  saying  iiothtiig,  and  the  customary 
fonnuU  bditig  taken  as  ^dl.  Aiivorditi^  to  the  earlier  Jurists  it  is 
the  ma»tcr  who  imiM^Cij  the  rod  and  decUrra  the  fdare  to  be  free  {e.g. 
D.  xl  u  fr  12  §2,  etc.;  Karlowa-  RQ.  ii  132  aq.).  In  Fostus'  de«:ri|ttina 
(abridged  Iry  Pau^  p.  1  58)  ttothing  in  uaid  of  the  nxl;  the  maater  holding 
the  head  or  one  of  the  limbs  of  the  t^lave  said  hiute  kfumtnem  liberutn. 
esse  i'olo,  and  then  gives  him  a  turn  and  e  m.anii  Itominem  ifberum  mitttt, 
Persiua  (v  78)  also  speats  of  tlie  turn  ;  verterit  Awnc  (fomi'nu*,  momenta 
turhiiii*  exit  Marcus  Danui,  'by  the  force  of  the  whirl  the  slave  Lsimeft  out 
free.'  bo  also  Appian  B.  Civ.  iv  135,  Sen.  Ep,  i  fi  §  7,  Quint.  Dftl.  342. 
The  ficholiaflt  on  Peraiua  (v  76,  88)  sjiejiks  of  a  blow  given  to  the  alave 
on  the  head  by  the  pmotor  ;  ho  ab<n  Claudian  {C&rtt.  Hon.  iv6i5)  aad 
other  late  writers  in  Rein  Privatrecht  p.  jyt.  Acm  oji  Hor,  SaX.  ii  7,  76  ia 
uncertaia  whether  the  slave  was  struck  with  the  rod  or  it  waa  placed  on 
him  r  Horace  hinisclf  iq>eaks  of  vnidicta  imptmta.  Plaiitua  sijoakj*  of  slavfM 
going  to  the  praetor  that  he  may  free  them  (Paeudtil.  338),  no  doubt 
referring  to  the  formal  detilaration  after  the  ceremony.  Ho  rcfora  to  the 
rod  Afil.  961  lugmutt^  an  faxtucii  favta  r  serea  lilj^ratl. 

Cicero  refers  meUphorically  to  this  mode  of  manimiission  iti  writing  to 
QuintuH  hia  brother:  Te  ii«m  f(A  eo  vindieo  ft  libera^  M  declare  you  free 
from  all  obligations  (q  him'  (iii  1.  3  §g). 
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effect  on  the  arriva]  of  the  time  or  occurrence  of  the  condition. 
No  applicatioa  to  the  heir  or  action  by  him  wafl  necessary. 
The  testator  can  take  away  the  freedom  by  the  s^ame  will  or  by 
codicil  confirmed  by  the  will,  but  the  taking  away  must  be  in 
like  words  to  the  giving.  A  slave  in  order  bo  be  set  free  by- 
will  must  be  testator's  slave  in  full  right,  both  at  the  time  of 
making  the  will  and  at  the  time  of  death.  This  rule  is  as  old 
as  Servius.  (Gal.  11267;  Ulp.  122.23;  ii?.  ^2;  D. xl4fr23, 25, 
52.  35  ;   tit,  5  ff  55  §  1 ;  ^w*-  vii  3  fr  3). 

Slaves  directed  to  be  set  free  by  a  damnatory  form  or  by 
wordfi  of  trust  are  not  strictly  set  free  by  will,  but  wait  for 
the  heir  or  other  trustee  to  free  them  vindicta. 

A  slave  manumitted  by  will,  if  the  manumission  is  only  to 
take  place  after  a  certain  time  or  on  the  occurrence  of  a 
condition,  was  called  a  stattdiber  'free  by  appointments' 
Before  the  will  was  made  effective  by  an  heir's  entry,  the 
prospect  of  freedom  might  be  extinguished  by  usucapion  or 
otherwise.  But  after  an  heir  has  entered,  the  slave's  position 
is  assured,  and  cannot  be  affected  by  his  being  sold  or 
bequeathed  or  adjudicated  or  gained  by  usucapion  or  noxally 
surrendered  or  in  any  other  way  alienated  or  pledged.  He 
carries  his  title  to  freedom  with  him  {cum  sua  causa  alienaUir). 
When  the  condition  is  fulfilled  or  the  time  iimitcd  comes,  he 
is  free  (Ulp.  ii  i — 6;  Fesfcua  s.  v.  atatuliber;  D.  xl  /  fr  J,  3§  I, 
6  §  jX  If  the  heir  or  other  interested  person  puts  hindrances 
in  the  way  of  the  condition  being  fulHlled,  the  condition  is 
treated  as  fulfilled.  If  the  condition  is  one  requiring  perform- 
ance on  the  slave's  part,  his  readiness  to  perform  was  held 
to  be  sufficient  (Hoc  jur&  utimur  in  stahdthero  ut  sufficiat  per 
eum  non  stare  quo  mtnU'S  eondicioni  payeat,  ib.  frj  §10;  tit.  4 
fr  55  pr;  see  Book  III  chap,  viii  E  9).  In  the  interim  a  statii- 
liber  is  just  like  any  other  alave :  his  position  was  not  altered, 
but  there  was  a  tendency  to  protect  him  and  facilitate  his 
freedom.  The  position,  if  not  the  name,  was  recognised  by 
the  XII  tables  (Ulp.  ii  4,  D.  il  7  fr  2gpr,  33), 

Staves  under  o.  trust  for  manumission  are  meantime  In  the 

I  Ct  PLaut.  CurtTiii.  i  l,  5  tilatu*  c&ndiptiu  di«$  cum  Aojifc,  'a  day  appointed 
and  agmwcl  with  the  otictuj.' 
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position  of  a  statuHbei'  and  pi-otected  in  the  same  way  (D.  xl  5 
fr24§2i;  ft- 51  §3).     Sec  below  Book  iti  chap,  ix  fi. 

A  slave,  bequeathed  and  directed  to  be  free  on  payment  to 
the  le^tee,  derives  hia  freedoni  from  testator,  and  the  bequest 
18  thereby  extinguished.  Q.  Mucius,  Aquilins  Gallus.  and 
Labeo  held  liim  to  be  statuliber]  8ervius  and  Ofilius  dented 
this,  regarding  him  as  tn  the  interim  the  slave  of  the  legatee. 
Ulpian  (in  D.)  agrees  with  the  former  (D.  xl  7  fr  39  pr). 


ii.     Effect  and  requirements  of  valid  maDumisaiou. 

1.  A  slave  manumitted  became^  as  a  rule  the  freedman  of 
the  manumitter.  If  manumitt«d  by  will,  he  waa  called  otcimts 
libertus,  freedman  of  Orcus  (who  was  taken  as  represGnting  the 
deail),  and  the  rights  of  patron  were  exercised  by  deceaseds 
children  or  such  a.^  he  assigned  them  to  (see  Ch,  ix).  If  the 
manumission  was  completely  regtdar,  the  freedman  became  at 
once  a  Roman  citizen  ;  an  informal  maunmiysion  (if  valid)  made 
the  slave  only  a  Latin. 

2.  For  valid  manumission  the  manumitter  must  have  full 
ownership  and  full  power  of  disposal.  If  the  slave  in  his  only 
in  bohi^  (see  Book  IV  chap,  iii  c  5)^  he  becomes  a  Latin ;  if  only 
ear  jure  Quirit-ium,  the  manumission  would  have  no  effect  on  the 
slave's  position,  but  would  probabty  destroy  his  own  right,  and 
the  equitable  owuer  would  become  by  accretion  full  owner  (cf. 
Vangerow  Lat.  Jun,  p.  44).  A  partial  owner  by  manumitting 
forfeits  his  share,  which  then  accrues  to  hta  partner,  if  the 
manumission  was  by  will*  or  rod;  if  it  was  informal,  most 
lawyers  held  that  it  had  no  effect.  If  the  usufruct  is  out  in 
another,  the  bare  owner  by  formal  manumissioD  destroys  his 
own  right;  and  the  slave  becomes  ownerless,  but  still  subject, 
to  the  right  of  the  usufructuary  (Ulp.  i  16,  i8j  19;  Paul  iv.  12 
|i;  Dosith. 9 — 11),  A  husband  if  solvent  can,  while  the 
marriage  subsists,  free  a  dowry-slave  and  become  his  patron 

'  la  caaea  of  trust,  rsacriptA  of  BeverUH  find  C^miuillA  diocided  that  the 
other  tKirtrtier  Hhoiild  be  comiwlled  to  sell  hi-s  share  to  a  partner  wiwhing 
to  emanoipalc  a  slave.     Some  lawyera  held  this  eAi'lior  (Cod.  vii  7  &  i 
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(D.  xxxviii  1 6  fr  J  §  3  ;  xl  i  fr  2 1 ).  If  a  slave  is  bequeathed  and 
tbe  heir  manumits  him,  he  becomes  free  only  if  the  legatee 
renounce;  or,  where  the  bequest  was  conditional,  only  it  the 
condition  fail  (Vat.  84;  D.  xli  t  fr  1 1 ).  The  vendor  or  promisor 
of  a  slave  can  free  him,  as  until  delivery  be  remains  owner, 
though  liable  on  his  contract  [ib.  fr  iS).  A  woman  unless  she 
has  the  jns  inum  Ubett/rHvi  (^ee  Biiok  n  chap,  x  jj),  and  wards 
require  their  guardian's  authority  for  manumi^ion  besides  the 
approval  retjiiired  by  the  Aelian  Scntian  law(Ulp.  117;  D.xxviS 
^T'  9  §  0'  Deaf  and  dumb  persons  could  free  a  slave  informally 
only ;  they  could  however  attach  to  the  sale  of  a  alave  a  con- 
dition for  hia  being  freed  (Paul  iv  12  §  2).  A  son  in  his  father's 
power  could  not  free  a  slave  belonging  to  his  j^ecidium,  uiilesa 
by  order  of  his  father,  in  which  case  the  slave  became  the 
&ther'ti  freedman  (D.  xxxvii  14  fr  13). 

3,  A  letter  of  M.  Aureliua  and  his  brother  authorised  or 
regulated  the  purchase  by  slaves  of  their  freedom.  An  arrange- 
mem  would  be  made  by  a  slave  with  some  third  party  to 
purchase  him  from  bis  master,  with  money  supplied  by  the 
slave,  and  then  manumit  him.  It  did  nut  matter  whence  the 
money  came,  whether  from  the  slave's  pecnUum^  (belonging  in 
law  to  the  vendor)  or  not:  it  might  be  from  some  chance  gain, 
or  from  the  kindness  of  a  friend  giving  it  or  advancing  it 
or  guarantying  it,  or  even  money  of  the  purchaser's  own,  pro- 
vided it  waa  merely  an  advance,  and  the  purchaser  bought  by 
an  arrangement  made  with  the  alave  and  not  on  his  own 
account.  Neither  the  age  of  the  vendor  nor  that  uf  the  pur- 
chaser was  rej^rded :  an  ivipuf>es  could  act  as  purchaser,  for 
he  was  not,  in  freeing  the  slave,  alienating  anything  really  his 
own.  A  slave  fio  self- purchased  was  said  suis  nummiff  emi, 
although,  as  Ulpian  says,  he  could  have  no  money  legally  his 
own;  the  whole  purcha&e  was  tictitioua  (imtiginat-ia)  and 
winked   at   by   the  law.    If   the   nominal   purchaser  did   not 


'  ApplicfttMin  of  tuonej  from  the  ptvuUvm  to  ymrchaae  a  HlavrsV  freedom 
waa  no  doubt  often  msde  befure  this  ttonstitution  of  Hadrian,  (.'f.  Sen. 
£p.  So  §4  Peruhuvt.  guum^  quod  comparaveriint  ventre  fraiidaio,  pro  tapift 
Aumerani.  A  aUve  might  make  ngreementa  for  Ihia  ]nirp<)fie  with  his 
bukater,  cf.  D.  xrxiii  3  fr  8  §  5. 
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manumit  him  after  receiving  payment  in  full,  the  filave  could 
himself  ciynsistere  cum  dwnino^  i.e.  hiniselT  bring  his  pliiibt 
ftgainst  his  master  into  the  court  of  the  city  praefect  or,  in 
the  provinces,  of  the  Governor^  If  he  failed  to  prove  his  case, 
he  was  liable  to  be  sent  to  the  mines,  unless  his  master 
preferred,  to  have  him  given  back  to  hira,  but  no  severer 
punishment  was  allowed.  If  he  proved  his  case,  the  pur- 
chaser waa  compelled  to  set  him  free,  his  freedom  dating  from 
the  purchase;  for  M.  Aurelius'  constitution  directed  not  that 
he  should  be  protiouneed  free,  but  that  his  liberty  should  be 
restored  to  hini  (D.  xl  i  fr  4^  5  ;  v  I  fr  6'^\ 

4.  The  lea:  Aelia  Sentia  A.D.  4  (cf.  Dion  Cass.  Iv  13)  enacted 
various  provisionB  in  restraint  of  inconsiderate  manumission' : 

(a)  No  filave  leaa  than  30  years"  old  should  become  a 
Roman  citizen  unless  manumitted  by  rod  fur  lawful  cause 
shewn  and  approved.  l*awful  cause  usually  waa  near  relation- 
ehip  or  association,  e.g.  if  a  person  manumitted  his  (natural) 
son  or  daughter  or  brother  or  sister  or  father  or  mother  or 
a  foster  brother  or  teacher  (educator,  paedagogiis)   or  school 


I  Papinian  held  thrtt  though  a  luandate  given  by  a  &]ave  to  a  third 
pewon  to  buy  and  free  him  wiw  m  iteelf  null,  yet  it  might  be  regarded  as 
creating  for  hi^  tnajitor  an  a(;tion  against  the  purcha^Kir  to  compel  his 
aijinuiuiH8ioii  (D.  xv^ii  I  fr  54). 

"  Cf.  Suot.  Aug.  40  AvffUitiui  terws  n&n  coixteattu  tmdtit  dijtcultatihas  a 
libcrtfite  el  mtdto  pluribnt  a  Ui^rtate  Jutta  remoiywe^  cur/i  avt  de  nuniero  et 
de  ciniditiims  ac  differentia  eoriim  ^ui  mftnuvntterentur  cUriose  cavisn^t,  hoc 
quoque  adjecil  ne  vinctitt  umquam  tortfu^  quis  ullo  libertati*  (fftiere  cinr'tateTn 
odipiKereiur. 

3  A  peraon  ia  not  under  20  (or  30)  yeara  of  age  on  completion  (at 
midnight)  of  the  aCftth  day  of  the  20th  (or  30tb)  year  from  hi»  birth. 
The  lani  day  is  treated  as  indiviuible.  A  person  bom  any  hour  on  1  Jan. 
A.n.  4  woEji  not  under  20  ycjiru  of  age  a  luoment  after  the  midnight  which, 
eompletes  the  31  Dec.  a.d.  24;  hut  not  over  20  until  after  midnight  of 
1  Jan.  A.D,  25  (D.  xl  I  fr  j).  This  mtnle  uf  reckoning  appUea  also  to 
uaucaplou  (D.  ili  3  fr  6,  7),  to  age  for  will  capacity  (D.  aiviii  i  fr  5),  and 
to  tbe  age  of  a  child  {anuK^dif-t)  reqwred  for  obtainjug  citizenship  under 
the  Ux  A  elia  Sentia  (D.  L  1 6  f r  1 34).  Saviguy  suggests  that  it  wotdd  apply 
generally  whore  a  right  has  to  be  acquired  j  but  that  a  right  (e.ff.  of 
bringiug  »uit}  in  not  loHt  until  the  365tL  day  lias  been  completed  (D.  xliv  7 
fr6j  Sij/Mt.  iv  I  iSS).     But  aeo  Wiudscbcid  Pand.  S  103. 
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attendant  (cajManW)  or  nurae  or  (eapecinlly  in  the  case  of 
women  naanumittent)  a  tLUi^liag;  or  one  inteudled  to  be  his 
procurator  (provided  be  was  at  least  18  years  old),  or  a  female 
slave  intended  to  be  the  manumitter's  wife,  provided  in 
accordance  with  a  decree  of  the  senate  that  he  made  oath  to 
marry  her  within  six  months.  Further  the  manumitter  must 
have  more  slaves  thau  the  one  manumitted.  Other  lawful 
catiscs  are  that  the  manumltter  has  becu  appointed  heir  on 
condition  of  his  manumitting  a  slave,  or  has  received  a  gift 
or  price  expressly  for  the  manuniissioQ,  or  that  he  is  fulfilling 
the  trust  for  which  the  slave  has  been  given  him ;  or  that  the 
slave  has  aided  him  in  battle  or  against  robbers  or  plots  or  in 
sickness.  The  cause,  whatever  it  be,  must  be  approved"^  by  a 
^>eci&l  bench,  composed  in  Rome  of  five  senators  and  five 
Roman  knights  of  full  age  ijmbereii);  in  the  provinces  of 
twenty  ^coverers,  all  Roman  citizeos.  The  time  for  this  pro- 
cedure was  in  Rome  on  certain  fixed  days ;  in  the  provinces 
on  the  last  day  of  the  assize.  In  default  uf  such  approval^ 
a  slave  manumitted  bj  rod  remained  a  slave  (of  Caesar,  accord- 
ing to  Ulpian's  text),  manumitted  by  will,  became  a  Latin. 
And  even  for  informal  manumbisioD  so  as  to  make  him  a  Latin, 
the  copsent  of  the  bench  wag  rfc|uiTed  by  a  master  under 
20  years  of  age'.  Such  n  master  could  not  stiptdate  that  his 
debtor  should  manumit  a  slave  ;  nor  by  will  could  he  manumit 
any,  although  it  pubes  he  could  make  a  will,  appoint  an  heir, 
and  leave  legacies.  An  attempted  manumission  by  will  made 
the  slave  only  a  Latin  (Gai.i  iS — 20,  38^41  ;  Ulp.  i  12 — 13a; 
D.  xlv  I  fr66;  xl  2  fr  11  —  16,  30).  A  master  under  the  age 
of  puberty  requires  his  guardian's  authority  as  well  aa  the 
approval  of  the  bench,  and  the  slave  does  not  cany  away  bis 
pec^lium  iilt.  fir  24). 

The  only  exception  to  the  requii-emeut  of  30  yeare  of  age 
for  the  slave  was  where  be  was  appointed  heir  and  free  by  a 

*  See  note  3,  p.  30.  A  Uko  ntW  ta  laid  down  in  tbo  charter  of  S^pensa 
cap.  28.  A  liiiryber  under  20  yearn  i»f  age  freea  Ma  alave  (who  becomoa 
A  Latin^  Saljicuafl  being  a  Ljitni  cukmy)  before  tho  davvin,  but  haa  to  get 
ajiprov^  of  hifl  action  by  the  same  luimher  of  towu  caunciUora  {dteuriofuui) 
OB  ia  teqtuKd  for  matdug  a  borough-decree. 
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master  who  was  insolvent  and  could  have  no  other  heir  under 
the  will.  If  the  master  also  Appointed  a  substitute,  the  sub- 
stitute was  preferred  (GaL  i  2  l ;  D.  xxviti  5  fr  58). 

{b)  Another  provision  of  the  law  refused  freedom  to  all 
slaves  ninnumittud  with  intent  to  defraud  creditors  or  patron 
(Qai.  147;  Ulp-  i  15).  There  was  a  breach  of  the  law  if 
the  manuTuitter  was  not  solvent  at  the  time  (both  of  death 
and  heir'fl  entry)  or  would  cease  to  be  solvent  if  the  freedoms 
took  effect.  Fraudulent  purpose  was  reqtiired  as  well  as 
insufficient  means,  otherwise  the  freedoms  are  not  revoked 
(Cod.  vii  !  I  fr  I ;  D.  xl  9  fr  10;  cf  Just  i  6  §  3).  If  several  were 
manumitted  and  testator's  means  allowed  of  some  becoming 
free,  those  firet  named  had  the  preference,  unless  they  were  too 
valuable,  in  which  case  later  ones  got  the  benefit  (D.  xl  9  fr  18, 
24).  Thi^  part  of  the  law  waa  extended  by  a  senate's  decree  on 
Hadrian's  authority  to  the  witis  of  foreigners  (Gai.  i  47) ;  and  to 
trusts  for  inheritance  and  freedoms  (D.  xxviii  5  fr  84  §  i ).  Entry 
on  the  inheritance  by  a  wealthy  heir  did  not  mead  the  original 
fault;  nor  was  it  mended,  if  the  slave  himself  (though  not  from 
his  pecuUtwi)  or  another  for  bim  pays  his  value  (D.  xl  9  fr  5  pr, 
18,91).  ^  slave  in  (particular)  pledge  could  not  be  freed 
unless  the  owner  were  solvent  or  the  debt  were  paid  {ih.  fr  29^ 
cf.  Cod.  vii  8  fr  l — 5).  A  akve  freed  was  in  the  position  of  a 
statuliher.  till  the  creditor  or  creditors  decided  on  enforcing 
their  rhjhts  (D.  xl  7  fr  i). 

(c)  Further  the  law  provided  that  slaves  who  had  sufifered 
disgrace  by  being  put  in  chains  by  their  masters  or  had  been 
branded,  or  put  to  the  question  by  torture  for  some  harmful  act 
(06  noxam)  nud  been  convicted  thereof,  or  had  been  given  over 
to  fight  as  gladiators  or  with  wild  beasts,  or  had  been  sent  into 
a  gladiatorial  school  or  into  prison,  and  afterwards  manumitted 
formally  or  informally  by  the  same  master  or  another,  whether 
under  or  over  30  years,  should  not  become  Roman  citizens  or 
even  Latins  but  be  classed  with  pereffrini  deditidi.  They 
could  not  take  under  a  will  and,  according  to  the  better  opinion, 
could  not  make  a  will,  though  this  was  not  clearly  expressed  in 
the  statute.  Their  estate  passed  on  death  bo  their  patrons, 
according  as  they  would  have  been  Koman  citizens  or  Latins 
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rbot  for  their  fault.  Thej  were  not  allowed  tc>  reside  in,  or  within 
a  hundred  miles  of.  Home:  if  they  did,  they  and  their  estates  were 
to  be  i>old,  on  thi?  ternia  of  their  not  ao  residing  and  not  bemg 
manumitted.  If  manumitted,  they  became  slaves  of  the  Roman 
people.  And  no  statute  or  senate's  decree  or  imperial  conati- 
tution  opened  for  these  dediticii  any  way  to  citizenship.  Ulpian 
accounts  for  their  not  being  able  to  make  a  will  by  the  con- 
sideration that  being  foreigners  they  could  not  tnake  a  will  as 
Romans,  and  yet  were  not  of  any  particular  foreij^n  community 
po  as  to  make  a  will  according  to  the  laws  of  that  state.  (Gai. 
i  13^ — IS;  25 — 27;  iii  74 — 76;  UIp.  i  ir;  xx  14.) 

Such  a  bar  to  full  freedom  was  so  serious,  that  it  was 
allowed  only  where  the  chaining  was  the  intelligent  act  of  an 
absolute  owner.  If  it  was  done  by  a  part  owner  or  by  a  mad- 
man or  by  one  under  the  age  of  puberty  or  by  an  heir  charged 
with  a  trust  for  manumission,  it  did  not  prejudice  the  slave's 
claim:^  to  lawful  freedom  {JuJita  libertasy  Nor  of  course,  if  when 
tortured  be  confessed  to  no  fault.  Nor  if  he  be  in  pledge,  can 
either  creditor  or  debtor  chain  him  without  the  other's  consent. 
Ou  the  other  hand  it  is  not  ueceasary  that  the  master  shouKl 
act  personally:  if  he  order  the  chaining  or  approve  the  act  of 
hia  proeuns-tor  or  other  agent  in  go  puuishing  the  slave,  it  ia 
enough,  though  the  liberty  is  not  prejudiced,  if  he  was  -ivilling 
to  condone  the  conduct  before  he  heard  of  his  being  put  in 
chains.  Imprisonment  did  not  convey  the  same  disgrace  as 
chains  (Paul  iv  12^  2 — 8;  D.  l  16  fr  216). 

On  similar  grounds  of  policy,  slaves  were  debarred  fi-om 
freedom  by  the  praefect  or  governor  on  account  of  some  crimi- 
nal offence;  and  a  constitution  of  Hadrian  refused  freedom  to 
one  manumitted  in  order  to  avoid  a  criminal  charge.  By  the 
Fabian  law  a  slave  punished  by  his  master  for  kidnapping 
could  not  he  set  free  for  ten  years  from  the  time  of  his  roaster's 
death4  Nor  could  a  slave  be  freed  who  had  been  sold  with  the 
condition  not  to  be  freed,  or  had  been  forbidden  freedom  by  his 
master's  will  (D.  xl  1  fr8  §  3,  g,  12), 

5.  The  lex  Fufia  Caninia  passed  in  the  reign  of  Augustus 
{Suet.  Awj.  40)  put  a  limit  to  the  number  of  slaves  who  might 
be  freed  by  will.     The  limit  was  in  proportion  to  the  number 
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of  slaves  owned  by  testator.  Anyone  might  free  one  or  two; 
above  two  he  might  free  one  half  of  his  slaves  not  exceeding 
five ;  above  five,  one  third,  of  his  slaves  not  exceeding  ten  ; 
above  ten  he  was  limited  to  freeing  one  fourth  not  exceedioff 
tweuty-Hve;  above  twenty-five,  one-fifth;  nor  in  any  case  might 
he  free  inoi-e  than  one  hundred.  If  the  number  allowed  was 
exceeded,  all  manumisaions  in  excess  were  void;  whenever  there 
was  DO  ascertainable  order  for  manumission,  all  were  void(QaL 
142 — 46;  U]p.i24,25;  Panlivi4§4),  The  like  rules  applied, 
if  a  maatei'  being  sick  tried  to  evade  the  law  by  not  making 
any  will,  but  at  the  point  of  death  writing  to  free  slaves  in 
excess  of  the  number  allowed  (Gai.  EpiLi.  3);  or  if"  he  be- 
queathed a  slave  with  a  reijuest  to  the  legatee  to  free  him  in 
like  excess  (D.  xxxv  i  fr  37).  Manuoiisaioaa  by  codicils,  when- 
ever made,  ranked  after  those  contaitied  in  the  will  itself. 
Slaves  who  had  run  away  were  counted  in  the  fidl  number  of 
testator's  slaves  for  the  purpose  of  calculating  the  limit.  The 
Uw  required  that  slaves,  who  were  to  be  freed,  should  be  named 
{lihertates  mxminatim  dentur\  i.e.  identified  by  name  or  trade, 
etc.  (PauHv  14;  Ulp.  125;  D.  xl4fr24).  This  law  did  not  in 
any  way  interfere  with  manumissions  intei'  vivos  whether  formal 
or  informal,  ho  that,  if  there  were  no  other  obstruction,  a  man 
might,  whilfjt   alive   and  well,  free   all  bis  slaves  (Gai.  i  44 ; 

C.  The  lesE  Julia  de  advUeriif  provided  that  no  woraaw 
ahould  free  or  alienate  any  of  her  slaves  within  sixty  days  from 
her  divorce  (unless  the  divorce  was  friendly)  or  repudiation,  the 
object  being  to  prevent  slaves  from  being  withdrawn  from 
examination  which  might  prove  her  adultery.  Her  father  and 
mother  were  also  forbidden  to  manumit  any  slaves  belonging 
to  them  but  assigned  foi'  their  daughter's  service.  The  lawyers 
extended  the  applieafcion  of  the  statute  ao  as  to  invalidate 
manumissions  made  after  sijity  days,  where  the  inquiry  was 
not  finished  and  the  slaves  were  supposed  to  be  cognisant  of  or 
concemedl  in  the  offence;  and  also  any  manumissions  or  aliena- 
tions made  before  divorce  but  cJeai'ly  nhowu  to  have  been  made 
in  contemplation  of  it.  A  slave  actually  manumitted  before  the 
sixty  days  is  in  the  position  of  a  statvliber  (D,  xl  9  fr  12 — 14). 
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D.     Fbeedom  (anj>  citizenship)  by  statute  without 

MANtTMlSSlON. 

(1)  One  who  exposed  the  murder  of  his  master  received 
freedom  as  a  reward  and  became  orcintis  libertia,  unless  the 
praetor  id  conferring  (reedotn  assigned  him  to  some  one  aa 
patron  (D.  xxxviii  i6  frj  §4:  xl  8  frs). 

(2)  One  who  was  gold  (or  given.  Cod, iv  57  fr  1)  on  condi- 
tion of  being  manumitted  within  a  cert;ain  time  or  during  the 
]ife  of  the  purchafier,  and  was  not  duly  manumitted  becatno,  hy 
ft  constitution  of  M.  Aurelius.  free  at  the  expiration  of  the  time 
or  at  the  death  of  the  purchaser,  as  the  cAfie  might  be,  unless  the 
vendor,  being  alive  when  the  manumission  should  take  place,  no 
longer  desired  effect  to  be  given  to  the  condition  (ib.  fr  I,  J,  4). 
Such  a  slave  became  freedman  of  the  purchaser,  who  how- 
ever had  no  right  to  impose  services  (D.  xxxvii  14  fi*  8  §  l  ; 
xxxviii  I  fr  13  pr;  tit.  [6  fr3  §3).  So  also  when  a  master 
n^ceived  money  to  free  a  slave  of  hia  own  and  did  not  do  so 

^(D.3di2fr38  5r> 

^H  (3)  One  to  whom  freedom  was  due  under  a  trust,  but 
^f  those  charged  with  the  trust,  though  summoned  by  the  praetor 
P  did  not  appear,  was  pronounced  by  the  praetor  to  be  as  if  freed 
directly  {SCI  Rubrianum  A.D,  103).  The  like  enactment  was 
made  by  the  SC.  Dnsumianum,  where  the  parties  charged  were 
lawfully  absent  (D.  xl  5  fr  36  §7 ;  36  pr.  See  also  SC,  Juncianum 
A.D,  127,  ii.  fr28§4,  and  Book  III  chap.  ix). 

(4)  A  rescript  of  M.  Aureliua  (quoted  in  Just,  iii  11  > 
facilitated  the  freedlom  of  slavea,  whenever,  a  testator  having 
given  freedoms  either  directly  or  by  way  of  trust,  no  heir 
whether  under  the  will  or  ab  intestatt^  was  willing  to  enter  on 
account  of  the  debts,  and  the  estate  was  thus  in  danger  of 
being  sold  and  the  freedoms  being  defeated.  M.  Aureliua 
directed  that  if  any  one  of  the  slaves  thus  in  danger  of  losing 
his  freedom  should  undertake  to  give  security  for  the  discharge 
of  the  debts  in  full  with  interest,  the  estate  should  be  assigned 
(bona  addicentur)  to  him,  and  the  other  slaves  as  well  as  him- 
self should  become  free  at  once,  or,  if  the  will  postponed  the 
freedom  of  the  others,  then  they  ahould  become  free  according 
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as  the  will  prescribed.  Those  who  were  to  be  freed  under  trust 
became  his  freedmeu ;  those  to  whom  freedom  was  ^ven 
directly  would  be  orcini  Uberti^  unless  in  his  application  to  the 
pi-aetor  he  made  the  coaditioo  that  they  should  become  his 
freedraen  and  they  consented  thereto.  The  benefit  of  fchia 
constitution  wiis  extended  also  to  cases  of  intestacy  where  trust 
freedoms  were  given  by  codicils,  and  to  cases  where  the  slaves 
to  be  freed  were  not  the  testator's.  According  to  a  rescript  of 
Gordian  (Cod.  vii  2  fr6  and  recital  in  fri5)  not  only  one  of  the 
slaves  but  an  outiiiider  was  perniitted  to  make  an  applie&tion 
under  this  rescript;  a  slave  in  pledge  was  not.  The  assignee 
of  the  estate  was  put  in  the  same  position  f^  a  honorwrn, 
poassssor,  and  would  have  right  to  the  tombs  (jura  sepvlcromm). 
If  the  estate  should  be  assigned  to  more  than  one  slave,  they 
vnU  hold  in  common  and  be  patrons  in  commou,  with  a  right 
to  the  auit^7n.  ercisc.  (D.  xl  5  frz — 4;  God,  vi  zy  fr  i). 


CHAPTER  III. 

ORADDAL  ACQUISITION  OF  CITIZENSHIP. 

A.  Jn  the  ways  described  Roman  citizenship  waa  obtained 
at  once ;  but  there  were  Dot  a  few  cases  in  which  a  slave  became 
a  citizen,  only  after  passing  through  an  intermediate  condition 
in  which  he  was  assimilated  to  a  Latin  colonist.  Informal 
manumission^  i.e.  maDumission  by  a  living  owner  without  ob- 
servance of  the  ceremony  of  the  rod  was  apparently  common 
enough,  partly  perhaps  from  the  difficulty,  especially  in  the 
provinces,  of  finding  a  competent  magistrate  ready  and  present 
to  sanction  the  act'.     If  a  master  simply  by  word  of  mouth  in 

^  Cf.  Tac.  An.  111127  Qtiin  ^  nianttmittendi  duos  tpecict  iiutitutae  at 
rtiinqueretHr  pa^niienHae  aut  noeo  benejino  locitt..  Qii^a  cindtcta  patronus 
non  lihfrraverit,  vfiut  vi'hcIo  seroitalU  aitineri.  Dispiceret  qmaqiie  merifa, 
tarti^qfte  eoncederet  qucd  datum  ncn.  atnitteraur. 

"  Pliny  writing  to  his  wife's  grutidfather,  a  man  oi  advanced  age,  tells 
him  that  a  ^end  CfteleBtinut]  Tiro  is  pacing  through  Tidnum  (now 
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ordinary  intereourse  ( inter  amicos)  declared  a  alave  bo  be  hence* 
forth  free,  or  addressed  a  letter  to  hirn  with  the  like  declaration, 
there  was  no  legal  change  in  the  slave'.*  condition,  but  practical 
recognitioQ  was  given  to  the  masterH  declared  will.  The  slave 
remained  a  slave  in  the  eje  of  the  law,  his  acquisitions,  buw- 
ever  made,  vested  in  his  master  eractly  as  a  slave's  peculium, 
&nd  remained  his  masters  on  the  qua^i-sl&ve's  death  :  he  could 
sue  and  he  sued  only  throitgh  him.  But  the  praetor  protected 
him  agatast  otherwi^  being  treated  ag  a  slave  (e.ff,  per  vim 
dud,  gervire.  etc.).  He  was  described  as  being  or  abiding  in 
freedom  (ease,  jnorari  in  Ubertate)  by  his  meter's  will  and  being 
released  from  actual  servitude.  The  act  of  the  m^\ster  must  be 
entirely  voluntary  r  it  is  vitiated  by  any  compulsion  whether 
by  individuals  or  by  popular  acclamation  (Gai,  ill  56  ;  Dosith,  4, 
5,  7,  cf.  D.  Jtl  9  fr  1 7  pr ;  xli  2  fr  38  pr). 

The  like  condition  of  imperfect  freedom  was  the  result  of 
other  acta  showing  the  owner's  intention^  Slaves  who  by  the 
deceased's  or  his  heir's  direcEiou  preceded  his  fuueml  wearing  a 
cap  (pileati)  or  even  standmg  on  the  litter  and  fanning  the 
corpse;  slave  women  given  by  their  owners  in  marriage  and 
furnished  with  a  deed  of  dowry ;  slaves  whose  masters  handed 
over  to  them  or  destroyed  the  documents  shewing  them  to 
be  slaves;  or  who  were  addressed  in  the  court  proceedings 
{apud  acta)  by  their  masters  with  the  name  of  sons,  took  the  same 
position.  So  also  women  who  had  been  proatituted  IQ  violation 
of  the  cooditioDS  of  sale,  slaves  who  had  been  abandoned  on 
account  of  grave  sickne*«  (by  edict  of  Claudius),  or  had  been 
freed  by  will  or  rod  but  expressly  declared  only  to  be  Latins ; 
or  been  freed  by  a  master  under  the  age  of  twenty  (above  p.  31), 
or  by  one  who  hiu^l  not  ownership  ex  jure  Quiritium;  and  even 
a  etatidiber  munumitted  by  an  outsider  before  the  condition  of 

Pavia)  u>  tlie  pruvinco  of  Baetica  as  jiroconKul,  and  addt*  confido  fadh  me 
impetraiiLrum  tU  &r  itinere  d^fiectat  ad  te,  m  votes  vindtcta  Uberare,  quos 
proxiiti*  infer  amicffs  mamtmUitti  {Ep.  \\\  i6).  In  Ep.  32  (uf.  alao  23)  ho 
vajFH  fiuod  BcribU,  oblala  occatmne  pmctmg'olks  pluriinot  TTWnKfflMKU,  uniee 
laetar.  A  proconsul  had  juriadtction  for  tliin  puqwM  immediately  after 
leaving;  Borne.  For  an  al]m>iii>ii  to  the  long  journey  aometime»  tiecesaarj  to 
obbun  fuU  mADUuiiaaiou  tieo  D.  xii  4  fr  $  ^  4. 
I  C£  QuiiitU.  Ihc;  340,  342, 
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freedoid  occurred.  There  were,  according  to  Juatinian's  some- 
what boastfiil  rhetoric,  innumerable  other  cases  (Cod.  vii  6^  cf.  vi 
4fr4§2). 

Such  half-era ancipatcd  slaves  obtained  through  the  lex 
Jnnia  (passed  probably  in  Aug^ustus'  reign'  before  the  lex  Aidta 
Sentia)  legal  staty^ ;  they  were  made  freemen  with  the  rights  of 
Latin  colonistB,  but  with  an  iinportaQt  modification.  They  had 
no  power  of  making  a  will,  nor  except  by  way  of  tnist  could 
they  take  either  inheritance  or  legacy  under  a  will,  or  be 
appointed  guardians  by  a  will,  but  they  were  competent  to  take 
part  aa  witnesses,  balance -holder,  or  purchaser  of  the  family  for 
another's  will.  Such  freedmen  were  often  called  to  distinguish 
them  from  the  older  Latins,  Laitni  Juniani  (Gai.  122:  Doaith.  6; 
Ulp.  i  10,  li  i6^  XX  8,  xKii  3,  8).  For  some  modification  of  the 
rights  of  patnms  to  their  estate  by  the  SO.  Largiamtm  and  for 
succesaion  to  Latins  generally,  see  Book  III  chap,  vi  D. 

ManumissioD  by  a  foreigner  had  the  same  effect  as  informal 
manumission  by  a  Roman  before  the  lex  Jnnia ;  the  slave  did 
not  become  a  Latin,  but  was  protected  in  fi*ee-dora  hy  the  praetor 
unless  some  foreign  law  provided  otherwise  (Doaith.  12). 


B.  Several  modes  were  provided  for  Latins  and  foreigners 
to  become  full  Roman  citizens  {ex  jure  Quiritium).  They  were 
due  to  a  desire  of  the  legislator  to  encourage  either  marriage  or 
certain  occupations  useful  to  the  State. 

L  The  tej!  Aelia  Sentia  (Gal  i  29,  80;  le^  Junia  Ulp.  iii  j) 
dealt  with  the  case  of  slaves  manumitted  under  30  years  of  age 
without  the  justification  and  approval  required  by  that  law. 
A  senate's  decree  in  the  consulship  of  Pegasus  and  Pusio  (i,e. 
m  Veapasian'a  time)  extended  the  proi-isions  to  persons  above 
that  age  who  had  been  manumitted  and  become  (Junian) 
Latins.  Under  these  provisions  any  Latin  who  had  married  a 
Roman  or  Latin  wife,  whether  she  was  a  Latin  colonist  or  one 

I  It  used  to  1«  refcrrerf  to  ^d.  l&  on  H,ocount  of  the  titie  Junta  Norbana 
given  it  by  Just  J  5  §  3  i  MoinTueen  is  inclined  Ui  pat  it  »t  end  of  Republic 
(SlaaUr.  iii  6t6} :  DucftilUud  and  Schneider  put  it  in  b.c.  9^[Zf{if,  xviii  249 ; 
cf  sJao  vols.  XX  and  ixi).  Qirard  {Dr.  H.  \k.  120)  putfi  it  between  a.[t.c. 
710  &nd  7S7. 
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of  the  same  position  as  her  husband,  and  had  a  child  by  her  at 
■  a  year  old  {anniculus)  could  apply  to  the  Praetor  (or 
acial  Governor),  with  a  declaration  tiiuck'  by  him  in  the 
presence  of  seven  Roman  citizens  of  full  age  that  ho  had 
married  her  in  order  bo  acnuire  children  {liberorum  quaeren- 
dorum  caM^a\  and  if  the  praetor,  before  whom  the  case  ha*! 
been  proved  (cau*t  prubnia),  pronounced  the  fact  to  be  so, 
he,  hia  wife  and  the  child  (if  not  already  Roman  citizena,  see 
chap,  ii  a)  all  became  Roman  citizens  and  the  child  was  nnder 
hib  father's  power.  If  tfie  hiiabiUid  died  before  he  had  proved 
his  cA9e,  the  widow  was  allowed  to  do  so  (Qai.  i  29 — ^32 ;  Ulp. 
iii3;  D.  l  16  fr  134). 

2.  A  senate's  decree  (perhaps  that  in  the  couaiilahip  of 
Pega&Ufi  and  Pusio)  extended  this  privilege  and  procedure  to 
the  case  of  Latins  and  foreigners  with  whom  there  was  no 
conuhium^  married  under  a  mistake  of  their  legal  statm  and 
having  a  child  of  any  age  (Gai,  167,73  mutilatetl).  The  cases 
mentioned  are : 

(a)  a  Roman  man  married  to  a  Latin,  foreign  or  dedtticioua 
woman  believmg  her  tt>  be  Roman  (Gai.  i  6^)\ 

(b)  a  Roman  woman  married  to  a  foreign  ordediticioue  man 
Jieving  him  to  be  Roman  or  Latin  (ih.  68) ; 

(c)  a  Latin  man  married  to  a  foreign  woman  believiog  her 
to  be  Roman  or  Latin  (ii,  69) ; 

(d)  a  Latin  woman  married  to  a  foreign  man  believing 
him  to  be  Latin  {tb.  69); 

(e)  a  Roman  man  married  to  a  Latin  woman  believing 
himaelf  to  be  Latin ;  or  married  to  a  foreign  woman  believing 
himself  to  be  foreign  (ih.  71); 

(/)  a  foreign  man  married  to  a  Roman  woman  believing 
her  to  be  foreign.  Thia  last  cane  wae  inferred  from  an  espres- 
sion  in  a  rescript  of  Antoninus  Pius  (ib.  74,75). 

Bat  a  dediticious  person  did  not  become  a  Roman  citizen 
even  by  this  application,  though  his  wife  or  her  husband  (as  the 
case  might  be)  and  the  child  did,  but  the  child  did  nob  come 
under  his  father's  power. 

3.  Latins  of  more  than  SO  yeara  of  age  became  Roman 
citizens  by  the  master's  repeating  iiteratiQtw}  the  maaumissiou 
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either  by  rod,  ccubus  or  *ill,  provided  the  master  was  owner 
ex  jure  Qiiiritium^  whether  he  had  the  slave  in  bonis  alao  or 
not.  But  if  he  was  hare  Quiritarj"  owner,  he  had  no  right  to 
the  inheritaoce  of  bis  freedman:  that  passed  hy  grant  of 
possession  to  the  equitable  owner  (Gai.  i  35  ;  Ulp.  lii  4).  This 
was  pn^bably  eoacted  by  the  les;  Juimi,  The  SC.  Pegasia?>um 
gave  him  the  right  of  obtaining  on  appHcatioD  citizenship  for 
his  children  (Ulp.  i  i). 

4.  A  seuate'a  decree  gave  Roman  citizenship  to  Latin 
women  who  had  three  children  by  irregular  intercourse.  (So 
Ulp.  iii  I,  but  text  doubtfuf.) 

5.  Certain  occupations  gave  Latins  the  jw^  Quintiiun,  viz., 
(a)     by  the  le^:  Visetlta  (probably  A.D.  24,  Momnisen  Staatsr. 

iii  424)  military  service  in  the  fire-brigade  {inter  vigites)  at 
Rotue  for  eix  yeaiu  A  senate's  decree  h  said  to  have  reduced 
the  period  to  three  yeara  (Gai.  i  32  6  ;  Ulp.  iii  5) ; 

(6)  by  an  edict  of  ClaudiusS  building  a  seagoing  vessel 
capable  »f  carrying  not  less  than  ten  thousand  bushels  (modii) 
of  corn  and  carrying  corn  in  her  or  in  a  substitute  to  Rome  for 
six  years  (Gai.  i  33  ;  Ulp.  iii  6); 

(c)  by  a  eouHtitution  of  Nero  (probably),  having  a  property 
of  200000  sesterces  or  more,  and  spending  not  leas  than  half 
on  the  erection  of  a  houae  in  Ftome  (Gai,  i  33;  Ulp.  iii  l)  ^ 

(d)  by  a  constitutioo  of  Trajan,  carrying  on  a  bakery  in 
Rome,  for  not  less  than  100  bushels  {Tnodios)  of  com  daily 
(Gai.i  34;  Ulp.  iii  i). 

6.  Grant  of  citiitenship  from  the  Emperor  was  sometimes 
obtained".  Trajan  laid  down  that  if  a  Latiu  obtained  this  with- 
out the  knowledge  or  consent  of  his  patron,  he  was  a  citizen  in 
other  respects  and  his  children  were  citizens  also,  but  his  patron 
could  claim  his  estate  on  death.     If  he  made  a  will,  he  must 

'  Gf.  Suot.  Claud,  [8,  tQ  Nave»  ToeraUurae  aiuM  fidiricaiUifrux  ma^nn 
eoitiTnoda  cojUfiiiuii  pro  condiliim^  L-uJtinque ;  cii'i  vacationei/i  legi»  Papi'tte 
Ptfppaeae,  Laiiiioju*  QuiritiujA,  femmis  jut  lUL  liiferommi  quae  cotwtituta 
hodi&qite  fsmantur. 

'  Cf.  Plin.  Ep.  TraJ.  6  (  =  «)  A^o  gratutt,  dotmite^  qwxieijKs  Qutritium 
tibertCn  necessan'ati  mtht  feminae  et  ciuilatem  Jtottutnam  Harpocrati  iatra- 
liptae  jneo  ntte  mora  iitJulsiati i  ib.  1 1  (  =  6);  I04  (=  lOj)  where  the 
BubjeutH  ore  a^wken  of  as  Latins. 
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appoint  hifl  patron  heir,  and  could  appoint  a  substitute  only  if 
the  patron  declined.  Hadrian  however  alluwod  him  to  gain 
full  citizenship,  if  he  proved  his  case  under  the  Aeliati  Sentian 
law  or  the  senate's  decree  (UIp,  iii  2 ;  Gai.  iii  72^  73), 


CHAPTER    IV. 


LOSS   OF   CITIZENSHri'. 


The  various  rights,  which  belonged  to  a  Roman  as  freeman, 
citizen,  and  member  of  a  family,  were  regarded  collectively  as 
forming'  his  caput  ('  head,'  '  life,'  '  pereonality  ').  and  any  losa  of 
such  rights  was  a  '  lessening,  impairing,  of  the  caput.'  The 
words  deminuiw  and  diminutio  are  both  used'.  It  is  by  Gaius 
paraNelfeii,  in  some  cases  of  obligation,  to  duath  (Gai.  iii  lOl); 
after  incurring  such  luss  the  peraon  was  differently  situated; 
and  rigiits  and  obligations  which  were  suitable  to  his  former 
position  were  iacompatible  with  his  new  one,  or  at  least 
reqnii-ed  renewal. 

The  Romans  made  three  degrees  of  such  '  head -lessen  ing ' 
or  *  head -abatement,'  accarding  as  it  was  the  loss  of  freedom,  of 
citiBenship,  of  family  membership ;  vtaadma,  viedia  or  minor, 
and  minima  capttis  deminiiiio.  The  last  wilt  be  dealt  with  in 
Book  u. 

A.  Roman  citizenship  is  lust  usually  in  consequence  of  the 
loss  of  freedom  (nKu-'ima  capitis  deinimitto)  but  sometimes 
without.     Thus  the  fallowing  citizens  become  filaves  : 

1.  Those  captured  by  the  enemy.  Capture  by  pirates  or 
brigands,  or  by  the  opposite  party  in  civil  war.  has  no  such 
etiect,  but  actual  capture  by  the  public  enemy  or  aurreuder  to 

'  Rarelj  in  Uj  writere,  e.g.  Liv^.  ixii  60  §  ig  of  Romana  captupcd  hy 
Hminihal ;  Caes.  Civ.  ii  32  §  9  of  Domitinu  surreiidor&i  to  Caesar ;  Hor.  Od. 
iii  5,  41  capiit*  minor  ot  Regulum  captive  to  CarthiigiuiaQ»,  Soe  mj  De 
iuujruc4u  p.  [65sqq. 
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them    makes  a  man,  if  brought  within    their  territory,  their 

slave ;  and  so  also  capture,  when  there  is  no  war,  by  any  people 
who  were  in  no  relation  of  friendship  or  treaty  with  the  Romanes. 
But  if  fluch  a  captive  returned  to  his  own  or  to  a  friendly 
country  with  no  intention  of  going  back  again  to  the  enemy', 
he  resumed  his  rights  and  stalvs  aa  before  captivity.  This 
reverter  was  called  the  jus  postiijninii  '  the  law  of  recroeaing 
the  threshold.'  If  he  died  in  captivity,  he  was  deemed  to 
have  died  when  captured;  if  he  returned,  he  was  deemed 
never  to  have  been  a  captive  and  slave.  One  who  deserted 
or  surrendered  himself  to  the  enemy  had  no  right  of  reverter 
(D*  xliji  15  fr  s.  16 — 18,  19  ^2,  4,  21  §  i).  See  also  Book  v 
chap.  viii. 

A  freeman  captured  by  the  enemy  and  redeemed  by  pay- 
ment nf  a  ransom  did  not  become  the  slave  of  his  ransomer,  but 
was  held  by  him  as  it  were  in  pledge  until  the  ransom  was 
repaid ;  meanwhile  his  position  was  in  suspense.  He  was 
deemed  to  be  iu  the  power  {in  potestate)  of  his  redeemer,  and 
therefore  incapable  of  being  witness  to  his  will.  Nor  cou[d  he 
be  enrolled  in  the  army.  His  redeemer  could  be  forced  by  an 
interdict  (de  libero  e^hibendo)  to  set  him  free  if  the  price  was 
tendered.  His  death  while  still  in  his  redeemer's  power  put 
an  end  to  the  pledge^  so  that  he  was  held  to  die  in  his  old 
status,  and  his  children  would  be  aai  keredes,  though  some  held 


'  M.  Regulus  c&^>Uired  by  the  enemy  (b,c.  255)  wan  hdd  not  entitled  to 
po«tli7iumvm  bocauae  he  h^d  sworn  to  return  to  Carthage  (B.C.  250) 
D.  ilii  15  fr  5  1^3.  So  aino  tho  uaptivcs  sent  by  Hannibal  after  the  battle 
of  CaDnjie  as  negotiators  to  Konie  (GelL  vi  18),  A  person  sold  intfi  skvery 
either  by  bia  futbor  or  hy  the  Romftn  people  or  fonnaUy  given  tip  by  the 
pater palrutujt  vras  not  entitled  lo  pugithnmutm. 

Tho  casQ  of  Mauciima  who  was  surrendered  to  the  Numantines  b.c.  136 
and  not  received  by  them  wiw*  much  diaouused  by  the  kwyera  Brutus  aud 
Q.  Mucius  Scaevola.  S<imo  (tiKintaiued  (so  Cicero)  that  he  did  not,  lose  his 
Roman  statits  UDlotbi  rot^ived  by  the  other  nation ;  Q.  Mucium  Aud  others 
that  the  ^urrendtir  wa^  effectual  of  iVielt.  And  this  opinion  appeara  to 
have  prevailed,  for  a  law  was  pa.s.'^ed  to  ^ive  Mancinua  citizenship  {Cic 
Caecin.  33  ^  98  ^  Oral,  i  40  ^  igt,  1S2  ;  D.  slix  ]§  fr  4  j  i,  ?  fr  18).  Cicero 
u^ofl  tha.t  the  n  on -acceptance  mode  the  aurrender  void,  as  a  gift  not 
accepted  goes  for  nothiag  (Top.  8  §  37). 
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that  they  must  repay  the  ransom.  Children  of  a  woman  so 
held  in  pledge  were  not  themselves  bound ;  and  children  bom 
in  captivity  aud  returning  with  their  father  were  held  to  be 
lawful  children  ;  if  the  father  did  not  return,  tliey  were  apurioufi 
(D. xxviii  I  fr  20  §  I ;  xxxviii  i6  fr  i  §4;  xliii  agfr  3§  3  ;  xlix  15 
fr  I S,  25  ;  16  fr  8 ;  Cod.  viii  50  fr  I  §§  l,  2  ;  etc,).  A  freeborn 
captive  woman>  purchased  from  the  enemy  and  retained  as 
a  wife  by  the  redeemer,  is  held  to  ba  conjiequently  freed  from 
the  pledge,  and  loses  no  status  by  being  (with  her  child)  manu- 
mitted by  her  redeemer  in  ignurance  of  her  being  freebom 
(xlii  15  fr2i  pr). 

2.  Those  who  not  being  enrolled  in  the  census  were  dipeeted 
by  the  censor  to  be  sold  as  slaves  (Gai.  i  160 ;  Cic.  Caecin.  34 

§99') 

3,  Those  who,  being  above  20  years  old  and  knowing  them- 
,ves  to  be  free,  allowed  thein.'ielves  to  be  sold  as  slaves  in  order 

get  the  price  {D.  i  5  fr  5  |  i ).  If  manutnitted  they  become 
libertini  (£r2[).  The  children  of  such  a  slave- woman,  born 
during  her  slavery,  were  not  allowed  to  claim  freedom  (D.  xl  13 

fr3)- 

i.     By  a  senate'^  decree  under  ClaudiuR  (but  cf.  Suet.  Vesp. 

M)  a  freebom  woman.  Roman  or  Latin,  knowing  herself  to  be 

free  and  yet  cohabiting  with  another's  slave,  notwithstanding 

notice  (d&nuntiatio)  by  the  slave's  master,  becomes  a  slave ;  but 

the  lawyers  held  that  a  format  adjudication  by  the  Governor 

(or  Praetor  at  Rome  ?)  was  required    to    make  her  his  slave. 

The  notice  might  be  given  on  the  master's  or  father's  order  by 

his  procurator  or  son  or  slave  or  by  a  ward's  guardian.     If  the 

,ve  ia  part  of  the  pecidium  of  a  son  under  power,  and  the 

inmian  persists  in  cohabitation  notwithstanding  the  son's  notice, 

she  becomes  the  father's  slave  without  any  question  bs  to  his 

consent.      If  the   slave    is  part  of  a  camp-pccTtiliUTra,  the  son 

becomes  owner  of  the  woman  himself     If  the  slave's  owner 

'  Cicenj  in  thiti  Hj»eech,  arguing  ftgaiaat  involuntary  loas  of  citiacnfihip 
mentions  another  caae;  Pcpidas  cum  sum  vendii  qui  milfHt  facta*  n&a  ett, 
(tX  Liv.  Efn't.  55  ;  Val.  M.  vi  3  |§  3,  4)  non  adimii  ei  libertaiem,  gtd  Jmlicat 
Hon  ewe  eum  lilmrujrt  yui  ttt  libtr  tit  adire  periadum  nolit.  Cf.  D.  slix  16 
fr4  §  10. 
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permits  the  cohabit&tion,  fche  woman  becomes  his  freedwoman. 
A  freedwomaa  acting  in  the  same  way  becomes  a  slave  of  the 
slave's  master,  if  hia  patron  knows  of  her  action,  if  not,  she 
becomes  her  patron's  slave  without  the  possibility  of  ever  being 
made  by  him  a  Roman  citizen.  But  cohabitation  with  a  slave 
of  her  patron  does  ucvt  affect  her  status.  A  daughter  under 
power,  so  acting  without  the  knowledge  or  consent  of  her  father^ 
cannot  impair  hia  position,  and  therefore  retains  her  staiua,  but 
if  she  acts  by  her  father's  order  or  if  she  persist  after  hie  death, 
ahe  becomes  a  slave.  Neither  a  mother  cohabiting  with  her 
aon's  slave  nor  a  p&troness  cohabiting  with  her  freedataQ's  slave 
loses  her  statits,  notwithstanding  notice  by  the  owner.  When 
there  are  several  joini-ownera  of  a  slave,  the  one  who  tiist  gtvea 
notice  will  become  the  owner  of  the  freewoman  reduced  to 
slavery.  A  freeborn  woman  cohabiting  with  a  slave  belonging 
to  a  borough  becomes  a  slave,  without  any  notice,  if  she  acts 
knowingly,  or  pei-sists  notwithstanding  knowledge.  Persistence 
brings  on  the  penalty  also,  if  a  freeworaan  at  first  supposed 
herself  to  be  a  slave  (Gai.  i  i6o ;  Paul  ii  3i  a  ;  Tac.  A.  xii  53). 
A  freebom  man  did  not  become  a  slave  by  cohabiting  with 
another's  slave  after  notice  by  the  owner  (Cod.  vii  16  fr^). 

5.  Those  who  arc  condemned  to  capital  punishment  are 
servi  pvenae,  slaves  not  to  some  persun  but  to  their  punishment. 
Such  are  persona  condemned  to  fight  with  beasts  or  sent  into 
the  mines.  Unless  pardoned  and  restored,  they  cease  to  be 
citizens  and  free,  and  their  property  is  confiscated  (D,  xlviii  I9 
fr  8  §§  4,  I  r ;  fr  1 7  pr).  If  a  married  woman  becomes  aet'va  poenae, 
her  dowry  passes  to  her  husband  at  once,  unless  she  is  con- 
demned for  treason,  public  violence,  parricide,  poiaouing  or 
assassination,  in  which  case  it  passes  to  the  iisc  subject  tio  the 
huaband'a  rights  (D.  xlviii  20  fr4,  5). 

6.  Those  who  had  a  domicile  in  Rome  contrary  to  a 
statute  (unnamed),  lost  freedom  and  citizenship  (Gai.  i  160 
mutilated). 

7.  By  a  constitution  of  Commodus  freedmen  who  had 
struck  and  deserted  their  patrons  in  poverty  and  ill  health  were 
reduced  into  their  patron's  service  or  even  sold  as  slaves  (D.  xiv 
3fi:6§i). 
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B.  Citizenship  is  lost  but  freedom  retained.  This  is  minor, 
or  Tfiedia,  capitis  demintttio,  aiid  took  place  in  two  cases : 

1,  When  a  colony  was  sent  by  the  Roman  people  into  Latin 
districts  those  who,  at  the  bidding  of  their  parent,  gave  in  thejr 
n&me^  to  be  colonists,  ceased  to  be  in  their  |>aretil's  power, 
because  they  became  citizens  of  another  coinmuDity  (ctvitan) 
(Cic.  Caecin.  35  §98  ;  Gai.  i  131). 

2.  The  second  caae  is  the  result  of  punighinent  It.  occurred 
when  in  olden  times  a  man  was  pmhibited  the  use  of  wat«r 
and  fire';  for  which  in  imperial  time.?  deportation  into  an 
inland  came  to  be  substituted.  Such  a  sentence  required  the 
approval  of  the  Emperor  or  of  the  City  praefect  (Gai.  i  161 ; 
D.  xlviti  19  fr2  §  1).  Such  a  person  is  sometimes  compared  to 
a  dead  man  {D,  xxxvii  4  fr  i  |8) :  he  lost  his  property  (which 
went  to  the  fiso,  subject  however  to  any  charges)  and  all  rights 
belonging  tt*  the  jus  civile,  and  hence  his  freednien,  and  even 
his  kinships  and  affinities:  his  will  was  invalidated:  he  could 
not  manumit  a  slave,  make  a  will  or  bake  a  legacy  or  trust, 
but  he  retained  his  frt^om*  and  the  jus  ffetitium,  and  could 
deal  with  any  property  acquired  since  his  condeniuation,  sell, 
buy.  let,  hire,  lend  on  interest,  etc.  If  his  father  had  imposed 
on  him  a  trust  to  reatoi'e  at  hia  death  the  inheritance  to  his 
sons  or  to  such  of  them  as  he  should  appoint,  he  retained  the 
right  to  appoint,  and  the  trust  wnuld  only  take  effect  at  his 
natural  death.  If  there  was  a  trust  conditioned  on  his  dying 
without  children,  the  condition  would  be  fulfilled,  if  he  left 


'  C^coro  frequently  urgiteu  Chat  Ioum  r>f  Honian  citizenship  in  not  n. 
puniahment,  but  in  coufjequont  00  acquiBitioD  of  another  citizenship  in  order 
to  Avoid  puniahment.  Exdium  non  .ntpplicxum  Mf,  9ed perfugium  porttuque 
impplieii.  Nuth  qui  volunt  vnenam  aliqucun  aubter/tiffere  aul  cataTnitatmit,  «o 
solutn  vertunt^  ftoc  est^  seriem  ac  luaijo,  fnutant.  Nam  cian  ex  nottro  jure 
duarvm  civitatum  nemo  ea»e  pojuset,  turn  amittitur  haec  cimtaji  deniq-ue,  cum 
it  qui  profvffit  Tif^ttu  Mt  tK  exilium,  hoe  tat,  m  aliam  civilatem  (Cic 
C««n"M-  34;  HO  also  D>m.  yi  ^7^\  Baib.  11  §27:  13  §3).  The  right  of 
withdrawal  from  piuiifihrjjcut  wns  given  by  the  ^w  Porda  (Sail.  Cat.  51). 

Phny  {fCp.  iv  1  [)  tells  us  that  quibuM  aq'iva  tt  Igni  inttrdictum  est  lust  the 
right  of  wearing  a  toga. 

'  The  contrary  staleTaent  in  D»  L 13  fr  5  §  3  ia  generally  discredited. 
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only  children  conceived  since  hia  deportation.  Hia  children 
bom  before  were  not  otherwise  affected  than  by  losing  his 
inheritance  and  rights  over  freedmen  (D.  xxxviii  lo  fr4  §  ii  ; 
xxxifr  77  I4;  3txxvi  i  fr  18  §  5  ;  xlviii  19  fr  17,  26;  tit  22  fr3,  6 
pr,  15  ;  xxviii  i  frS  §  i).  Baniahment  (relegatio)  had  no  effect 
on  citiaenship  (xlviii  22  fr  14,  17). 

Deserters  to  the  enemy,  and  persons  judged  by  the  senate 
or  people  to  be  enemies,  may  be  classed  with  those  coming 
under  the  last  paragraph  (D.  iv  5  fr  5  §  I ). 


CHAPTER  V. 


SUITS  ABOUT    FREEDOM   {CAUSAJS  UBKRALES), 


A.  The  case  of  persons  being  held  in  slavery  who  were  really 
freemeri\  and  of  others  passing  as  freemen  who  were  really  slaves, 
must  have  not  iinfrenuently  occurred  in  the  ancient  world  (cf. 
D.  xU  3  fr44pr).  There  was  no  distinction  of  colour  or  other 
visible  indications  to  act  as  a  pnma  facie  waraing.  and,  if  there 
had  been  originally,  the  practice  of  manumission  would  have 
removed  it.  The  court*  was  open  for  both  claims,  viz.  for 
claiming  into  freedom  one  who  was  in  a  state  of  slavery,  and 
for  claiming  into  slavery  one  who  was  in  possession  of  freedom. 
But  &  slave  could  nob  conduct  his  own  case  in  court.  He 
required  a  freeman  to  act  as  claimant  {adsertor)^  for  him,  and 

1  In  Plinya  letters  to  Trajan  (Ep.  65,  66  =  71,  72)  the  caae  ia  mentioned 
of  freeboni  children  being  espoaod  and  tbiDD  brought  up  by  othei^  and 
treated  as  slavee  (called  Bptirr^U  i,e.  alumni).  Trajan  decides;  nee  adwr- 
tionem  deneffaTidam  iu  qui  w:  efu^modi  c<ni*a  in  lib^alem  inndicabutUur 
pii4o  ne^ue  ipaairt  libertaieTn  redimeiuiam  preiis  ah'menioniin. 

^  In  Cicero's  time  the  court  waa  the  eUcemviri  ^littbui  Jwiicandu 
{Cttacin.  33  §97). 

•  C£.  Ascon.  in  tVr»-  p.  56  Kiessling:  Cum  quendam  civem  idtvi  MittlUu 
tenntm  imum  esse  conteiulciis  vi  am'pttisaeC  ac  verberihiu  affectMet,  Ourio 
asKrhirem  ei  eomparaeiS.  Dein  eiim  apparent^  emn  &ritum  judurii  iliitu 
futvrum  lit  liber  isjvdicaretvr  quern  Me^Uita  verlvrUnu  af^'tum  aue  ne^are 
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whoever  undertook  it  could  not  abandoD  the  case  in  the  midst, 
on  pain  of  being'  proceeded  against  eaitra  urdinem  :  if  he  did, 
it  was  open  to  another  to  aseuine  the  position  (Paul  v  i  §5). 
If  an  apparent  slave  clainis  his  freedom,  the  adsertor  has  the 
positton  of  plaintiff  aud  the  apparent  master  ts  (Jefendant :  if 
an  apparent  freemau  is  claimed  into  slavery,  he  ia  defendant 
And  the  claimant  is  plaintiff.  Shoidd  there  be  any  doubt  as 
to  which  of  the  two  parties  is  the  real  claimant,  the  Judge 
tries  that  point  first,  and  if  the  person  in  question  ia  shewn 
to  be  without  fraud  {sine  dolo  muto)  in  the  actual  enjoyment  of 
freedom,  he  is  defendant,  and  the  proof  of  the  case  lies  with  the 
other.  If  more  than  on^-  person  claim  to  he  owners,  or  one 
to  be  owner  and  another  fructuary,  they  ought,  as  the  nenate 
decreed,  to  be  sent  before  the  same  judge,  and  each  be  able  to 
put  forward  hia  claim  {D.  xli2fr7§5 — frppr).  Any  one 
believing  himself  to  be  free  and  bearing  himself  as  such  (n(»t 
a  runaway)  is  held  to  be  without  fraud  Ln  the  poiisession  of 
freedom,  although  he  may  turn  out  to  be  a  slave.  Such  a  case 
ia  that  of  one  who  ha^  been  always  brought  up  as  free,  or  has 
been  made  free  by  a  will  which  proves*  to  be  iuvalid,  or  has 
been  manumitted  with  the  rod  by  one  who  was  not  bis  owner 

l<frio— frl2§3)'. 

The  claim  of  freedom  may  be   maintained,  if  the    person 

[himself  be  unwilling  to  do  so  and  even  againat  his  will,  by  a 


wm  poterai,  in^flT  Mettdium  et  Curionem  faela  pactto  ett  ut  neipK  arbitrium  de 
tiberCaie  peragenlur^  redirat  tant&n  ilU  t'n  libvrtatem  th  yuo  agehatur.  The 
liiajiie  word  is  UEted  of  one  whn  claimed  ati  appiirelit  freeoial:)  as  a  »Wv^.  So 
of  ClAudiua  in  claiming  Verginia  {Liv.  iii  44  §S  ;  45  §3  etc.).  The  form  in 
either  case  appotira  to  have  been  laying  the  hand  on  the  )>orson :  Vitffini 
tnamtm  injeci/^  mnxt  »ua  natavt  tervamque  appeiluTis,  mqaiqm  M  jubebat 
\{ih.  §  6).  Hence  the  ordinarj  phraao  adAerert  nliquem  -manu  enuMi  Uherali 
1  'on  the  gn>iind  of  freedom.'  PlauL  Cuvc.  490 ;  Poen.  964,  He. ;  Ter,  Ad.  40 ; 
Cic.  Flacc.  17  ^40  ffuic  tfit/pin  nitper  (rei  efptiift  liomani  emu  in  eatua 
Uherali  fJMn*  qui  «wcreta(w  cognatum  fuum  esw  dicerei^  non  crtdideruTU. 
For  a^iterere  W6  often  havffi  inndicare,  e.tf.  Liv,  iii  45  j}  f  i.  So  Cioero  meta- 
phorically, P.  Scipio  ex  domintiCu  Ti.  Oraeehi  prmttUM  in  lib«rtaiem  rem 
pubiieant  findkaint  {Brut.   58  §212). 

■  JujAiDiaa  did  awny  with  the  uecesuity  of  an  ndtertor  and  the  Digest 
has  probably  been  altered  accordingly  (Cod.  vii  17  f r  i  ;  cf.  Gradcuwitz 
Interpol-  p.  too ;  ZHO,  ixv\i  120). 
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pftrent  or  son,  or  kioameD,  or  if  none  such  be  found,  by  mother 
or  daughter  or  aisfcer  or  other  kinswomen;  all  being  naturally 
pained  and  wroDged  by  a  kinsman  being  in  »lavety  (fr  i — 3). 

By  a  rescript  of  Hadrian  no  person  is  allowed  to  claim 
freedom,  who  being  more  than  20  years  old  and  free  has 
allowed  himself  to  be  sold  into  slavery  in  order  to  get  a  share 
of  the  price  (see  above  p.  43),  unk-as  the  purchaser  bought  him, 
knowing  that  he  was  a  freeman.  Such  a  purchaser  deserves 
no  indulgence  (fr7pr — §2;  cf  xl  13  fr2pr). 

When  oncy  the  suit  for  freedom  is  arranged,  i.e.  issue  joined, 
the  peraou  whose  status  is  in  ^^tiestiou  is  treated  as  a  freeman 
{iihen  loco  habetni-)\  so  that  actions  are  granted  him  against 
others  and  even  against  the  person  claiming  to  he  his  master ; 
and  joinder  of  ksue  in  these  has  the  regular  effect  of  preventing 
rights  of  actions  being  lost  by  lapse  of  time:  but  the  prosecu- 
tion of  the  actions  has  to  await  the  result  of  the  claims  for 
freedom^  and  then  drop  if  he  is  proved  a  slave.  So  actions 
against  him  are  admissible,  and  he  is  called  an  Kke  any  other 
defendant  to  give  security  for  his  appearance  in  court  to  meet 
them.  If  however  he  is  eventually  shewn  to  be  a  slave,  any 
acquisitions  made  by  him  are  deemed  to  have  passed  to  his 
master.  And  even  fur  the  purposes  of  possession,  though  his 
master  has  by  joinder  of  issue  ceased  to  possess  him,  he  is  held 
capable  of  possessing  through  the  litigant  just  as  through  a 
fugitive  slave  (D.  xl  12  fr24,  25  §2), 

If  a  master  succeeds  in  proving  his  opponent  to  be  a  slave, 
he  is  not  obliged  to  accept  damages  inateadj  but  can  lead  off 
the  slave  if  he  chooses  {ib.  fr36).  And  he  can  recover  by  a 
special  action  on  the  case  damages  for  loss,  wrongfully  (dolo) 
occasioned  him  by  one  whom  he  believed  to  be  his  slave  but 
who  now  succeeds  in  proving  his  freedom.  If  the  loss  was 
caused  by  fault  only,  the  master  must  sue  under  the  le^:  Aquilia 
(fri2  §6;  13  pr). 

1  Thit}  correspand:^  to  the  rule  laid  down  in  the  kii  tables.  Postulant 
ut  lege  ab  ipaa  lata  vuidicias  (Appius)  d^  reoundHm  libertaifni,  cf.  liv.  iii  44 
§12;  cf.  ib.  §5;  cap.  56  §4.  (For  vindicias  <iare  wcundum  yiwwi  see 
Book  VI  cha[>.  iv  ;  and  Oai.  iv  14,  )6.)  Whether  this  rule  applied  to  coses 
of  persona  not  hitherto  in  the  enjoyment  of  lilwrty  la  very  doubtful.  Cf. 
Mauchke  FfeHutOproctst  p.  30  Bqq. ;  Schlousmou  Z&O.  illv\22S, 
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The  precise  forni  of  the  suit  is  not  clear.  Id  the  times  of 
the  UgU  acHo  the  suit  was  conducted  like  other  suits  in  rem, 
and  the  deposit  {stwj^mentamy  to  be  made  by  an  adsertor 
was  put  at  only  50  asses,  so  that  the  claim  of  freedom  might 
not  be  unduly  burthened  (Gai,  i  14;  cf,  Cic,  Oaecin.  33  §97; 
Liv.  iii  44).  And  in  formulary  times  too  the  petitio  in  ssrvi- 
tutejn  appears  to  be  a  vindication.  Whether  the  like  applies 
to  the  petitio  in  iihertatem  or  whether  the  suit  took  the  form 
of  a  f/rO'ejiididum  is  doubtful  (see  Leoel  SP,  §  178,  179).  A 
suit  fur  liberty  could  be  brought  again'  (three  times,  apparently) 
if  unsuccessful  at  first  (Cod.  vii  r7  fi?  I  pr). 


B.  A  judicial  process  was  also  instituted  to  determine  a 
claim  to  be  frceborn.  This  was  by  a  pruejudidum,  when  any 
(supposed)  patron  claimed  servicew  or  respect,  or  when  he  was 
summoned  into  court  by  his  supposed  freedman,  or  even  when 
there  was  no  such  special  cau&e.  The  proce^  could  be  aet  iu 
motion  by  either  party  (cf,  D.  xxii  3  fr  14},  The  question  waa 
not  prejudged  by  the  fact  of  the  person  having  been  msjau- 
roitted  or  enrolled  in  the  list  of  Crown  slavea  {Jiscalis  familia), 
or  having  in  fear  stated  in  court  {afeud  acta  praesidis)  that  he 
was  a  slave  (Paul  v  i  §§2 — 4;  D.  :tl  14  fr6i.  If  the  freebirth 
was  established,  anything  acquired  by  the  person  even  by  gift 
from  the  supposed  patron  since  his  manumission  had  to  be 
g^vcn  up  :  other  acquisitions  he  retained  (D.  ib.  fr  3).  If  he  had 
not  been  manumitted,  he  could  take  only  what  he  had  brought 
with  him  into  the  master's  household  (D.  xl  12  fr32). 

If  it  was  found  that  there  had  been  collusion  between  the 
master  and  his  slave  to  establish  his  free  birth,  a  senate's  decree 
under  Doraitian  made  the  falsely  declared  freeman  to  become 
the  slave  of  the  person  who  exposed  the  collusion  (D.  xl  16 
fri). 

*  The  deposit  is  probnbly  referred  to  by  Martial  i  52:  Si  de  aervitio 
gravi  querentur^  adaertor  venias  iotUque  proMiet, 

I  Cicero  speaica  of  such  a  Huit  being  brought  over  ^ain  whenever 
desired  1  Si  decerntriri  sacraTneDiajti  in  ttbertateitt  uijitet-um  jttduxis»en£,  tamen 
quotiennc^frnq^ts  veiiet  qui*,  hoe  in  ffenere  aolo  rem  judicatam  reftrri  poste 
votuerunl  (Dom.  19  g  7S). 

B.  Ik 
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C.  No  suit  could  be  brought  for  establishing  status  as 
freeborn  after  five  years  from  maDumission,  or  for  shewing 
that  such  a  decree  was  obtained  by  colluaiou  after  five  years 
from  the  judgment,  unless  it  be  desirable  to  defer  the  reopening 
of  the  question  till  the  person  has  come  to  the  age  of  puberty. 
This  latter  was  ruled  by  M.  Aareliug.  And  if  the  decision 
was  arrived  at  without  a  lawful  {Justus)  opponent,  the  decree 
18  not  to  be  treated  aa  a  judgment.  A  patron,  ignorant  of  the 
decision  of  the  question,  was  not  precluded  by  the  lapse  of  five 
years  from  raising  the  question  (D.  xl  14  fr4,  5  ;  tit.  16  fr2,  3). 

Nerva  by  an  edict  forbad  any  question  against  the  staiua 
of  one  who  was  dead  being  raised  after  five  years  from  the 
death.  Nor  within  the  five  years  could  it  be  raised,  if  it 
would  affect  one  dead  more  than  five  years.  And  Hadrian 
decided  that  the  status  of  one  living  could  not  be  questioned 
if  it  wouhl  affect  that  of  one  dead  more  than  five  years,  M. 
Aurelius  decided  that  any  suit  commenced  for  contesting  a 
decision  in  favour  of  a  person's  being  freeborn  was  at  once 
extinguished  by  his  death.  Questions  in  favour  of  a  dead 
person's  status  {e.g.  to  shew  that  the  mother  of  a  living  slave 
was  a  freewomaii}  were  not  linuted  in  practice  to  five  years 
(D.XI15  fri.4). 
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FAMILY. 


Jure  proprio  faHiiliatn  dicimiis  pbires  jwrsoniw  qua*  siuit  sub  unicis 
potestAte  aut  natiim  nut  jiire  aubjectAe.  Communi  jure  (uuiverBae  ct^ua- 
tionis),  f&tniliam  dtcimiif^  oiimhioi  adgtiatorum ;  bam  eUi  putm  Jkmiliaa 
iDortuo  z^inguli  fliiiguJas  familiaa  hay>ent,  tameii  omncs  qui  aub  uiuui) 
potefitatc  fuenint  rccte  eju^em  familifie  apixillabuiitar^  qui  ex  eadem  dorao 
et  genie  proditi  aiinl  (Clip.  D.  l  i6  fr  195). 

Mulier  familiai^  suae  et  caput  et  Bitia  est  (ih-)- 

Femiimrum  Ubcros  in  faruilia.  eonini  non  esao  pulAin  eat,  quia  qui 
naacuntur  patrij^  fauiilia.m  sequuuiiLr  (Gaiua  up.  D.  l  16  fr  196). 

Serv'iiH  jiuriH  ciyilia  coniniuDionBTu  noo  habot  io  totuEU^  ne  praetoris 
qujdera  odictl  (Ulp.  D.  iiviii  1  fr  20  §  7). 

Servile  caput  nuUum  jus  habet  (Paul  D.  iv  5;  fr^  §  1). 

Libertiniis  nuUo  modo  pwtri  berea  fieri  potest,  qui  pec  patrem  habuiow 
Tidetur,  cum  HerviJii*  cognntio  nulla  sit  (U^*.  Heg,  sii  3), 

In  adoptii>netn  datuu  ant  emaiiuipatua,  quji.Bcuiique  coguationeH  adfim- 
t&tesque  habuit,  rctinet ;  adgnationi^  jura  perdit.  Sed  in  earn  familiam, 
ad  quam  per  &doptionem  venit,  oemo  eat  illi  cQgu&tus.  praeter  patrem 
eusTc  quibus  adgna-witur :  adfinla  autom  01  omnino  in  ea  famiba  nemo  est 
(SAodcatin  D.  uxviii  10  fr4  §  lo). 
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CHAPTER   I. 


OF  THE  HOUSEHOLD   PBOPEIt 


Roraati  citiztns  were  members  of  a  household  {familia), 
as  we!l  a3  members  of  the  State  or  community.  They  might 
be  heads  of  houaeholds  (patves  jfamiliartim\  or  subordinate 
members.  The  term  patet'Jhmilitis  was  applied  to  any  one  who 
was  not  in  a  subortiinate  position,  whether  he  was  father  with 
children  or  bachelor.  Similarly  any  woman  who  was  not  aa , 
daughter  in  the  power  of  a  living  father  (or  grandfather,  etc.) 
was  called  inateTfaniilian^,  though  originally  that  terra  was 
applied  only  to  a  legally  married  woman  in  the  power  of  her 
husband  or  his  father  or  other  aaceadant  (Cic,  Top.  iii  §  14 
quoted  below).  A  person  in  the  power  of  hia  or  her  father 
or  other  ascendant  waa  called  jiliiia  fauiilias,  Jiiia  familias 
(D.i6§4). 

A  Koman  household  might  contain  four  classes  of  sub- 
ordinates: slaves,  children  (both  in  potestate),  women  in  hand 
(in  rnamtj  and  persons  in  handfcake  {in  viancipio)\  As  regards 
legal  position  they  might  be  reduced  to  two  classes,  servi  and 
liberi,  the  slave  and  the  free,  the  latter  being  the  chiidj-en ;  for 
women  in  hand  rank  as  daughters,  and  persona  in  handtake  are 
servoTtiin  loco.  AU  these  were  in  the  power  of  the  head  of  the 
family,  who  was  dtfmimts  (owner  or  master)  to  the  slaves^  and 
pater  to  the  free.  Slaves  when  emancipated  still  remained  in 
connexion  with  their  former  master,  called  in  relation  to  them 
patrontiSt  and  with  their  master's  children  (Gai.  i  19,  52,  55,  97, 
l!4t  123).  Women  not  in  the  hand  of  their  husband,  though 
legally  married,  were  not  memhera  of  hia  family,  but  of  their 
own  father's  or  were  independent. 

^  Featus  M.V.  p,  r25  excludes  from  the  title  widow*  and  chiJdleaa. 
*  Compare  the  worda  of  the  le.T  Cincia  204  B,Ch  (ftp.  Vat.  300)  Excipi- 
viitur  ct  ii  q7ii  in  potentate  eorum  vel  manit  mandpioce,   item  quurum  in. 
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CHAPTER  II. 
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SLAVES. 

(a)  Slaves  hud  no  independent  legal  exigtence  as  persons. 
Qui  in  potesUxte  ii08trn  e6t  nihil  anum  habere  potest  (Gai.  ii  87);  in 
persi/nam  seniiiem  iiullut  cadit  obH'jatio  (O.  L  I?  fr22);  cum  sei^vo 
nulla  actio  est  {ib.  fr  107) ;  cum  servis  nullum  est  conuhium  (Ulp. 
'^  5)  J  cognatiu  sertnlis  nulla  est  (Ulp.  xii  3).  In  the  e^e  of  theo- 
retical law  thej  were  mere  chatttila,  objects,  not  subjects,  of 
property  or  other  rights,  with  uo  more  appeal  to  the  courts  of 
justice  and  do  more  legally  recogoisod  kinship  amung  themselves 
than  any  other  animal.  Their  master,  as  owner,  had  over  them 
the  power  of  life  and  death,  hfid  the  property  in  auythiog  which 
they  acquired,  was  entittcd  to  sue  for  injuries  to  them,  and 
was  liable  for  injunes  done  by  them  to  others.  Such  was  their 
condition  according  to  the  ordinary  law  of  the  ancient  world 
{jure  geiitiutn},  but  it  was  modified  in  both  respects  by 
Roman  law  and  practice.  The  power  over  the  peryon  was 
controlled  by  public  opinion  \  and  by  natuitil  feeling  towards 
members  of  the  same  household,  and  eveutrually  by  a  consti- 
tution of  Anboniiaus  Pius,  who  directed  that  one  who  killed' 
his  own  slave  should  be  puuished  as  if  he  had  killed  another's 
slave ;,  and  by  rescripts  in  particular  cases,  that,  if  a  master 
treated  his  slaves  with  intolerable  cruelty  or  starved  them,  he 
should  be  compelled  to  sell  thera  ao  that  they  should  never 
return  under  his  power.  '  To  give  such  protection  to  slaves,' 
said  the  emperor,  'was  required  by  the  interests  of  mastera, 
whose  power  over  their  slaves  should  be  preserved  in  full.  The 
obedience  of  slaves  should  be  secured  not  only  by  power  but  by 

'  See  the  Stoic  Seneca  C?(tm.  i  18  AV  iti  twxncipio  cogitajidum  eet  iwn 
quantum  iUud  impUM  powif  pad  wd  quanium  tibi  pennittai  anqui  bomyM 
nahtra.  Servis  ad  tlatuam  lieet  co/ifugere;  trum  in  iennim  omnia  liceanl, 
nt  aliquui  quod  in  haniinem  liaere  commuTU  Jtu  animantium  vetet :  stnd  tho 
whole  of  Ep.  47. 

'  Hudrian  ia  B»id  to  have  furbiddon  masterH  to  kiU  their  skves  nnd  to 
biive  ordeiwi  them  to  send  alavea  before  ft  tribunBl  (Hpart,  Uadr.  18);  on 
which  aee  Mommsen  Stmfr.  p.  617. 
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moderate  rule,  aufScietit  supplies,  and  lawful  tasks'  (GaI  i  52, 
53  i  Consult  iii  3  ;  D.  1  6  fr  I^  2).  A  i&B  Petronia  (perhaps 
A,D.  19)  and  sevBral  senate^a  decrees  relating  to  it  took  away 
from  Tuiaaters  the  right  to  aend  a  slave  to  fight  wild  beasts, 
without  bringing  him  before  a  court  and  the  court's  approving 
the  punishment  (D, xlviii  8  fr  1 1  §2).  The  city  praefect  had 
the  duty  of  hearing  the  oomptaints  of  slaves  who  were  ti*eated 
cruelly  or  indecently  by  their  masters  (D.i  iz  ft"  I  §S)*.  ^ 

(h)  Slaves  who  committed  punishable  offences,  not  of  a  grave 
character,  were  excused  if  they  had  acted  in  obedifDce  to  their 
masters  or  to  the  master's  guardian  or  caretaker  (D.  LI7 
fri57pr).  But  his  master's  order  did  not  excuse  a  slave 
who  killed  a  man  or  committed  theft  or  violence  (D.  xliv7 
fr2o). 

Slaves  were  liable  to  be  put  to  the  quesfciou  (ie.  torture) 
to  give  evidence  in  criminal  cases,  but  rarely  in  civJl  matters 
(see  Book  vr  chap.  xi).  They  tonid  not  be  examined  against  their 
owner  (whether  owner  wholly  or  partly)  or  former  owner,  unless 
they  had  been  purchajied  merely  to  prevent  such  examination. 
And  manumission  with  that  object  did  not  prevent  the  question. 
Of  other  persons'  slaves  only  one  can  be  examined  against  the 
same  person,  and  that  only  with  the  consent  of  the  owner,  or 
on  the  applicant's  readiness  to  pay  the  value  as  estimated  by 
the  slave's  owner,  or  at  leaat  the  depreciation  cauaed  by  the 
torture  (Paul  v  16  §§  2^-9). 

In  cases  of  civil  damage  a  slave  was  liable  to  be  surrendered 
{noxae  dedi)  to  the  injured  person,  just  like  an  animal  which 
had  committed  pauperies  (see  Book  v  chap,  vii  c). 

(c)  Legal  property  a  .slave  hjud  none,  but  a  master  usually 
allowed  (express  permission  was  not  necessary)  a  slave  to- 
accumulate  gifts  or  savings  and  to  act  in  regard  of  this 
accumulation  a&  an  independent  person.  It  wjis  called  his 
pecuUum*  ('petty  stock ')^  though  legally  the  property  of  his 

'  Cf.  Seti.  Ben.  iiiit  § 3  Atqtii  de  injv,rM  dominontm  in  «rwM  qui  avdiat 
potitu4  at,  qui  tt  m^tiani  at  lihidinem  el  in  praebendit  ad  victitm  nacestarOM 
avaritia-m  c&nipeecai. 

'  Prtxiulus  is  reported  to  tave  mentioned  that  in  the  civil  wars  ].ieaple 
put  aaido  a  stock  of  money  ;  and  that  rustics  t^fetring  to  thiB  used  to  aay 
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master-  He  entered  into  all  kinds  of  buBinese  trRnsactionB, 
ostensibly  and  in  ordinary  parlance  for  himself,  but  in  the  eye 
of  the  law  for  the  mHSters  account,  who  could  repudiate  each 
separate  transaction  if  he  had  not  ordered  it  or  benefited  by  it. 
The  slave  could  not  vaHdIy  alienate  any  thing  belonging  to  his 
peculiuin^  unless  his  master  had  granted  him  unrestricted 
management  {libera  pecuH  adTtiinUiratio),  in  which  case  he 
could  make  a  loan  of  money,  sell  and  pledge,  pay  debts,  accept 
payments,  take  and  tender  an  oath,  novate  obligations,  settle,  on 
business  eonsiderationSj  claims  against  others  for  theft,  etc.  but 
even  then  could  not  make  a  present  or  undertake  a  gratuituuH 
obligation  for  some  one  else.  This  was  in  accordance  with  the 
general  maxini  inelior  condicio  nostra  per  servos  fieri  potest, 
dsterior  Jien  non  poi&it  (D.  l  17  fr  133.  Cf.  Mandry  Favtilien- 
giUerrecht  §  63).  The  pecuUum  mi^ht  contain  anything  move- 
able or  immoveable,  laad,  money,  slaves  (callfd  vicarii),  credits 
and  investments  {vomiva),  rights  of  action  for  torts,  inheritances 
or  legacies,  etc.  It  included  his  own  dresB, except  such  as  being 
intended  for  special  occasions  was  regarded  as  only  lent  him  for 
use.  He  sued  and  was  sued  only  in  the  name  of  his  master,  who 
to  the  extent  of  the  pecuUum  was  always  answerable  to  outsiders 
for  hia  slave's  debts,  and  answerable  in  full  if  he  had  ordered 
the  matter,  or,  apart  from  the  peadium,  had  reaped  the  benefit 
(see  Book  V  chap.  vii).  A  slave  could  neither  give  nor  take  a 
valid  fadtmouiiim  ;  and  if  it  appeared  in  the  course  of  a  suit  by 
a  procurator  that  he  was  suiog  for  a  slave,  the  judge  would 
direct  a  nonsuit  (D.  ii  1 1  fr  13  ;  v  i  fr44§  I  ;  vi  i  fr4l  §  I  ;  xii  i 

frn§2;  tit2fr20;  xiv6fr3§3;  svi  ir3§8;  7§3.  2I§3.  25. 
41,  46;    xx3fri§3i   sivii  2  fr  52§26).     A   slave  was    by  the 

same  natural,  though  strictly  abusive,  language  said  to   buy 

from  and  sell  to  his  nitister;  and  anything  due  on  a  balance 

to   his    Tuaster   was    regarded    as    ipav  facto  diminishing   the 

pecuUum,  which  indeed  existed  only  so  long  as  his  master  chose. 

Pecnlium  dejinit  Tubero  (a  lawyer  of  Cicero's  time),  quod  servus 

dornini  permiasu  separatum  a  rationibus  dominicus  hahet,  deditcto 


pecumam  nne  peculio  fragUern  esse  '  that  niionej  waa  little  to  be  trusted 
without  u  privnte  hoard'  (D.  ssxii  fryg  §  i).  For  the  nee  of  puculium  tor 
paraphtma  see  chap.  xii. 
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inde  ai  quid  doviino  dehetiir  (D,  xv  I  fr  5  §4).  Delivery  or  other 
definite  actioQ  was  required^  aa  in  deftiitigs  amotig  freemen,  in 
order  to  transfer  anything  from  the  master's  ordinary  property 
to  the  slave's  peculium ;  but  Dothiog  more  thati  the  master's  will 
was  required  to  absorb  the  peculium  into  his  own  (ordinary) 
property  (ii.  fr8).  A  ward  could  not,  even  with  hia  guardian's 
authority,  establish  a  3la%'e'a  peculiftm  (fr  3  §  3).  For  the  appli- 
cation of  money  from  the  peculium  to  purchase  a  slave's  freedom 
aee  Book  l  chap,  ii  c  ii  3. 

(d)  The  peculium  did  not  pass  with  the  slave  on  alienation 
either  inter  vivos  or  by  will,  unless  expressly  granted  by  the 
master  (D.  xviii  i  fr  39;  xxxiiiSfr34;  but  of.  PauHn6§34)\ 
Neither  if  he  were  set  free  by  will  did  it  accompany  him  unless 
so  declared ;  but  if  he  were  freed  by  a  living  master,  either  by 
rod  or  informallly,  it  was  held  to  be  given  him  if  not  expressly 
taken  away.  To  make  ib  hia  own  however  he  required  usu- 
capion, and  to  collect  debts  he  required  a  transfer  of  his 
master's  rights  of  action  (Vat.  261  ;  D.  xv  l  fr  53  ;  Cod.  vii  23). 
For  as  everything  acquired  by  a  slave  passed  at  once  to  his 
master,  ail  actiona  to  which  the  master  was  entitled  on  the 
slave's  (or  hia  own)  account  remained  with  him  notwithatAnding" 
the  slave's  alienation  or  manumission  or  death.  Consequently 
a  slave  after  manumission  and  bequest  of  hig  peculiam  could 
not  sue  on  a  purchase  made  before  manumission  but  not 
perfected  by  delivery  (D.  xxi  3  fr  i  §  4 ;  xsix  2  fr  79 ;  xliv  7 
fr  56),  On  the  other  hand  a  slave  when  set  free  could  not 
be  sued  for  a  loan  or  other  debt  or  contract  made  previously, 
but  he  was  liable  for  torts  committed  against  others  than  hia 
former  master.  A  rescript  of  Severus  decided  that  no  previous 
theft  or  injury  towards  his  former  master  would  ground  an 
action  against  him  now,  though  in  some  cases,  e.g.  theft,  he 
might  practically  become  liable  by  handling  the  stolen  object 
after  manumi^ion  (Pauliir3§9;  D.iii5frl6;  iy4frllpr; 
xliv  7  fr  14 ;  xlvii  2  fr  1 7  §  1 ). 

'  Vftrro  (BR,  ii  10  §  5)  saysj  In  ierpomm  empUon^  solel  aavdvrt'  pecidium 
a«(  excipi,  '  His  pecnlium  genemlly  AccompuuiM  a  slave  wh«a  sold  or  el8a 
is  eipretJcdy  reHcrved.'  But  from  this  statement  of  what  generally  occurred 
it  must  not  bo  inferred  that  the  piirchaaer  had  a  right  to  the  pecuiium  if 
nothing  waa  said*    Of.  D.  jLxi  2  fr  3. 
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(c)  Equitable  ownership  (in  bonis)  is  sufficient  to  give  legal 
power  over  slaves;  a  merely  legal  mjister  {«r  jfure  Quiritium) 
has  it  tiot  (Gai.  i  54). 

(/)  In  rare  cases  only,  e.g.  (by  a  reacripl  of  M.  Aurelius  and 
Conimodus)  where  the  master  was  charged  with  suppressing  a 
will  granting  freedom  to  a  slave,  or  with  not  manumitting  him 
when  be  bad  purchased  him  with  the  slave's  own  money,  waa 
a  slave  capable  of  bringing  hia  master  into  court  (D.  xlviii  10 
fr  7 ;  i  1 3  fr  T  §  I ;  tf.  v  l  fr  5  3, 67  :  see  abvtve  Book  I  chap,  i;  C  ii 
3).  A  slave,  to  whom  an  heir  was  directed  to  restore  the  in- 
heritance, was  allowed  to  apply  to  the  praetor  to  compel  the 
heir  to  enter  and  restore,  not  only  if  freedom  was  actually  given 
him  by  the  will  but  also  if  there  was  a  trust  for  it  (D.  xxxvi  i 
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A.  Children  come  under  their  father's  power  either  by 
birth  or  adoption  or  special  grant.  If  however  their  father  is 
himself  under  auother's  power,  they  are  not  under  hia  power 
but  with  him  under  their  grandfather  or  other  male  ascendant, 
and  fall  under  their  own  father's  power  only  on  his  becoming 
head  of  the  family  by  the  death  of  the  grandfather,  etc.  Nor, 
if  he  is  emancipated,  do  his  children  (whether  bom  or  con- 
ceived) accompany  him,  unless  the  grandfather,  etc.  eman- 
cipates them  also  (D.  i6  fi'4,  5  ;  xlviii  5  fr22  ;  Just,  i  13  §9). 

The  right  of  pairia  potestas  was  deemed  to  be  peculiar  to 
the  Romans,  and  was  so  stated  iu  an  edict  of  Hadrian..  Gnius 
however  records  the  fact,  that  the  Galatiaus  considered  them- 
selves to  have  the  game  power  (Oa,!.  i  55). 

No  woman  has  children  in  her  power  (ih,  104). 

1.  By  birth  children  come  under  the  power  of  their 
father  only  if  their  father  is  a  Kuman  citizen  and  has  begotten 
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thern  in  a  lawful  marriage.  The  coDditions  of  a  lawful  marriage 
were  the  conubiuvi  of  the  parties,  the  conseot  of  themselves 
and,  if  they  were  not  sui  juris,  of  their  family  superior,  and  the 
age  of  puberty.  See  below  chap.  xi.  Insanity  of  either  father 
or  mother  before  or  after  conception  does  not  prevent  the  child 
of  married  persona  being  in  the  father's  power,  though  it  is 
a  bar  to  marriage  (D,  i  6  fr  S). 

A  child  bom  of  a  man's  wife  is  deemed  to  have  been  begot- 
ten by  him  unless  the  time  of  his  absence  or  infirmity  disprove 
it(D.  i6fr6).     Pater  is  est  quern  nuptiae  demonstrajit  (D.  ii4 

frs)- 

The  child  of  a  Roman  by  a  female  slave  follows  its  mother's 

status  and  is  not  in  his  power,  even  though  before  giving  birth 
to  it  she  be  manumitted  and  become  a  Roman  citizen  along 
with  her  child  (Gai.  i  87.  88).  I 

2.  Bt  adoption  persons  come  into  the  family  of  a  Roman, 
and  are  under  his  power  just  as  if  they  were  his  lawful  natural 
children.  No  woman  can  adopt,  for  a  woman  is  not  the  head  of 
a  family.  Any  male  of  the  age  of  puberty  and  independent 
can  adopt  another  m»le  or  female  a-s  his  child  (Gai. i  103,  104; 
Ulp.  viii)*  If  the  person  adopted  is  independent,  his  consent 
is  required ;  if  he  is  in  the  power  of  his  father,  or  other  auperior* 
the  consent  or  at  least  the  tacit  acquiescence  of  both  are 
required  (D.iy  fr  5)\ 

Adoption  breaks  all  relation  with  the  former  family  accord- 
ing to  the  civil  law,  and  the  former  relation  is  not  resumed  if  the 
adopted  person  is  emancipated  by  his  adoptive  father' ;  but  he 
i&  in  the  same  position  as  if  emancipated  by  his  natural  father. 

^  JuHtitiiatL  in  tbc  liuntitutes  (i  11  Ji}u)  says  Cato  msntioiiR  adoption 
(and  cnnsequent  freGtlom)  of  Blaves  by  their  maater.  Nothing  more  U 
known  of  thia,  but  Gcllius  (v  19)  refers  to  Masurius  Sabioim  who  H|>eak8  of 
it  ofl  obrfolete,  and  aa  an  argument  ag&inat  permitting  the  ndoptioo  of  freal- 
men.    {On  thia  me  below,  p.  62.) 

*  It  ia  however  rcsiiined,  if  the  natum!  fjither  takes  him  bftok  by 
armgatioti  or  adoption.  PapiniiiQ  uaea  strong  I/uiguage  :  In  omni  /tre  jurn 
gic  obtervari  rvnttniit  ut  veri  pairig  adopHmi^  fi'lim  numquam  inU'lletjatttr^  n« 
imagme  jutturac  •eeritae  adnmhrelHT^  videlicet  quod  TWre  tratutlaioj  ied 
reddilvs  videreiur  (D.  xxviii  2  fr  23  pr). 
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In  the  adoptive  family  he  (or  she)  is  brother  (or  sister)  to  the 
adoptive  father's  other  children,  but  is  not  of  kin  to  the  father's 
^ife  or  mother;  adoptia  n.on  jus  sanguinis  sed  jits  adffnutiujiis 
orf/ffrt  (Gai.  ii  137;  D.iTi2.23).  If  my  son  is  emandpftted  and 
adopts  a  child,  this  child  is  not  my  grandchild  (fr  26). 

A  person  may  be  adopted  not  as  a  child  but  as  a  grandchild^ 
either  as  if  child  of  a  specified  son,  or  generally,  even  if  the 
adopter  has  no  son  at  all.  The  cou&etit  (auctaritas)  of  any 
such  specified  son  is  required,  if  the  adopted  child  is  to  fall  into 
his  power  on  the  death  of  the  adopter.  And  if  the  relation  of 
consanguiciity  is  to  exist  between  the  adopted  grandchild  and 
other  of  the  sou's  children,  it  must  be  clearly  bo  stated  in  the 
formula  of  adoption  (fr  1 1,  37,  43,  44). 

An  adopted  child  may  be  emancipated  or  given  in  adoption 
to  atiuther ;  and  in  both  cases  the  relation  created  by  the  first 
adoption  is  wholly  extinguished  for  all  parposea,  except  in  aonne 
cases  as  a  bar  to  marriage  ;  nor  can  he  be  readopted  by  the 
0ftme  person.  Any  child  of  an  adopted  son  is  deemed  to  be 
adoptive  also  (fr  13,  14,27,  37  §  I ;  Gai.  i  105:  ii  136).  Temp<jirary 
adoption  wAh  not  valid;  nee  enini,  gays  LabeOf  nionbus  nvstris 
convenit  ^0ium  tempoi'oleni  habere  (D.  fr  34). 

There  were  two  procedures  for  adoption':  (a)  one  was  for 

'  TVie  so-called  adoptinn  hy  will  ftppoars  to  bo  really  fipiwintmcnt  of  heir 
with  direction  to  bear  tewtator's  name.  Any  actiiiU  entry  under  the  fatherly 
power  cimld  not  eiist  after  death,  and  it  was  only  rn  death  that  the  will  took 
effect,  The  lawyers  make  no  metitioD  of  such  an  adoptioii,  but  Gaiue  in 
D,  xxzW  I  fr65.  ^^9,  10  liieiitioiut  niuon^  (»»iiditioTiH  nf  inlieritaiicie  that  of 
bearing  testator's  nam&  Cf.  Ci*^.  Off.  iii  18  j^  74  Bogitm  M.  Xatrittm  trjrorit 
^linm  numen  Munm  ferre  ^/lut't  eumque  fecit  keredem.  Dolabella  wtta  made 
partial  heir  hy  a  woman's  will  ami  bidden  tri  change  hiw  name  (C'ic.  AtL 
rii  8  S  3I.  But  L.  Craaaiw  in  said  to  have  '  adopted '  by  will  bis  daughter's 
BOD  (Cic,  Brut.  58  g  tit);  Afcticus  wafi  thim  adopts  by  his  mother's 
brother  (Nep.  Att.  j) ;  Octaviua  by  J uliiia  Cfiesar  who  in  ima  cwtr  OcUuiurn 
ttiam  in  famiiidiTt  ju)7iivitqve  ud'>p(atil  (Suet.  Jid.  83).  Of  Anguntus'  wiD  it 
iasaid  Tibenumvt  Liei/im  hf^retlex  httbtiii ',  tiL-i^i  in  familiam  Jalmrn  nomen' 
que  A itgiutae  ad^umebatur  (Tat.  A.  i  8).  Suetouiny  speaka  of  fiallwi'f*  fiwlop- 
tiou  by  H  Wolmln :  adoptaUm  a  noeerca  una  Lvet  tuitii^n  £t  Ocel/'t''  "••iiumten 
aaumpsit  mtdatu  pitxen&mini:  (Gaiih  4).  The  adoption  of  Octiivma  Laeaar 
wafi  coijfiniicd  by  a  prrhJeoding  iu  the  axniiia  curiata  (App,  Civ.  lii  iS  ,^94)1, 
bilt  from  such  a  record  in  the  muio  of  C-aesiir  we  can  scarcfty  argue  to 
ordinary  practice.     fFor  Mommsen's  view  see  Staatsr.  iii  p,  ^Qol.  1,^ 
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the  adoption  of  peraons  male  or  female  still  under  their  father's 

(or  gnindfather's,  et.c.}  power,  and  retained  thy  general  name 
adcptio ;  (6)  the  other  was  for  the  adoption  of  persons  sui  jurist 
and  was  called  frequently  adroffatio. 

(a)  Adoption  ordinarily  so  called »  was  made  under  the 
executive  authority  (impeno)  of  the  consul  or  praetor  or  pro- 
vincial governor  even  outside  his  own  province^  these  officers 
being  competent  to  preside  over  statutable  proceedings  {apud 
qitos  legis  actio  est).  There  was  no  requirement  of  age  in  the 
person  adopted^  but  the  adoptvr  must  be  older  and  (according 
to  the  Digest)  eig^hteen  years  older.  The  father  or  other 
superior  gives  the  child  in  adoptiun,  the  form  conaiBting  of 
mancipation,  followed  by  a  claim  in  court  (see  below  chap,  v 
B2;  Gai.iioa,  134;  D.fr  36  §  1,  40  §  i)\  There  could  be  no 
property  passing  under  Buch  adoption  of  a  person  who  was  in 
the  power  oi'  another. 

(6)  Adrogation  was  effected  only  at  Rome,  aod  per  popnlam, 
i.«.  it  required  the  solemnity  of  a  bill  (roffatio)  passed  by  the 
coniitia  curhta  under  the  authority  of  the  poiitihcea  {arbitru 
pontiJicibtLt).  The  form  of  this  bill  is  given  by  GelUus  (v  19  §  6). 
Velitis  jubeaHs  (Qiiirites)  uti  L.  Vuierius  L.  Titio  tamjure  legeque 
filial  eiet,  quavi  Jti  ex  eo  ptitre  matreque  famiUas  ejus  tiatiis  esset, 
utiqii^  ei  vU'ie  necisque  in  eum  potestus  siet,  tdi  patri  endo  Jilio 
est  (i.e, '  as  a  father  has  in  the  case  of  a  son').  Haeo  iia  ytt  diisi,  \ta 
vos  Qifiriies  rogo.  The  consents  of  the  intended  father  and  son 
are  also  formally  demanded.  Cicero  gives  for  the  latter  the 
form,  Auctirrne  es  ut  in  te  P.  Funteius  (intended  father)  vitae 
i[iecisque  potestutent  habeat,  ut  in  Jilio  {Do7n,  29  §  7?),  The 
consent  of  a  caretaker  waa  not  required  until  the  time  of 
Claudius  (D.  i  7  frS).  In  imperial  times  the  authority  of  the 
emperor  was  eventually  (by  Diocletian?  cf  Cod.  viii  47  fr2  §  l) 
substituted  for  that   of   the   people.     Gaius    and  Ulpian    still 
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*  An  obflcure  SC.  A^TtianuiA  apparently  gave  an  adoptive  child,  being 
one  i*f  three  sons  of  his  natural  flnthCT^  a  claim  to  a  fourth  of  hia  adojiter^ 
inteatate  catabe,  oven  though  emancipated  (JuHt.  iii  i  §  14;  Thoniihil.  ad 
etindem).  Schrader  (ad  Just,  I.e.)  yiiggesta  thftt  Ant.  Pius  followed  this 
decree  in  giving  a  fourth  to  an  iuipt^tea  arrogjitor,  (This  SC.  m  by  some 
MSS.  and  modern  authD»  called  Scdiintanum.) 
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preserve  the  ilescnptioti  per  popuUm,  for  which  Justinkn  gives 
per  prificipem  (ct  Gai,  i  98,  etc.  with  D,  fr  2).  The  formula  was 
however  at  least  partly  retained  (cf.  fr44  from  Proculus). 

The  cii^u  ID  stances  of  the  two  parties  wens  inquired  into' 
both  lest  the  motives  for  having  natural  children  f^hould  be 
diMOurajfed,  and  lest  the  interests  financial  and  other  of  the 
person  arro^ted  should  be  betrayed  and  injured.  The  arroga- 
tor  ought  33  a  rule  to  be  sixty  years  of  age  or  infirm,  to  be 
childless,  be  older  (eighteen  years  in  fr  40)  than  the  person 
arrogated,  and  not,  except  for^ood  catise,  to  arrogate  more  than 
one  person  or  to  arrogate  another's  freedman.  If  he  is  guardian 
or  caretaker,  he  must  not  arrogate  his  ward  or  charge,  before 
the  time  for  giving  accounts  (25  years  old)  is  pa>^eJ.  Great 
caution  was  exercised  in  allowing  arrogation  of  any  one  under 
the  age  of  puberty,  guaniian»  being  held  incompetent  to 
authorize  the  subjection  of  their  ward  to  the  power  of  another. 
The  arrogator  had  at  one  time  to  take  an  oath  (framed  by 
Q^  Mucins) ;  later  he  had  to  enter  into  a  covenant  with  a  slave 
of  the  community;  that  if  the  child  died  before  puberty  he  would 
restore  all  the  child's  e^state  to  those  to  whom  it  would  have 
oome  if  he  had  not  been  arrogated  (e.fj.  substitutes,  legatees,  rte., 
freedoms  being  also  protected);  and  that  if  he  without  good 
cause  emancipated  him  or  though  retaining  disinherited  him, 
the  child  was  entitled  to  get  from  him  or  his  heirs  not  only  all 
his  own  (former)  property,  and  anything  acquired  through  hira 
by  the  arrogator,  but  also  one  fourth  of  the  arrogator's  estate. 
Thiii  fourth,  introduced  by  Ant.  Pius  in  a  letter  to  the  Pontifices, 
was  sometimes  called  quarto-  divi  J*ii  (fr  15  §  2 — fr22,  40;  Just* 
i  1 1  §  3 ;  D.  s  2  fr  2  §  I ;  cf.  Cod.  viii  47  fr  2). 

t  Cicero  in  ploadiog  b«fi>re  the  chief  Piiefltd  nrguM  a^inst  the  validity 
of  Clodiua*  arrogation :  Qii-ad  <?*f,  poniSjicKs,  jiis  adopHonitf  ^i'empe  nt  u 
adopUt  qui  ni^que  procrrar**  JiiTn  iiherot  poMtt,  H  cam  poiuertt  m't  expertus, 
Qumv  deinde  oauMa  caique  nt  adoptimiUt  qiKM  ratio  genirum  ac  dignitatiMf 
qnae  taerorum^  quaeri  a  pfmtificum  coUeffio  solel.  Quid  e*t  Awum  mi  itta 
adoptione  qvaetitHfjif  Adoptat  annm  viginti  nattts^  utiam  minaff  MTtatorem. 
Lifierorn/mme  actual  At  proamare  potsU;  haitet  uxorsnl,  suadpit  ex  aa 
liberat;  ejrA^redalnt  iffttur  pat^  fliuni.  Qaid  iacra.  Clodiae  peniU.^  cur 
intgreunt  ij^iod  in  te  ft?  qvae  omnit  noiio  poiUificnm  cum  adaptarere  etae 
debmi  {Dom,  13  §  34  f^H.)- 
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The  effect  of  arrogatiou  was  thnt  all  the  estate  of  the  person 
arrogated,  whether  corporal  or  iocorporal,  passed  at  once  to  the 
arrogator,  except  anch  rights  us  were  lost  altogether  by  the 
alteration  of  status  (capitis  de?ninutio)  arising  from  mancipation. 
Debts  due  to  him  passed  also  to  the  arrogator  who  could  aue, 
e.g.  for  theft  of  the  child's  property  committed  before  arrogation 
(D.  xlvii2  fr4i  §  l).  Debts  due  by  him  were  lost  in  strict  law, 
and  an  action  de  pecvlio  for  previously  contnicted  debts  was  not^ 
according  to  Sabinus  aod  Cassiua,  granted  against  the  arrogator : 
but  eventually  an  action  {utilis)  was  allowed  to  enforce  thetn, 
the  loss  of  stattts  being  cancelled ;  and  if  he  was  not  defended 
by  his  new  father,  the  creditors  were  permitted  by  the 
praetor  to  seize  and  sell  all  such  property  as  would  have 
beec  hia  if  the  adoption  had  not  taken  place.  Any  debts, 
due  to  and  from  him  as  heir  to  some  oDe  else,  passed  to 
the  arrogator,  who  in  fact  became  heir  and  responsible  in  hia 
place.  Any  children  in  hia  power  born  or  unborn  pass  into  the 
power  of  the  arrogator  (Gai,  i  107;  11183,84;  173^,80;  D.  i  7 
frl5  pr ;  xv  [  fr42).  The  arrogation  of  a  freedman  was  dis- 
couraged (admittetida  non  est),  hut,  if  it  took  place,  the  freedman 
concealing  his  status,  the  consequences  were  strictly  limited  to 
his  being  regarded  as  freeborn  in  his  new  family  only.  His 
patron  preserved  his  rights,  and  he  himself  was  not  eligible  for 
mannage  in  a  senatorial  family  (D.  ii  4  fr  10  §2;  xxiii  2  fr  32 ; 
xxxvii  12  f r  1  §2;  xxxviii  3  fr49). 

The  better  opinion  was  that  women  could  not  be  arrogated^ 
at  least  in  Gains  and  Ulpian'g  times  (Gai.  iioi;  Ulp.  viiig; 
cf.D.i?  fr2l;  Cod.vii47  frS). 

The  otiicial  position  being  independent  of  position  in  the 
family,  a  praetor  mi;L,^ht  without  other  authority  (apud  se) 
validly  give  hia  sons  in  adoption  and  even,  if  Jtlius  familias,  be 
given  in  adoption  himself  i^D.  fr  3,  4).  Nor  was  a  senator 
affected  in  hia  public  position  by  being  adopted  by  a  plebeian 
(fr  35)- 

3.  By  grant,  children  who  have  not  sprung  from  what  the 
Romans  deemed  a  lawful  niamage  were  sometimes  put  under 
the  power  of  their  father,  if  he  was  a  Roman  citizen.     This 
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was  usually  the  case  where  Latins  or  foreigners,  by  application 
to  the  court  constituted  under  the  Aelian  Sentiao  statute, 
obtained  citizenship  far  themselves  and  their  family  on  the 
ground  of  manif^e  In  accot-dance  with  tfaut  etAtute,  or  of 
marriage  under  misapprehension  of  their  wife  or  hu^^band's 
oonditicm.  When  a  foreigner  is  granted  citizenship  by  the 
emperor',  his  children  are  put  in  his  power  only  if  he  applies 
for  this,  and  if  after  inquiry,  specially  careful  in  the  case  of 
children  under  the  age  of  puberty  or  absent,  it  appear  to  be 
for  the  interest  of  the  children.  The  grant  of  the  greater  or 
lesser  Latinity  to  a  whole  community  carries  with  it  the  Roman 
power  over  children  (Gai.  i  87,  93 — 95). 


B.      LS'TUHhiCTA    liH  LIDERIS  SXHIBEA'DIS  £T  DVCSNDlS. 

1.  The  right  of  a  father  to  the  custody  of  a  child  in  his 
power  was  supported  by  an  interdict  de  liheris  ea^hibendis  and 
a  consequent  interdict  de  liheris  d'tcendis  (D,,  xliii  30),  the 
former  being  to  compel  the  production  in  court  of  a  child 
by  the  person  with  whom  he  is  (si  apud  te  est)  and  the  latter 
to  allow  the  father  to  lead  hira  away,  when  proiiuced^ 

Both  interdicts  are  peremptory  and  admit  of  few  pleas. 
But,  if  the  child  is  with  his  mother,  rescripts  of  Ant.  Pius, 
M,  Aurelius  and  Severua  allowed  this  to  be  pleaded,  and  if  it 
was  expedient  for  the  child  to  remain,  the  fathers  claim  was 
refused-  And  the  like  held  in  favour  of  the  husband,  if  the 
father  was  claiming  to  withdraw  hia  married  daughter.  Ap- 
parently the  father's  right  was  to  be  recognised,  but  persuasion 
ueed  to  induce  him  not  harshly  to  exercise  it.  Whether  the 
praetor  overruled  him  if  contumacious,  we  are  not  told  (cf. 
OlUck's  Pand.  xxvi.  357),  If  a  judgment  has  been  given  (though 
wrongfullj)  that  the  child  was  not  iu  the  power  of  the  claimant, 
the  plea  '  matter  decided '  was  in  place  and  the  merits  not 
inquired  into  (fr  I ), 

*  Cf.  Plin.  Ep.  TraJ.  11  { =  6)  Prm^ma  injirmitai  m*a,  domine,  ohligavit 
m/f  Pu»i)imio  Man'fio  tned^ico.  Rogo  ergo  ut  propinquig  ej\i4  dtt  aviiatCTn^ 
Chrtfniffpo  luamqids  Chn^gippt,  it«m  lifmru  eJuKlem  Chryxtppi^  Epigono  et 
Jtithridati,  ita  ui  tint  in  patrit  potestate  lUqm  iia  in  tiberioi  jenwfur  /ih 
patrwiorum. 
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In  the  case  of  the  second  interdict^  if  there  is  no  one  to 
act  as  defendant,  the  interdict  drops,  and  the  praetor  inquires 
by  himself.  The  child  is  not  admitted  aa  defendant,  for  if  his 
own  will  is  the  eaiiBe  of  his  not  returning  to  his  father  he  is 
apud  se  not  apiid  alium\  the  interdict  does  not  apply.  If  the 
child  is  under  age  of  pubertj,  the  comparative  characters  of 
plaintiff  and  defendant  have  to  be  considered,  so  that  a  child 
may  not  be  taken  away  from  the  custody  of  a  worthy  man,  but 
the  cose  be  deferred  till  he  come  of  age,  and  that  on  the  other 
hand  if  the  claim  be  just  and  the  defendant  a  rogue,  no  time 
be  lost  in  the  decision  (cf.  fr  3.  5). 

Females  and  boys*  should  be  put  in  the  custody  of  a 
woman  of  known  respectability  until  the  case  is  decided  (cf, 
fr3§G). 

A  procurator  waa  not  allowed  to  apply  for  this  interdict, 
unless  specially  commissioned  by  the  father,  or  where  the  father 
was  prevented  by  illness,  etc.  (U.  iii  3  fr40  pr). 

2.  Besides  these  interdicts  the  lawyers  held  that  the  ordi- 
nary action  for  recovery  of  property  (vindicatio)  could  be  applied 
to  a  child  under  power,  if  the  terms  of  the  claim  were  modified 
to  suit  the  case.  Thus  instead  of  claiming  'i,  Titiutn  jnenm 
esse'  he  would  eay  'L.  Titium  jUium  ineum  esse'  or  'L.  Titium 
in  putestate  niea  em  jure  Quiritiu-m  esse.'  But  the  ordinary  form 
of  suit  was  by  interdict  as  above^  or  special  inquiry  by  the 
praetor  himself  {cognitiQ),  or  by  a  preliminary  issue  {prae- 
judicium)  when  the  question  of  fatherly  power  arose  in  con- 
nexion with  another  suit  (D.  vi  l  fr  i  g  2  ;  c£  xitii  3  fr  S). 


C.  The  position  of  children  under  power  was  in  some 
respects  similar  to  that  of  slaves,  in  other  respects  very  diflferent. 
Fatherly  power  (patiia  potestas)  included  in  the  oaae  of 
children,  as  of  slaves,  the  power  of  punishment  even  to  death*. 

■■  Praeiexi/ltuviy  eiiinqae  qui  prarifae  praetextati  aetatent  a&aedet,  I'.tf.  boja 
undor  the  age  of  puberty  or  aomcwhat  over.     See  Savigtiy  Stf»t.  Ill  p.  6S. 

'  The  power  of  the  father  to  expose  a  newborn  child  ia  aJluded  to  in 
the  comic  poeta,  e.ff,  Ter.  Haul.  650;  Hec.  400;  Plautu,  Cos.  41,  elc.  and 
implied  iu  the  (frtjquent)  use  of  toUm-ey  Ter.  Andr,  464^  and  nacipere.,  eg, 
Cic.  vlft  li  9  §  3  Hoie  die  natali  nuo  teripn,  gvc  viijiam  auttxpfus  non 


in  c]  Children  :   their  position 


«6 


Such  ejserciee  of  the  power  of  putting  to  death  ie  occaaionatly 

recorded  ie.ff.  Sail,  Cat  39) ;  and  of  banishment  (Sen,  Olevi.  t  i  s  ; 

^cf.  Cic  Ojf.  iii3l§ll2;  MommHcn  Stra/recfU  p.  iSfoll.).      The 
jwer  is  eiplicitly  given  in  case  of  a  daughter's  adultery  {Coll, 

iv/ — 12).  In  cases  of  theft  by  a  child  from  his  father,  the 
father's  power  rendered  ihi»  gniut  of  an  oetinn  iirinccessaTy  and 
incongruous  (D.  xlvii  2  fr  17  pr).  But  if  a  father  in  extreme 
poverty  sold  his  children^  it  was  held  that  their  freedom  was  not 
thereby  legally  destroyed,  and,  though  he  could  let  out  their 
services,  if  he  pledged  or  mortgaged  them,  the  creditor  with 
knowledge  was  liable  to  deportation  (Paul  v  !  §  i  ;  cf.  D.  xxi  2 
fr39§  3).  In  fact  the  attempt  in  practice  to  treat  a  child  aa 
a  chattel  was  quite  alien  to  the  temper  of  the  law  in  the  period 
with  which  we  are  concerned.  Surrender  of  a  son  for  a  noxal 
offence  was  recognised  even  in  Antonine  times,  but  the  holder 
would  be  compelled  to  manumit  him  when   he  had  received 

,  through  him  the  equivalent  of  the   damHge  (Papin.  ap.  CoU, 

i  iii  3).  Support  of  parents  by  children  and  of  children  by 
parents  was  recognised  and  enforceable  by  law  (D.  xxv  3  fr  5), 
see  below,  p.  81, 

Aa  regards  other  obligations  sons  could  enter  into  them 

actively  and  (if  puberes)  passively,  and  could  sue  and  be 

bed»  but  whatever  they  acquired  became  at  ouce  their  father's 

'  property,  and  do  action  of  theirs  unle^is  authorised  by  him 
diminished  his  property.  Hence  execution  on  their  property 
•was  impossible,  for  they  had  rone  in  law  (Gai.  ii  87) ;  and 
execution  on  the  person  for  a  contract  or  judgment  debt  is 
nowhere  meationed  in  the  case  of  a  son  under  power.  If  their 
jGitber  allowed  them  a  peculium,  he  was  liable  de  peculxo  just  ae 
on  accotint  of  a  slave  ;  but  even  if  they  had  free  administration, 
they  could  not  make  a  gift  or  a  cash  loan.  But  the  son,  being 
capable  of  obligation  during  the  continuance  of  the  power, 
became  after  emancipation  liable  for  obligations  incurred  before, 
and  therein  differed  essentially  from  a  slave.  His  liability  was 
however  restricted  to  his  financial  ability  (in  id  quvd  facere 
poUst ;  D.  V  I  fr  57  ;    xiv  6  fr  3  §  2  ;  xv  i  fr  44 ;   tit,  5  fr  2  pr,  5  pr ; 

mtentt  cf.  FtiiL  Ep.  Traj,  66.     In  the  Digest  eiponing  a  child  in  spoken  of 
119  0()uivaIent  to  killing  him  (D.  xst  3  1^4). 
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xliv  7  fr  39;  xlv  i  fr  I4[  §2  ;  xvii  2  fr  58  §2).  A  son  under  power 
could  sue  in  his  own  name  only  injuj^iarum,  quod  vi  ant  clam^ 
commodati,  depositi  and  in  (some)  actions  in  factum  (D.  xliv  7 
^^9,  I3)i  bub  where  h'la  father  was  absent,  he  was  allowed 
aonietiiiies  to  sue  both  for  torts  and  eventually  on  contracts, 
apparently  in  the  name  of  his  father,  by  an  aciio  utilis  (D,  v  l 
fr  18  §  i;  ii4  fr  12).  Other  persons  under  power  (daughter,  wife 
in  hand,  person  in  handtake)  were  not  capsible  of  passive  obliga- 
tion (Gai.  iti  104.  Cf.  Mandry  J'amiVii,efl(?-rt(.  ^26,  38,  45,  etc. ; 
Karlowa  RG.  ii  p.  9 1 ). 

Ke  regards  the  ovdmaxy peculitim  children  stood  on  the  same 
footing  as  slaves '^  but  by  a  conatitution  of  Claudius  a  son's 
pecitlium  was  excepted  when  the  fiac  took  the  father's  estate 
for  debt  (D,  iv4fr3§4). 

If  a  son  under  power  was  elected  a  decurio  (member  of  the 
borough  council)  with  the  father's  consent  {which  wa^i  assumed 
if  he  was  present  and  did  not  oppose  it)  the  father  waa  treated 
aa  guarantor  of  the  son  in  all  his  public  work  (D.  h  i  fr  s). 

As  regards  anything  acquired  in  military  service  a  sun  was 
allowed  special  privilege,  as  follows; 

D.     Gastrea'se  pbculium, 

1.  Amongst  other  favours  shewn  to  soldiers  was  this  of 
Jilii /amiiiiis  being  treated  as  if  they  were  not  under  the  power 
of  their  father  in  what  concerned  anything  acquired  through 
their  military  gerWcCK  which  they  would  not  otherwise  have 
had.  The  cnstverifie  pecidium  included  not  only  a  soldier's  pay- 
ments as  soldier  but  anything  given  or  left  him  for  the  purchase 
of  what  he  required  for  the  campaign,  and  any  acquisitions 
from  comrades  whose  acquaintance  he  owed  to  the  service, 
Land  given  him  by  his  father  on  entrance  into  service  did  not 
become  part  ofhis  canip-^ecM^iw-Hi,  but  land  bought  with  his  earn- 
ings or  coming  to  him  oclierwise  in  connexion  with  the  service 
did.  Profits  from  such  property,  and  inheritances  or  legacies  to 
slaves  included  in  it  went  to  the  same  account.     Over  thiB  he 

*  Cf.  Suet.  7V6.  15 :  Tiberiiis  was  adopted  by  Aiiguatua ;  nee  gttic^tutm 
potpKi  pro  p*ttre  familias  egit  ant  Jus  quod  amitefut  di  ulla  parte  reti?iuit, 
Jfam  Ji^gwt  doitavit  ncque  itianumistt^  ne  Aereditatem  qittdem  aU£  Ugata 
percepit  lUla  (diter  qitam  tttpeeulio  referret  accepta. 
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had  full  control,  as  if  he  were  paterfamiliaa :  he  could  with 
this  enter  into  legal  obligations  with  his  (ather  or  others  aud 
they  with  him :  his  slaves'  acquisitions  passed  to  him,  and 
he  could  manumit  them,  and  they  became  (by  a  rescript  of 
Hadrian,  I>.  xxaviii  3  ft*  22)  his  freednien.  His  father  could 
not  be  sued  de  pecnUo  on  any  such  engage tuents,  but  if  the 
aoldier  had  another  ordinary  peculium^  that  came  under  the 
ordinary  law.  If  the  Bold'ier  Jilius  familias  made  a  will,  whether 
during  service  or  after  his  discharge,  it  tiftected  his  camp- 
pecuhum  only;  but  though  a  soldier  might  die  partly  teatate, 
partly  iut-estate,  a  nou-soldier  could  not,  and  thus  if  his  father 
had  died  without  his  knowledge  and  he  had  become  inde- 
pendent, his  will  made  after  discharge  was  held  to  cover  all  his 
property  (D.  xlix  17  fr4§  i,  6,8,  n,  15^  i — 3,  16 §  1,  17  §  i.  19 
§2  ;  xxix  1  fr  II  §2, 13§  1 ;  Cod. iii  36fr4  ;  xii36lr  i). 

If  the  soldier-son  made  his  father  heir,  the  father  ti>ok  aa 
auy  other  heir ;  but  if  the  son  died  withi>nt  leaving  a  will  which 
took  effect,  the  father  was  held  to  resume  his  ancient  right  to 
this  peculium  a-s  if  it  had  been  Ids  all  along,  though  the  right  was 
suspended  during  the  time  of  the  son's  cantrr>l.  Any  alienation 
of  property  or  manumission  of  slaves  belonging  to  this  pecidmm, 
if  made  by  the  father  during  the  son's  life,  had  no  present 
effect.  Indeed  the  father's  manumission  by  rod  of  a  slave 
belonging  to  his  son's  carnYt-jtecitlium  was  quite  ineffectual^ 
but  raianiiini?sioD  by  will  or  legacy,  if  the  son  died  intestate 
before  the  will  took  effect,  was  valid.  If  the  father  is  made  by 
his  son  heir  to  his  c&xnp-peculiutu,  and  without  acting  on  this 
title  by  will  takes  the  property  aa  by  a  father's  right,  he  will  be 
liable  for  the  legacies  left  by  the  son  (D.  fr^.g,  I7§i,i8§l, 
I9§4i  *^f- *'i  I  ^  33)-  Dowry  given  or  promised  to  a  soldier 
did  not  become  part  of  the  ca.mp-pecuiuufi  (D,  xlix  1 7  fr  16  pr). 

The  institution  of  cAmp-peculium  is  due  to  imperial  consti- 
tutions beginning  with  Augustus  and  carried  on  by  Nerva  and 
Trajan.  Hadrian  was  the  first  to  allow  soldiers  to  deal  with  it 
r  by  wilt  after  their  discharge  f  Just  ii  12  pr). 
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CHAPTER  IV. 


WIVES   IN    HAND. 


Women  come  into  hand  {in  manum  conveniunty  in  tliree 
ways;  by  use,  by  the  spelt  loaf,  by  copurchase  {usu,  farreo^ 
coemptione  Gai,  i  I  io)\  all  requiring  the  authority  of  tbeir  father 
(or  grandfather,  etc.)  or  of  tbeir  guardians  (Paul  ap.  ColUit  iv  2 
1 3 ;  7).  A  woman  in  the  hand  of  her  husband  had  the  legal 
position  of  daughter  (Gai-i  115  a).  All  her  property  passed  as 
a  whole  without  separate  delivery  of  the  items  to  her  husband 
(Gai.  ii98)', 

1.  By  use  a  woman  comes  into  tbe  hand  of  her  huiibaiid 
if  she  has  reniaiDed  hia  wife  for  a  whole  year  without  interrup- 
tion, just  as  a  moveable  becomes  a  mau's  property  by  unin- 
terrupted possession  for  the  same  period.  So  the  woman  velvt 
annua  ptfssessione  usucapiebattir.  The  XIL  tables  provided  that, 
if  she  desired  bo  prevent  this  result,  she  should  abaent  herself 
for  three  nights  (triuoctium)  every  year,  and  thereby  break  the 

'  Cicero  continea  the  term  nuittirfamUOu  to  women  who  had  been 
(nftiried  at}d  come  mtci  tho  haiid  of  thojr  husbands  (or  husbanda'  fathers) 
Treating  of  a.  case  whore  a  legacy  had  boeu  elwirged  ou  the  husband  (&b 
heir)  m  favour  of  hia  wife,  pnwided  Hbe  were  tnaterfiimilia*  to  hitn,  he  eaya ; 
Si  ea  in  manum  nan  atru'en^rat,  tdhil  debetnr.  Genus  enim  est  uxor;  efiu 
dv<M  formae;  una  viatrum  famUias^  ea^:  stsni  quae  m  m<inx(m  cam'ntemnt; 
altera  eanim  *juav  Uinltimmodo  iirorss  h/ibentnr  (Top.  3  §  14).  So  QelL 
XviiiO  §  7  TradidentHt  nuitreni  familia*  appellatam  esse  earn  soiam  quae  in 
mariti  manv,  mandpioque,  axit  in  efnt,  in  cujus  maritvji.  vtanu  inatwipioqus 
egset 

•  In  the  speech  ftro  Flacco  34  §  84  Cicero  ret-ogniitea  only  two  tuodes,  at 
leaBt  as  there  applicable  (in  a.  marriage  of  plebeiati»X  '  -^^  manum  *  inquit 
*&mveneTUt.'  Qiuiero  usu.  an  coetAptioiu;*  C'sii  nou potuit ;  nihil  enim  potest 
de  tut^la  legidma  nisi  onmium  tutaritm  auetoritate  deminui.  CoeinptioMsT 
Omnibtis  m/0  auctorihuti  in  quibtts  Flaccmn  fuiste  non  dices  (on  vsu  ncn 
fottiit  cf.  Cic.  JH-  i  5  §  6  quoted  Book  in  chap,  iv  a).  Confarreation  La 
supposed  to  have  been  i>ec(iliar  to  jjatridans. 

^  Other  ciiises  of  this  wholesale  transfer  of  property  [per  um'versitateTn) 
ajv  the  b^nuiing  heir,  ol>t>!Liiiing  tMtnorttm  possessio  of  one  decttUtsdj  puTchAaQ 
of  aji  insolvent  estate,  and  adoption  (Gai.  ii  98). 
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use.  The  three  nights  must  be  a  period  of  three  complete 
consecutive  nights  of  twelve  hours  each',  and  the  abaeoce  roust 
be  for  this  purpose  (usurpandt,  i.e.  interrumpendi  causa,  cf.  D, 
xli  3  i'r  2).  It  must  not  be  a  mere  abseiicu  of  the  body  hy 
(xhance  ur  some  other  cause,  but  there  must  be  an  adverse  act 
of  the  mind  as  well.  By  Gaiu**'  time  this  marriage  by  use  htid 
ceased,  partly  by  statutes,  partly  by  desuetude  (Gai.  i  i  lo,  1 1 1 ; 
Q.  Mucins  ap.  GelL  iii  2  §§  12,  13  ;  c£  Karlowa  RG.  ii  163). 

2,  The  proceeding  by  spelt  loaf  was  a  sacrifice  to  Jupiter  of 
the  spelt  [Jvvi  Farreo)\  A  loaf  of  spelt  was  used,  ten  witoesseB 
were  present,  and  various  things  were  done  with  fixed  tradi- 
tional words  {certis  et  soUemnibuey,  Gaius  gives  no  further 
description,  but  by  hia  time  the  proceeding  took  place  only 
in  connexion  with  certain  great  priesthoods.  The  greater 
Flamens  {i.e.  of  Jove,  Mars  and  Quirinus)  and  the  Kings  of 
sacred  rites  were  elected  ooly  from  persoDs  who  had  been  bom 
from  a  marriage  with  the  spelt  loaf;  and  they  must  themselves 
\  so  marry  in  order  to  hold  their  office  (GaLi  112;  Ulp.  ix).  In 
the  time  of  Augustus  a  relaxation*  of  the  economic  incideota  of 
such  a  marriage  was  made  in  the  case  of  the  Fiuminica  Dialis: 


*  Kg.  if  a.  woman  entered  her  husband's  hontae  as  his  wife  on  the 
let  Jan.  and  left  it  for  the  purpi>»e  uf  provonting  manut  on  2S  Dec. 
folloving^  she  WDtiJd  uoi  have  been  absent  three  oomplot«  nights  before 
the  commenL-etnelit  of  the  Ist  Jiiti.  of  the  fallowing  jear»  i.e.  miJlilght 
between  31   Dec.  Bad   1   Jan.     See  Gell.  t.c.\    D.  ili3fr6;   Savigny  S^st, 

[  i^  P-  369- 

'  Dionj-s.  Hal,  ii  35  speaka  of  this  marriage;   inoKow  tovs  lepovs  Ktil 

WOftifiovs  ol  wtOiaia'c  ydiiovs'Piafia*it^  irpoajjyoftiq  irepOiOfi^voiiree  *ipappa)^i{ovf' 
diet  T^r  Koawving  to\i  tftappitt  a  Kokovfitv  rjfiils  (iav. 

■*  Sorvius  (ad  Verg.  O'forg.  i  31)  speaks  of  it  aa  a  union  pK-  fruffes  at 
tMoiam  Moltam  and  nays  the  childreii  are  tii&lled  patrimi  and  mainmi.  He 
DukoB  UlO  Ponfifcj:  Mii-viniKfi  And  the  Plameik  Dialit  to  be  tha  ufficiating 
|ierK(itia. 

♦  The  MS.  of  Qaius  id  mutilated,  but  be  iippcars  to  refer  thia  relaxation 
to  the  conaubihip  of  FabiuH  Mniimus  and  AeliuB  Tubero  b,c.  11-  Tacitus 
(^nn.  iv  16}  niiikes  the  paasing  of  ^i  lax  for  this  object  to  take  place  in 
4.P.  23,  the  cause  Iwiiig  the  nirity  of  confarreatioii,  owing  to  neglect  both 
by  men  and  women  and  the  difficiiltio*  of  the  ceremony.  For  the  election 
af  a  KUmeu  DiaLio  three  patricians  boni  of  a  confarroatad  marriage  had  to 
be  named^  of  whom  one  wa»  elected. 
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she  was  to  be  in  her  husband's  hand  only  bo  far  as  the  sacred 
rites  were  coucerned  (Gai.  i  136),  A  mode  of  dissolution  of 
Buch  a  marriage,  called  diffatrealiu,  is  mentioDed  by  Festua  s.v. 
3.  The  most  usual  form  by  which  a  woman  passed  on 
mairiage  into  the  hand  of  her  husband  was  copurchase  {coemp- 
tio)\  This  consisted  partly  of  an  adaptation  of  the  ordinary 
form  of  mancipation,  partly  of  some  other  ceremonies.  Ulpian 
in  his  Institutes  (according  to  Boeth.  ad  Cic.  Ti^p.  iii[4)  says 
thiit  there  was  mutual  questioning*.  The  man  asks  the  woman 
whether  she  wills  to  be  mother  of  the  household  {niatey/amilias) 
to  him.  She  answers  that  she  so  witla.  The  woman  asks, 
whether  the  man  willa  to  be  father  of  the  household  to  her. 
He  answers  that  he  so  wills.  The  mancipation  was  conducted 
as  usual  with  five  Koman  citizens  of  the  age  of  puberty  aa 
witnesses  and  a  balance-hoMer,  the  purchaser  being  the 
husband,  who  used  a  formula  couched  in  different  woHs  from 
those  used  in  the  mancipation  of  a  slave  or  of  a  child.  The 
woman  (in  this  form  of  marriage,  as  in  the  other  two)  did  not 
paaa  into  a  servile  condition  under  her  husband ;  she  caiue 
into  his  htuid,  not  into  handtake ;  she  was  loco  Jiliae,  not  loco 
sent.  But  she  experienced  a  change  of  civic  position  (capitv 
dejitiniitio),  nnd  as  a  consequence  all  her  property  passed  to  her 
husband  in  the  same  way  and  with  the  same  limitations  as  in 
the  case  of  a  man's  being  arrogated,  If  she  had  been  tn  her 
Gather's  power,  she  by  copurchase  ceased  to  be  so' (Gai.  i  irj, 
123;  ii  gJS;  iii  83,  84;  iv  58,  80). 

1  An  adv<>cate,  ftnyti  ati  ititerlocutor  in  Cicoro,  need  not  know  the  woriia  of 
the  marriage  acrviw*:  tifque  lUnd  e/t  mirandum  gut  qnibus  verbis  coamptio 
Jiat  nttscMit,  nu'tuiefti  'SJUA  malierU  quae  coeinpti'imJUH  fetxrit  cauaani  poite 
defendere  {Orat,  [56  §237)-  In  the  Kpeecb  pro  Miarena  (13  §27)  Cicero 
laughM  at  the  lawjierH  for  thinking  that  all  women  who  made  a  cQinjrcbaBe 
were  called  Caia^  jvLst  liecavuw  Esfjmo  writer  of  precedeatd  had  itaed  that 
naxue.     Cf.  Quintil.  hi»L  i  7  §  28. 

'  ServiuM  and  Isidore  (see  ejtrad»  in  Brunft)  speak  of  husband  and  wife 
purchasing  ono  another.  This  seetna  to  be  &  miaunderHtanding  of  Ulpiftn'a 
words  jftw  in  ctiein»udti  iiiviL-em  i'tir>'rraf/ahant  and  la  hardljf  mmpiLtibiv  with 
the  distinctly  Aulwrdinate  jmsttidn  taken  hy  a  wife  in  hand. 

'  She  c(iij!ic«iuent!y  Uvst  all  right  to  her  father's  (inteatate)  inheritanoe. 
So  in  the  laitdatio  Jumae,  Bruna,  no,  104  v  16,  it  ia  said  a  woman  cim^iwx?! 
fore  ATpertem^  quod  emancupttta  esMi  Clumo. 
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Marriage  by  oopiirchase  was  analoguus  U>  aLCcjuisitinn  of 
ownership  by  roancipattOD,  as  marriage  by  use  was  analogous  to 
usucapion. 

The  last  mention  that  we  have  of  anuvntio  in  manum 
appears  to  be  in  some  extracts  from  Papinians  aud  Paura 
comments  on  the  lex  Julia  de  ad\Uierii»  ((^oHaL  iv  2  §3;  7). 
Id  course  of  time  a  freer  marriage,  resting  on  consent  publicly 
evidenced,  without  change  in  the  womaus  cine  or  pecuniary 
condition,  became  more  usual  than  nny  of  those  forms  of 
marriage  which  put  hur  in  the  haod  of  her  husband.  For  thia 
see  chap,  xi  A. 


CHAPTER    V, 

MEMllERS  OP   UOUllBblOLD   FOR  TECHNICAL    HKA^ONS, 

Included  technically  in  the  family  are  two  cIa.>Bes  of  persons 
who  owe  their  existence,  usually  transitory,  to  the  legal  forms 
iX^uisite    for   breaking    or    moc^ifying    the    family    connexion. 
lese  are  (A)  women  in  hand  fur  other  puri>o»es  than  marriage^ 
and  (B)  persons  in  haxidtakc  {in  iTiandpio). 

A.  Women  in  hand.  Copurchase  having  the  effect  of 
bre&king  the  woman's  connexion  with  her  former  family  came 
to  be  applied  to  purposes  where  marriage  was  not  intended, 
viz.  for  getting  rid  of  an  inconvenient  guardian  {tideUie  evitandae 
cauaay  and  for  becoming  capable  of  making  a  wilt.     In  both 

<  C^cem  in  mo&i\g  at  the  depraved  ingetLuiCy  of  kwyersi  {Maten.  tl 
%2y}9&yz:  Mu/i^rea  oiiutai  propter  infimutaiem  cotuitii  majiirea  m  iutorum 
potttkUe  e*ae  ftiu^rtuU;  hi  iuimtierunt  genera  tutorum  qtiae  poteatate  ?niiU- 
entm  oontijierenlur.  Sacra  tnterire  o^lU  rtoluerunt;  Anrum  ingeaio  teneg  nd 
eoempCione*  facitntdjit  iuterim«ndor\tm  tacrorum  cattffi  nperti  ami.  The 
Snt  wntencQ  refers  to  GAitw'  tulelae  evilajidae  cauwx  ',  the  secocid  gives  a 
third  iiae  of  cf>purc^haHo  in  trusit,  duiibtleiw  olisolete  in  Qalua'  time,  and 
obscure  to  ua.  Savtgny  (  Vemt.  Scfir.  I  p.  190)  auggcsit-M.  that  the  obligation 
to  perform  the  sftcroti  ritiw  of  a  family  parsed  witli  the  wodiaii'h  property 
ju  &  whole  to  the  copurchneer,  an  old  niJiii  being  selected  for  thia  purpose, 
who  then  retrauafemxi  the  pro^icrty  not  aa  a  whole  but  by  single  items  to 
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cases  the  copurchase  was  done  under  a  trust  {fidudae  causa), 
that  is  to  say  it  was  accompanied  by  declarations  ntating  the 
object  of  the  proceeding  and  thus  distinguishing  it  from 
matrimonial  copurchase  or  ordinary  laancipation,  and  ensuring 
by  the  tniat-obligatiou'  thereby  created  the  loyalty  of  the 
agents. 

1.  The  ceremony  for  a  change  of  guardian  consisted  first  of 
a  copurchase  imder  the  authority  of  her  guardians :  then  the 
copurchaaer,  who  might  be  her  husband  (if  she  was  not  already 
in  baud  to  him)  or  nDnther,  having  the  woman  in  hand  reman- 
cipatsB  her  (copurchase  being  reckoned  as  a  first  mancipation) 
to  the  person  she  chooses  for  her  guardian;  he  then  maiiurnita 
her  by  rod  {vindicta),  and  thus  beiixg  technically  her  patron 
becomes  her  guardian— called  fiduciary  guardian.  The  man- 
cipations and  maniiniission  were  done  with  the  same  words  as 
the  mancipation  and  manumission  of  slaves,  and  consequently 
brought  the  woman  temporarily  into  the  legal  position  of 
a  slave,  and  thus  broke  the  agnatic  bond.  Each  of  these 
operatioii;^.,  copui'chase,  mancipation,  and  manumission,  involved 
thGoreticrtlly  a  change  of  civic  position  {capitis  deniijiuHo),  and 
a  transfer  and  loss,  of  property  and  rights  as  in  one  arrogated. 
It  is  however  reasonable  to  suppose  that  the  Romans  did  not 
allow  the  practical  object  to  be  frustrated  by  the  usual  incideots 
of  the  form^  applied,  and  that  the  woman  emerged  from  the 
aeries  of  formalities  (proliablj  continuously  and  quickly  per- 
formed) with  her  property  and  rights  belonging  to  her  (Gai.  i 
IIS.  nS,  123,  162). 

the  woman.  The  old  maii  retniued  the  obligation  of  the  sacra  and  wna 
doubtlosa  rewarded  for  the  burden.  The  obligation  died  wjtb  hJiiL 
Mommsen  (St.Ii.  iii  M.  i  p,  3 1  ed,  3)  and  others  supp(«e  an  actual  marriagBp 
which  f^ecDiB  to  Tue  impnibAblia.  PlavttuH  (^ar.  976)  And  CuHtta  (ap.  Cic, 
J^am,  rii  29)  fipCAk  o{  tfnei  co-emptiifHal^g  with  contempt.  On  the  pontific&l 
niloH  for  dealing  with  this  obUgation  bob  Cic.  Ltffg.  iiig— 21,  and  below^ 
Beak  III  chap.  xi. 

*  It  ia  uncertain  in  what  precise  relation  the  declaration  of  trust  stood 
to  the  legal  act  of  inancjiJAtion ,  etc.,  or  what  form  it  took.  An  t$ctio 
jUduciae  i*9|M>ken  of  in  ccinnexiou  with  pledge  (see  Hook  vcliap.  ivc) :  and 
the  Baetic  insscriptjon  (tb.)  baa,  h&ixdm /fti  Jiduciac  atum  in  the  record  of 
mancipation,  n  i^iil&r  pactum  conventum  added.  See  K&rlowa  RO,  it 
565  aqq. ;  Ihering  Oeist  ii  2,  p.  530sqq. 
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2.  The  secoDd  applicatioD  of  copurchase  was  to  enable  a 
woman  to  make  a  wilP.  The  series  of  ceremonies  was  the 
same,  except  that  there  was  not  Deceesarily  ii  change  of 
guardian.  The  agnatic  bond  being  broken,  she  obtained  the 
free  disposal  of  her  property,  either  with  her  guardian's 
authority  if  she  had  one,  or  in  some  cases  by  herself  (see 
below).  Until  the  time  of  Hadrian,  only  certain  persons  were 
able  to  iriake  a  will  without  undergoing  copurchase,  These 
excepted  persons  were  probably  the  Vestal  Virgins,  the 
Flanunim  Diali^,  and  (under  the  Papian  law)  freebom  women 
with  three  children.  A  senate's  decree  under  Hadrian  made 
the  indulgence  general  (Gai.  i  1 1 5  a,  136,  145,  ii  1 12). 

A  woman  in  the  hand  of  a  copurchaser  who  was  not  her 
husband  could  compel  him  to  reraancipate  her,  bnt  her  husband, 
except  by  first  divorcing  him,  she  could  not  compel,  any  more 
than  a  daughter  could  compel  her  father  (Gai.  i  137,  igo). 


B.  Peksonh  in  lUNDTAKE.  The  class  of  persons  in  hand- 
take  {in  mancij)io)  in  mainly  the  creation  of  technical  law.  All 
persoDiS  in  the  power  of  their  father  (whether  by  birth  or 
adoption)  Kin  be  inancipated  by  him  just  like  slaves:  after  such 
tnancipatiou  a  freeman  is  in  handtake  of  the  porauu  to  whom 

has  been  mancipated'.     Possibly  in  very  early  times  the 

*■  The  incapacity  to  nmk.^  A  will  (without  coptirchaHe)  eeema  to  me  to 
be  Absiilule^  and  not  memly,  as  »oiue  havo  aupiKJsed,  iimbititj'  to  luakd  a 
irill  withont  her  guardian'^  authority,  Gaiiia'  words  {tunc  eaim  non  aliter 
feminae  tettamenti  faciendi  jiu  habebant  quam  n,  etc)  are  clear  and  are 
■upportod  by  Cic.  Top.  4^tS  St  «a  jnuti-e-r  tettameutum  fecit  qua*  ee  capite 
numgiutm  diminuit^  nwt  eul^tur  e^  tt<iu-to  pmetont  Kcurtdmn  nan  kiJmias 
poiifesMJn  ilitri,  i.«.  the  will  is  imt,  merely  an  ineffective  will,  but  ahs^ihitely 
no  will,  just  like  (as  Cicero's  argiimont  proceetjs)  a  will  made  liy  a  slave 
or  an  exile  or  a  boy.  A  woman  goea  through  the  copurchase  in  this 
case,  not  to  get  a  (ximpUant  guardian,  hut  to  break  the  family  Kind.  She 
might  have  n«  dewire  ttt  change  her  guanJiaiw,  hut  they  eoidd  not  enable 
her  to  iliH]>oee  of  her  jm^perty  by  will :  they  could  however  authorise  the 
eoptirchii.se  which  net  her  atid  them  free, 

*  Cf.  Cic.  Casein,  34  ^98  Si  pater  v^adidii  earn  tpi^n  la  «wim  j^tt^^tatem 
nue^ierat,  ex  potentate  dimitiit^  Cicero'a  argiimeiit  behig  that  any  Tnrther 
OOftMqueticeB,  e.g.  loBH  of  citizenship^  ate  due  to  the  pUTchoser'H  holding 
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EDaDcipation  of  a  child  may  have  been  a  real  sale,  and  in  the 
time  with  which  we  iu*e  concern^  noxal  Burre-nder  of  a  chUd 
involved  maticipabiob ;  but  otherwise  it  was  a  mere  bit  of 
procedure  adapted  to  a  practical  result  very  different  from 
what  theory  would  have  implied.  The  object  of  the  procedure 
was  (1)  emancipation  firom  the  fathers  power  or  (S)  adoption 
by  another, 

1.  The  XtT.  tables  declared  that  if  a  father  gave  hia  son 
thrice  for  sale,  the  son  should  be  free  from  the  father;  *i  pater 
Jitium  ler  venum  duxt,  a  poire  jiHus  liber  est<i.  What  was  thus 
apparently  intended  as  a  check  upon  a  father  who  treats  his 
children  as  if  they  were  slaves,  was  applied  by  means  of  a 
series  of  fictitious  sales  to  emancipate  a  child,  and  was  taken 
literally.  A  son  had  to  be  mancipated  thrice,  a  daughter  or 
grandchild  (not  being  expressly  named  in  the  statute)  only 
once.  The  business  was  thus  managed  in  the  case  of  a  son. 
The  father  mancipates  him  to  some  one  who  takes  him  with 
the  same  formula  as  would  be  used  in  buying  a  slave  (see 
below  Book  IV,  Gai.  i  1 19),  and  then  an  if  dealing  with  a  dave 
sets  him  free  with  the  rod.  The  son  reverts  into  his  father's 
power.  The  father  again  manetpates  him  to  some  one,  usuatly 
the  same  person,  but  it  may  be  to  another,  who  again  sets  him 
free  by  the  rod^  and  he  falls  into  his  father's  power  again. 
Mancipatina  by  the  father  again  takes  place,  and  by  thh  third 
mancipation  he  ceases  to  be  in  his  father's  power,  and  is  in 
handtake  to  the  last  purchaser.  Two  courses  are  now  open. 
The  last  purchaser  can  either  manumit  him  at  once,  and  thereby 
make  him  his  freed  man,  and  as  patron  be  entitled  to  succeed  to 
half  of  his  estate  on  hia  death.  Or  else,  as  the  matter  was  gene- 
rally arranged,  he  remancipates  him  to  his  father,  who  now  holds 

biin  cAptiit^e  and  treating  tiim  oh  a  slave.  Apptireiitlj  Cicei^  \b  referring  to 
a  real  aale.  Of.  Liv.  xli  S  g  lo  whero  we  find  tbe  Saninltes  and  Pa-eligiii 
oom|)laiDirig  ( B.C.  17T)  of  their  couDtryoica  becoming  Ruman  citizena  and 
leaving  their  homes.  The  law  allowed  this  oulj  to  sucb  An  left  a.  stock 
behiud  them,  but  the  law  wan  c-'aded :  *V?  siirpem  domi  retitiquarerU,  IHhtos 
eu.0*  quibiUauibitit  Roatflnia,  in  nmi  COndttiOnem  ut  fRailUllutt€IVntur,  man- 
cipio  dabant,  Uberlmique  ciefn  eueui.  Seti  SIominHen  Sfaatsr.  iii  \>.  630  ed.  2. 
On  the  gDii€iraI  subject  of  iiale  of  children  in  the  ancient  world  see 
Kitteia  Heicfurfcht  p.  35S  nqq. 
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him  in  bacdtake,  aeU  him  free,  and  thus  hft4  a  palt-on's  rights 
to  the  exclusion  of  all  claim  on  the  part  of  the  last  purchaser. 
Such  an  arraDgeinent  is  made  in  tru^t,  and  the  purchaser  is  on 
that  account  calletl  a  fiduciary  father.  The  several  mancipa- 
tions could  be  done  od  the  same  day  or  with  an  interval,  aud 
before  the  same  or  different  witnesses.  The  son  is  thromghout 
treated  as  a  slave,  formally  sold  aud  formally  manumitted 
(Qai.  1 132;  PauHi.  25  §  2'.  The  Epitome  of  Gaius  (i  6  §  3) 
adds  that  each  mancipation  was  accompanied  with  the  transfer 
of  one  or  two  coins  as  symbol  of  price).  A  son  could  not  be 
emiaucipated  without  his  consent;  nor  could  services  be  stipu- 
lated for  from  him  as  from  a  slave.  The  ceremony  could  be 
performed  on  a  holiday  (die  ferinto)  as  well  as  on  other  days, 
and  before  such  municipal  magistrates  as  have  tegfis  actio  (Paul 
ii^S  §§3 — 5;  D.  xxxvii  I2fr4).  The  mancipations  made  by  a 
oopurchaser  to  enable  a  woman  to  change  her  guardian  or 
make  a  will  had  the  same  character  and  effect  (Gfti.  i  1 18). 

2.  A  like  series  of  fictitious  sales  by  mancipation  was 
applied  in  the  case  of  ordinary  adoption  before  the  praetor*. 
The  three  sales  remove  the  power  of  the  natural  father.  The 
son  is  in  handtake  to  the  laat  purchaser.  Again  two  courses 
are  open.  Either  he  is  remancipated  to  his  father,  and  then 
the  person  who  Eidopts  him  claims  him  in  court  as  his  son, 
and  on  the  father  making  no  counterclaim  the  praetor  assigns 
him  to  the  adopter.  Or  the  father,  having  by  the  third  manci- 
pation parted  with  bia  power,  has  nothing  more  to  do;  the 
adopter  at  once  claims  the  son  as  his  own  from  the  last  pur- 
chaser, whose  acquiescence  and  the  praetor's  decision  complete 
the  businejw.  Gaius  -says  it  is  more  convenient  to  take  the 
former  course  but  gives  no  explanation.  Probably  the  I'eason 
waa  a  desire  to  dispense,  as  far  as  possible,  with  outsiders,  and 


'  The  preswnoe  of  the  pmetor  would  be  nBcisfsary  for  ttiannmisHEon 
in  Rome,  though  not  mentioned  in  the  case  of  nona  by  Qaiua  and  Ulpian 
(ill  the  present  state  of  the  be.xt«). 

*  t'f.  Suet  Atf^.  64  Aftff"9(iu  nepote*  ftr  Agrippa  et  Julia  Oaiwm  et 
£,ucium  adoptan'i  fiwn-i  per  atsem.  et  Ubram  ei/tptoi  a  patre  Agrippa  where 
demi  mtsiiiit  that  it  woa  doQe  by  his  own  power  without  vobott  to  the 
prHfctor  [cf.  p.  60}. 
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to  secure  to  the  natural  father  his  rig'hta  to  the  iiiat^.  It  will 
be  seen  that  adoption  combinea  the  two  favourite  conveyancing 
methods  of  the  early  Rotnans,  formal  sale  by  mancipation  and 
suirendor  in  court  {injure  ceifsio,  Gai.  i  134). 


3.  Position  of  peesoks  in  handtake.  The  Roman 
lawyers  seem  often  to  have  carried  on  the  discussion  of 
principles  and  the  logical  application  of  them,  regardless  of 
the  frequency  or  probability  of  oecurrence  of  the  cases  sup- 
posed. To  this  habitj  I  imfigine,  we  owe  their  atialyais  of 
the  position  of  pcraons  in  handtake,  though,  as  Gaiua  says,  it 
is  usually  a  mere  matter  of  form  doue  in  a  moment  {pterumque 
hoc  JU  dicis  gratia  uno  maniento  i  141)-  Persons  in  handtake 
are  not  servi  but  servorum  loco ;  it  is  a  liberum  caput  which  is 
mancipated  fttid  manumitted.  Like  slaves  they  acquire,  not 
for  themselves,  but  fur  their  (temporarjO  master,  and  they  can- 
not be  bound  by  stipulation,  but  they  ai'e  protected  against  any 
contumelious  treatment  by  the  liability  of  their  master  to  a  suit 
for  insult  {injui-iarum)  by  their  natural  father  or  the  ci^purchaaer 
or  other  mancipant.  Their  status  in  the  eye  of  the  law  ig 
changed,  they  have  ceased  to  be  in  the  circle  of  agnates,  and 
they  are  released  from  their  position  only  as  a  slave  is  set 
free^  by  the  rod,  by  the  census,  or  by  wilL  Registration  in 
the  census  made  them  free,  even  without  the  consent  of  theii' 
(tempf>rftry)  master,  unless  there  was  a  trust  for  re  mancipation 
to  the  natural  lather,  or  the  mancipation  was  for  the  purpose  of 
a  Doxal  surrender  {i.e,  for  theft),  so  that  there  waa  a  pecuniary 
interest  in  his  retention  {hutic  actin-  pro  pectniia  habet).  By 
will  they  could  take  neither  inheritance  nor  legacy  from  their 
temporary  master  unless  expressly  directed  to  be  free.  The 
lea:  Aelia  iSentia  however  was  held  not  to  apply  to  persons  in 
handtake:  there  was  no  ]imitati<»n  of  the  number  of  such 
perwuis  who  might  be  freed,  and  no  inquiry  into  the  age  of 
manuniitter  or  niunumitteef  or  whether  the  manumitter  had 
a  patron  or  creditor,  whose  claims  might  be  injured  by  the 

^  Karlowa  {ItO.  ii244)  points  out  that  it  might  be  iiuftortaut  that  the 
real  father  abuuld  appear  in  the  fioai  procedure  as  ceding  hia  right  to  the 
adopter. 
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mauumission  (Gai.  i  123, 138— 141,  162,  163;  1190;  iiii04;  iv 
79;   on  iv  80  see  Lenel  EP.  p.  ^}g). 

The  natural  father  had  after  the  first  and  second  mancipa- 
tiona  a  reserve  of  power,  so  that  a  child  begotten  by  a  person 
m  baiidtake,  though  bom  after  the  thin!  mancipation,  is  in 
the  power  of  his  grandfather  and  can  be  either  emancipated 
or  given  in  adoption  by  him.  The  case  of  a  child  begotten 
by  one  still  in  handtake  after  the  third  maQcip^tion  was 
different.  According  to  Labeo  he  is  in  hatidtake  when  born, 
like  his  father,  but  the  practice  was.  says  Qaiue,  to  consider 
hia  position  in  suspense  until  the  father  is  either  set  &ee  or 
die.  If  he  be  set  free,  the  child  falls  into  his  father's  power: 
if  the  father  die,  the  child  is  independent  (Gai.  i  135), 

The  above-named  repeated  mancipations  were  required  in 
the  case  of  a  son  only.  For  a  daughter  or  a  grandchild  one 
mancipation  was  sufficient  to  remove  the  father's  power.  Hence 
tbe  above-named  procedure  for  a  son  after  the  tbird  manci- 
pation applies  to  others  after  one  mancipation  (Gai.  i  13^,  134, 


CHAPTER    VI. 


BEUOVAL  OF  FATHERLY    POWER. 


The  principal  modes  in  which  persons  are  released  from 
tbeir  father's  power  in  his  lifetime  are  emancipation,  adoptionj 
copurchase. 

1.     Emancipation^  is  described  above.    A  father  who  had 

'  Tlie  word  tmaiictpftre  la  used  not  only  of  freeing  pereonS  under  power 
but  of  giviug  up  control  so  that  another  gets  it,  stresB  being  laid  not  on 
the  fact  of  conveyance  by  TUluici|i:Ltion,  real  or  metaphorical,  but  on  tha 
resulting  abandonment  to  another.  So  (!ia  Fin^  i  7  §  24  FUtttm  in 
adoptionem  D.  Siluno  emawipavetat ;  Sen.  1 1  g  38  Ita  ssnfict^»  fiojieata  ^f,  M 
«  ip$a  defendit,  mi  Jut  mium  retin^t,  mi  nemim  emancipata  tit ;  Phil.  \\z\  §51 
Ate  vmdiium  atque  eTnanctpatvm  tribumztum  consiliijs  vesirit  opptmtit, 
whence  Homce  JSpod.  ii  1 1    says   of  Antony's  soldiera  Homamu  eAeuf 
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in  hts  power  not  only  sods  but  grandsons  could  free  boos  and 
retain,  their  children,  or  retain  sons  and  free  one  or  niore  of  the 
children,  or  he  could  free  both  sons  and  grandchildren.  And 
the  like  with  great-grandchildreD,  etc.  {Gai,  ap.  D,  i  7  fr  28). 

On  emancipation  of  a  child  things  contained  in  his  peculiufn 
were  treated  as  given  to  him  if  thej  were  not  taken  away.  But 
he  required  usucapion  to  perfect  the  gift.  Debts  he  could 
not  sue  for^  unless  he  was  made  hy  his  father  attorney  {cognitor) 
for  his  own  interest,  or  had  the  debtors  delegated  to  him. 
But  payment  to  hiiu  without  dissent  on  the  part  of  his  father 
was  a  go<>d  discharge  for  the  debtor  (Vat,  260),  No  serWcee 
could  be  imposed  on  him  as  on  a  freedman :  his  duty  waa 
affection  (pieta^,  D.  xxxvii  15  fr  10),  As  regards  hie  father's 
claim  to  inheritance  see  fiook  IIL  As  stated  above,  p.  65, 
he  could  be  sued  for  contracts  and  delicts  made  or  incurred 
befi>re  emancipation, 

A  son  (of  whatever  age)  had  no  power  to  compel  hie  father 
to  emancipate  him  (D.  i  7  fr  3 1 ), 

2.  By  adoption  described  above  a  child  was  released  from 
the  power  of  one  in  order  to  come  under  the  power  of  another. 
All  rights  gained  by  adoption  were  lost  by  emancipation  from 
the  adoptive  father  (D.  xsxvii  3  fr  3  §  2). 

3.  By  copurchase  a  woman  passed  from  the  power  of  her 
father  into  the  hand  of  her  husband  or  other  copurchaser  (Gai, 
i  136), 

4  Lobs  of  fatherly  power  followed  loss  of  citizeTiship  either 
on  the  sons'  part  or  their  father^s.  A  foreigner  could  not  be 
in  the  power  of  a  Roman,  nor  have  a  Eoman  in  hie  power. 
The  caaes  of  interdiction  from  the  use  of  water  and  fire  and  of 
capture  hy  the  enemy  are  particularly  mentioned.  In  the  case 
of  captives,  if  they  returned,  the  relation  was  revived;  if  they 
died,  it  was  in  Gains'  time  a  moot  question  whether  the  fatherly 
power  ceased  at  the  time  of  capture  or  at  the  time  of  death 


emafiCi'paUts  ftmiiuAe  (sc.  ClBopatrae) ;  Plaut,  Bac.  92  7n-uiwr,  tibi  m« 
ej/MiicUpo,  tlUtM  *um.  So  of  CODVeyaacfii  of  property;  caida?n.  de  parte 
f^nium  cum  vicino  liiiffanti  (Otho)  adhibitut  arbiter,  totum  agnim  redemit 
emaTtcipuvitque  (Suet,  OiA.  4).  Cf,  Pliu.  Ep.  TraJ.  4;  Fest.  p.  77  j  Corp. 
Iruer.  Lot  11  no.  3003=  Bnmao,  no.  1 16,  15;  Quiutil  vi  3  §  44. 
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(Qai.  i  128,  129,  cf.  Ulp.  X4).     The  fonner  view  ia  given  in 
the  Digest;   see  above,  ]>- 42. 

A  further  cuae  is  thtit  of  sons  bucomin^'  members  of  Latio 
colonies  at  their  father's  bidding  (./h-ssm  parentis,  ih,  l^\\ 

5.  Males  left  their  father's  power  if  'inaugurated'  as 
flamens  of  Jove:  femalea  if  'taketi^'  as  Vestal  V'irgina  {ih. 
1 30),  or  married  to  a  JtameJt  Jovis  and  piisfeing  into  his  hand 
{T&c.An.iv  16), 

6.  By  the  death  of  the  father  all  the  children  become  itat 
jurtKi  but  grandchiJdrcii  become  indepeudeut  only  if  their  own 
father  is  also  dead  or  has  already  passed  from  his  lifitheT's  power 
in  some  other  way.  Jf  their  father  ia  alive  and  becrpmes  inde- 
pendent by  their  graridlather'a  death,  they  fall  under  his  power 
(Gai.  i  127;  Ulp,  x). 


CHAPTER    VIL 


AGNATES  and    CAPITIS  nEMISUTiO  MINIMA. 


\ 


1.  Outside  the  family  proper  were  the  agnat-i,  i.e.  persons 
related  to  the  head  of  the  family  through  males.  Such  are 
brother  and  sister  by  the  same  father  (whether  the  mother  be 
the  same  or  not),  brothers'  children  and  descendants  through 
males,  fathers  brother  and  his  children  and  descendants  through 
males\  Those  related  by  adoption  or  brought  under  power  by 
causae  probatio  (Book  I  chap,  iii  v)  are  aa  much  agnates  as  those 
related  bv  biood  ;  and  all  agnates  are  also  cognate  to  the  same 
persons.  In  fact  agnates  are  such  as  have  been^  or  if  bonir 
etc.  would  have  betn,  membera  of  the  same  family  at  one 
time. 

^  Cf.  GbU.  i  12  §  9  Virffo  Yfaitfdii  simal  eat  capca  atqiu  in  atrium  Vmtae 
deducta  et  ptiTiUficibut  tnidUa  eat,  ^a  ttaiim  tevipofe  tine  ejitaHcipatione  etc 
nne  capitui  miiiJttione  e  patria  potasiate  exit  et  Jug  tutamenti  faciendi 
apiscCtur.  g  13  Gapi  auttm  win^o  prapt^rea  di<:i  vidctur^  quia  pontiJk:i4 
maximi  Rtdnu  pftnta^  ab  «t  parents  in  cujiu  potettate  e*t  vaiuli  belio  ottpta 
abdaciivr. 

'  Soe  the  ttfmtna  aff^natumi*,  Book  III  chap.  iti. 
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Cogttates*  are  all  who  are  agnates  and  also  all  related 
through  women.  A  raofcher'a  brother  and  Bister  and  their  de- 
scsndiinta,  a  sister's  children  and  dt^scendants  are  coguat^rs  bxit 
not  agnates,  i,e-  they  are  kin  by  blood  but  not  tnembers  of  the 
same  Roman  family  (Gai.  i  156;  Paul  ap.  CollaJt.  xvi3§§  13,14; 
D,  xxKviii  16  fr  2  ;  L  t6  fr  195  §2). 

Outside  the  agnates  stood  in  the  old  civil  law  the  clan 
{gens)  or  clajasmeQ  {gentiles),  with  common  sacrificial  and  burial 
rites  or  places,  as  if  of  common  descent.  But  this  had  ceased 
to  be  regarded  in  the  times  of  the  Classical  Jurists ;  and  their 
claims  to  intestate  inheritance  and  guardianship  were  super- 
aeded  by  the  praetor  (Gai,  iiii/;  Ulp.  ap.  Cottat.  tlv'i  4  ^  2). 
See  below  in  Book  m  chap,  iii. 

2.  The  loss  of  the  agnatic  or  family  connexion  was  capitis 
deminuUo  mimma".  This  is  in  some  respects  not  well  described 
as  a.  loss:  it  Is  a  change,  stat:u^  mutatio,  and  occurs  when  a 
peL'^on  is  adopted,  or  a  woman  makes  a  copurchasc,  or  free 
persons  are  mancipated,  or  art  manumittud  after  mancipation; 
and  thts  change  of  status  takes  place  toties  quoties  (Gai.  i  159 
—162)". 

The  effect  of  this  loss  or  change  of  status  was  to  break 
the  agnatic  connexion  (for  the  person  himself  not  for  hia 
d  e  Been  dan  ts),  and  to  destroy  alt  such   rights  as  the  old  civil 

■  Cognatio  was  recogmeed  in  many  p&Hs  of  the  law,  but  never  beyond 
the  seventh  degree,  and  there  only  in  a.  Mecotid  cotlHlti'd  child  {aobrin^ 
tobn'nave  wa/rt*,  nala).  AH  to  and  in  the  sixth  degree  were  recognised  by 
the  ptftetor  in  gKmting  boitomm  poMesst'o  (D.  lajtviii  8  fr  1  §  3),  by  tbe  I&k 
Fiiria  excepting  from  restrictions  on  atnount  of  legacies  (Vat.  joi  ;  Gai.  ii 
225),  l>iX  Jtdia.  restrii:tLng  calling  witaessetit  iacrituitial  cosCi^  {D.  ixit  5  fr4), 
lex  Papiii  Poppaea  excepting  fi-om  disabilitira  in  taking  under  wills  {VaL 
Z15,  216),  aud  the  Bpe«cb  of  Severuia  un  Gicuses  from  guurditiiiahip  (Vat. 
158J*  AH  to  and  in  the  fifth  degree  were  pecogoiHed  by  the  /ex  Cincia  on 
gifts  (Vat.  398^  299)1  ^is-c  Adlia  repetundamm  diaqualifying  relatives  to  be 
judges  (Brunei,  no.  ro  v  22)j  lex  Cornelia  disqtialifying  for  judgea  in  auila  for 
insult  (D.  xlvii  JO  fr  5  pr),  and  the  l?^  Jutia  ah  given  in  Coltat,  is  2  §  3. 
Only  four  degrees  are  named  in  lex  Pompeia  i/p  parrtcidiia  (D,  xlviii  g  fr  i). 
See  Bruns  A>.  Schr.  ii  p.  310.  A  Dotnptete  liat  of  cognates  ia  given  in 
D.  jlviii  10  fr  itx     See  Book  III  chap,  v. 

*  For  ^ipitia  dem.  viintyr  and  maximu.  see  Book  1  ohap.  iv. 

'  See  my  n.  on  cfa  Utufntctv  fr25  §a. 
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law  attached  to  membership  of  a  family  and  other  rights 
created  under  its  sanction  (Gai.  i  158,  163;  D.  xxxviii  i6iir4, 
II  ;  tit,  17  fr  1  §8).     These  are 

(a)  Rights  of  intestate  inheritance,  and  guardianship  resting 
on  the  XH.  tables  {UffUima  hei'editas,  legitinia  tutela,  Ulpuxxvii 
5;  xi/;  D/iv  ^  tr  y  pr).  And  a  will  already  made  is  broken 
(Gauii  145  J. 

(6)    Usufructs  (Vat.  60—64). 

(c)  Services  which  a  fi-eetinian  is  bound  by  oath  to  perform 
'  for  his  patnm  (Gai.  iii  83  ;  D. xxxviii  t  fr  7). 

(d)  SnitG  in  which  issue  has  been  joined  in  a  statutable 
tiial  (Gai.  iii  83.  text  mutilated). 

(e)  Partnerahip;  which  however  could  be  reestablished  at 
once  by  consent  (Gai.  iii  153;  D.  xvii  3  fr  58  §  2), 

(/)  The  ri^ht  of  an  adstipuhior  to  sue  (GaLiii  114;  see 
also  D.  xlvi  3  fr  38  pr). 

{g)  Liability  to  creditors:  this  however  was  practically 
restored  by  the  action  of  the  praetor  (Gai.  iii  84 ;  iv  3S).  See 
above  under  arrogation. 

Liability  for  in^jult  or  other  delicts  follows  the  offender  not- 
I  -withstanding  the  change  (cum  capiie  amhutat,  D.  iv  5  fr  7  §  i). 

The  public  pusitiun  of  a  person  (magistrate^  senator,  judge) 
is  not  affected  by  capitis  dem.  tuiniTna  (D.  iv  5  f r  5  §  2). 


CHAPTER    VIII. 


ALIMONY. 


A  reciprocal  obligation  upon  parents  to  support  their 
children  and  on  children  to  support  (alere,  exhibere)  their 
parents  was  recognised.  There  are  several  constitutions  of 
I  the  Antoninea  to  this  eflfect.  Application  was  made  to  the 
i  consul  and  he  appointed  a  judge  to  inquire  summarily  into 
the  circumatancea,  whether  the  relation  was  as  stated,  and 
whether  the  one  was  unable  to  support  himself  and  the  other 
was  able  to  support  him.     Not  only  children  under  power  but 
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thoae  who  were  emaimipated  or  otherwise  independent  were  both 
liable  to  give,  and  ablo  to  claim,  support.  Fathers  and  other 
aacendantg  and,  accardiug  to  the  better  opinion,  mothers  and 
their  ascendants,  had  a  claim.  The  like  duty  is  impised  on 
mothers  anil  their  children  not  bom  in  lawful  marriage.  Sooa 
are  not  bound  to  pay  their  father's  debts ;  nor  are  a  son  8 
heirs  liable  to  support  hia  father,  unless  in  extreme  need.  A 
daughter's  children  have  uo  claim  on  her  father.  A  judgment 
that  alimony  is  to  be  paid  does  not  prejudge  the  question  of 
parentage  (so  M.  Anrelius  decided).  If  the  decision  is  Dot 
4ibeyed,  a  diairess  will  issue,  to  compel  obedience  (D,  ixv  3  fir  5 
pr^§i8.  fr8;  Cod.  v  35). 


CHAPTER    IX. 


PATRON   AND    FUEEDMAN. 

A.  PosiTio>f  OF  FRKEDMAN.  A  slave  i>n  being  set  free 
assumed  the  name  (jiooien  and  ^fuenonufri,  cf.  D.  sxxi  fr88§6) 
of  his  master,  to  whom  he  did  not  cease  to  beloug.  The 
relation  of  patron  and  freedmati  waw  in  fact  a  continuance 
as  regards  tlie  family  in  a  modified  form  of  the  relation  of 
master  and  slave.  But  his  buaine^  relations  with  the  world 
generally,  including  hia  patron,  were  now  on  a  dilTerent 
footing:  he  could  act  and  was  responsible  for  himself.  His 
children  born  after  manumiasion  were  freeborn,  and  did 
not  stand  in  any  such  quaai-st^rvile  relation  to  their  father's 
patron. 

B.  Who  was  patron  ?  On  the  patron's  death  the 
position  of  patron  (patronatvs)  passed  to  his  agnatic  descendants. 
I.e.  children,  sons'  children,  etc,  of  the  nearest  degree,  i.e.  to  all 
of  the  same  degree  collectively,  diviaioo  not  being  allowed  (D,  x  2 
fr4l).  The  same  were  patrons  of  persons  freed  by  will  (orcms 
liherti  D.  Jtxvi  4  fr  3  §  3),  But,  by  a  senate's  decree  made  in  the 
time  of  Claudius  (41 — 47  A.D.),  any  patron  who  had  in  his  power 
two  or  more  children  bom  in  lawful  marriage,  might  assign  one 
or  more  of  hia  freedmen  or  frecdworaen  to  such  of  hia  children 
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as  he  chose,  who  would  tlieti  be  patron  or  patrons  ia  full  right 
of  the  freedmen  or  fret^dwomen  aasigned  j  but  if  such  asaignees 
died  without  leaving  children,  the  patronage  should  revert  to 
their  brothers  and  siatera,  '  Children  '  thruughout  the  decree 
was  taken  to  include  grandsons,  granddaughters,  ftc 

The  fiasignment  might  be  made  in  any  worda  or  by  signs 
or  writing,  by  will  or  cndiciU  or  in  the  lifetime  of  the  patron. 
It  might  refer  to  slaves  made  free  by  will  as  well  as  to  those 
who  were  freed  already.  It  could  be  conditional  or  deferred 
for  &  time,  and,  until  the  condition  occuiTed  or  the  time  came, 
the  rigblH  of  all  the  patron's  children  remained  uuaffected; 
and  therefore,  if  the  freedman  died  meanwhile,  all  the  children 
and  not  the  assignee  only,  were  entitled  to  the  ioheritance  or 
poe^^es^ion  of  hift  estate.  If  the  assignee  brought  a  capital 
chaise  against  the  freedman,  he  could  not,  but  hia  brothers 
could,  apply  for  possession  of  the  freedman's  estate  against  the 
will.  They  coutd  apply  also,  if  the  assignee  ueglected  to  do  go. 
If  there  were  two  joint  patrons,  the  assignment  by  one  did  not 
affect  more  than  hig  own  share.  An  assignment  might  be 
revoked  by  a  simple  act  of  will.  Disherison  of  a  son  did  not 
affect  the  assignment  of  a  freedman  to  him.  uniesa  that  effect 
was  intended.  Modestin  thought  that  aasigumeut  might  be 
made  to  an  emancipated  son^  if  the  patron,  in  accordance  with  the 
words  of  the  senate's  decree,  had  two  or  more  still  in  his  power, 
Julian  is  said  to  have  held  with  others  that  the  assignment 
dropt,  if  the  assignee  was  emancipated  afterwards.  The  emanci- 
pated children  of  an  assignee  were  held  to  have  some  claim  to 
benefit  by  the  asstgoment  in  preference  to  the  assignor's  other 
aons  thongh  iinemancipated,  but  what  benefit  is  nut  stated* 
A  patron's  son  had  uo  right  of  assignment  (D,  xxxviii  3  rr3§9; 
tit.4fTlpr— §6;  fr  3  ;  fr;— 10,  t2.  I3pr;  Just-iii  8§2). 


C.  Patron's  rights.  A  patron's  rights  cunsisted  in  a 
clftim  (1)  to  the  whole  or  part  of  his  deceased  freedman 's 
estate ;  (2)  to  support  in  case  of  need ;  (3)  to  due  respect ;  and 
(4)  to  services. 

1.  On  the  patron's  claim  to  h-ereditas  and  bonoru/m  possessio 
see  Book  III  chap,  vi,     A  freedman  was  not  allowed  to  defeat 
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this  claim  by  gifts  to  others  in  his  lifetime  {Actio  Fahia  et 
Calvisiana,  Book  V  chap,  viii  S). 

2.  Aliinenta.  'Alimony.'  A  patron  in  need  had  a  right 
to  be  supported  hy  liis  freedman  or  fi-eedwoman  (Paul  ii  32). 
The  amnmit  of  monthly  support  was  deternaioed  by  an  arbiter^ 
having  regani  to  the  freedman s  means.  Sometimes  after 
inquiry  a  patron's  chiMren  also,  and  even  (if  he  himself  and  his 
children  are  not  alive)  his  father  and  mother,  couhl  claim 
support  from  welt-to-do  freedmen  (D.  .xxiv  3  fr  5  §§  19,  20,  24 — 
26;fr9).  A  mother's  freedman  could  aUo  be  compelled  to 
support  her  children  {ib.  f r  5  §21).  The  question,  whether  a 
person  h  the  patron's  freedman  or  not.  can  be  tried  as  a 
preliminary  issue  {ib.  fr  5  |  iS). 

3,  Obseqiiium,     Freedmen  were  bound  to  show  respect  to 
their  patron  and  his  children,  and  that  in  several  ways.     They 
were  punishable  for  abusive  language,  wliile  they  had  no  action 
against  him  for  the  like  or  for  slight  blows  or  correction.    They 
could  not  bring  auy  action  at  all  against  him  or  his  parents  or 
hiis  children  without  the  permission  of  the  praetor,  who  would 
grant  the  patron  an  action  for  breach.     All  actions  imputing 
disgraceful  conduct  (famosae)  such   as*  for   taking  money  to 
bring  or  not  bring  suiU  against  others,  far  injuTiarum,  de  servo 
CDtrwpio,  interdicts  unde  vi  or  quod  vi  attt  dam,  and  actions  and        . 
pleas   of  fraud  or   intimidation  were  not  admissible   in   that  ^H 
shape;  an  action  or  plea  stating  the  facts  without  imputation  ^^ 
(in  factum)  was  substituted,  at  least  in  some  casea  (D.  iv  3  fr  Ii; 
xliii  16  fr  T  §43  ;  xlvii  10  fr  7  §  2).    A  plea  of  fraud  could  not  be 
used  by  a   freedman   himself  even  against  his  patron's   heirs 
(D.  xliv4fr4g  16).    Nor  if  he  tendered  an  oath  to  his  freedman 
could  the  freedman  call  upon  him   to  take  the  oath  of  good 
faith  (d!e  ctilumnia).     Such  respect  was  personal  to  the  patron, 
whether  suing  for  himself  or  for  others,  but  was  not  required 
towards  his  representative.     Further,  in  any  action  against  a 
patron,  condemnation    could  be  obtained  only   so   far  a.s    th© 
patron's  means  allowed  (Gai.  iv  46, 1 83, 1 87 ;  D.  ii  4  fr  4  §  i ;  ft- 
§§  S.  1 2,  13;  xxxvii  I  5  fr  2,  5—7).     The  city  praefect  (or  in  th. 
pr-uviuces  the  governor)  was  specially  charged  with  the  control  of 
frcodmon,  and  could,  if  any  were  accused  by  their  patron  (or  if 
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there  were  more  than  one  patron,  theu  by  all)  of  persistent 
want  of  respect  or  of  graver  conduct,  visit  thorn  with  peraonal 
chastisement,  or  forfeiture  of  part  of  their  estate  to  their  patroti, 
or  baniahment  J  or  even  labour  in  the  niinen  (D.  i  |2  fi*  I  §2; 
xxxvii  14  fr  1,7  §  1  ;  il9fr50§4)*.  A  constitution  of  Coni- 
modus  directed  that  freedmen  who  had  uycd  grave  violence  to 
their  patrons,  or  abandoned  them  in  poverty  oi'  sickness,  should 
be  reduced  into  their  patron's  power,  or  even  sold  as  slaves  and 
the  purchase  money  given  to  their  patron  (D.  xxv  3  fr  6  §  1). 
Theft  by  a  freedman  from  hia  patron  (being  punishable  other- 
wise) did  not  give  rise  to  an  action ^Ht  (D.  xlvii  2  fr90).  The 
freedrnan  of  a  civic  community  or  other  corporation  was  not 
prevented  from  suing  the  individual  members  (D.  ii  4  fr  10  ^4J. 
4.  Operae.  The  services  which  a.  slave  was  in  the  habit 
of  performing  or  might  perform  to  his  master  often  survived 
the  change  in  their  relation.  It  wois  held  that  a  freedman  was 
under  a  natural  duty  to  pcrfoiTn  (edere,  dare,  praeaiare)  services 
U>  hi*  patron  {natura  operas  patrojio  Uhertua  debet^  D.  xii  6  fr  26 
512).  Services  were  of  two  kinds,  dutiful  {ojiciales)  and 
industrial  (fabriles).  The  former  were  of  a  personal  and 
domestic  character,  such  as  to  accompany  him  on  journeys,  to 
manage  his  lawsuits,  to  guard  his  house,  etc.,  and  were  re- 
garded as  perforraable  only  to  the  patron  or  hia  children  :  they 
would  naturally  vary  according  to  the  wants  of  the  patron  and 
the  capacity  of  the  freedman.  But  a  freedman  might,  like  any 
one  else,  htive  special  qualiticntiuas,  e.g.  as  a  doctor,  architect, 
pantoroime  actor,  painter,  book-keeper,  copyist,  or  might  prac- 

f  tiae  aome  handicraft.  Such  industrial  services  were  obviously 
in  no  way  special  to  the  relation  between  freedman  and  patron. 
Other  persons  could  do  them,  others  could  receive  them,  thoy 
could  be  let  for  hire,  they  had  a  money  value,  and,  if  paid 

I  when  not  due,  could  be   the   subject   of  a   condiction.     The 

'  A  disuiiaBioii  took  pl»ce  in  the  soimte  a.v.  56  on  the  conduct  of 
freedmen,  jond  it  wns  urg&l  that  thoj  should  be  liable  to  be  brought  Ikock 
luUi  slavery;  quid  enim  atind  hum  patronn  ennofWf}tm  est  quain  ut  viceri- 
mm/i  ultra  tapidejit  in  oram  Campania^  Ul>ertum  rde^et  (Tac.  Att.  liii  26 
where  the  mention  of  Campania  is  probnbly  ironitail),  Claudiiia  it  m  said 
ingratoM  et  de  qiiibux  patroni  querersnlur  rei7ocai'iC  in  serifttutem  (Suet. 
Claud.  25). 
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patron  could  require  their  being  rendered  grattiitonsly  not  only 
k>  himself  but  to  his  friends:  he  need  uot  always  be  ill  himself 
in  order  to  make  use  of  the  services  of  his  freedman  who  was  & 
doctor.  And  if  the  freedrnan  gave  up  the  practice  of  such 
special  craft,  the  pn-tron  might  then  require  other  services. 
But  all  services  must  be  reasonable,  regard  being  had  to  the 
age,  health,  and  habits  both  of  freedman  and  patron  ;  and  eora- 
patible  with  the  freed  man's  plan  &f  life  and  his  dignity.  They 
must  be  so  regulated  as  to  allow  of  the  freedmanV  attending  to 
his  personal  wants  (corporis  cwra);  and  aa  the  service  is  to  be 
performed  at  his  own  cost,  he  muatj  unless  the  patron  supply 
him,  have  time  to  work  for  his  own  living  (D,  xxxviii  i  fr6, 9. 
"6,  17,  27,38,50). 

In  order  to  give  legal  sanction  to  the  freedman 'a  natural 
duty  the  following  practice  was  resorted  to.  Services  were  pro- 
mised on  oath  by  the  slave  (even  if  impubes)  before  manumis- 
sion: this  oath  did  not  bind  legally,  though  doubts  on  this 
point  existed  at  one  time,  but  was  intended  to  induce  the 
repetition  of  the  oath  immediately  after  manumission.  This 
second  oath  gave  rise  (as  no  other  oath  did)  to  a  civil  obligation', 
■which  could  be  extingwiahed  by  formal  release  and  was  lost  by 
capitis  demivutio  (Gai.  iii  8^,  g6;  Epit  ii  9  §  4  ;  D.  xxxWii  1  fr  7 
pr;  xl  12  fi"44;  xlvi  4  fr  13  pr).  Instead  of  an  oath,  a  stipula- 
tion was  often  made  after  manumission. 

The  oath  or  stipulation  generally  covered  gifts  as  well  as 
services,  domim,  munust  operant  se  praestutuntm.  By  domtm 
was  meant  any  gift ;  by  munus  a  gift  on  some  Rpecial  occasion 
such  aa  births  or  marriages'.     A  service  was  a  day's  work  and 

^  Cicero  {Fam.  vu  2  ad  fin.)  refers  ap[mreiitly  to  a  refuaal  of  a  frccdm&a 
t^i  roiJCfit  the  oath  made  lief'pre  manuniiHsimu  He  is  Hi»eakitig  at  some 
fruednien  of  hiM  own  who  had  comuiitted  theft  etc.  and  had  deserted  hia 
BOD.  Itaq^te  uaurpam  v«im  iUud  Drtut  tU  fenmC  pnmtorU  i'»  eo  qui  eadvjn 
ii6w  itvn  jur<irist,  me  itiot  libero*  now  addi^dgfe^  prua«rlim  cxim  ad^tset  netno 
a  qtio  recte  mndiear«)itur,  i.e.  he  cancelled  their  (inohoflte  ])  tDaiiuroii*aioii. 

"  Labeoaii,  munm  tsie  donum  ct/m  ctitaa;  nt  puta  Tiataiieium,  nuptdH- 
dum  (D.  h  16  fr  194).  Mnnit»  propris  m(  quod  necemarie  obimuK  lege  more 
MB/wn'ijywe  ^'w  i/ui  jube/idf  htihei  pofeflatem.  Do/t^  avtem  proprU  jtunt 
qmu  nuUa  tiecetaitate  Juris  (aut)  q^ii  ted  »pont*  praext/jntiir:  quae  si  non 
pmettuntur^  nulla  reprehenxio  e*f,  et  n  praaaantiir,  pterumque  taus  ««( 
(16,  fr  214). 
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was  regarded  as  a  whole,  not  divisible.  If  division  had  to  be 
made  (as  between  co-heirs,  etc.)  it  was  done  either  by  dividing 
the  Dumber  of  days,  or  by  dividing  the  muney  value.  The 
obligation  of  services  imposed  by  the  patron  and  iiodertakea 
by  the  freedmaa  was  ascertained  ia  u  umber  and  character^  no 
doubt  often  by  agreement  between  master  and  slave  before 
manumission;  and  the  gifts  wertj  probably  alsit  ascertained, 
peihapA  by  custom.  But  this  is  not  enough  to  -^raund  an 
a^tcxD  again^tt  the  freedman.  The  general  pmniiBe  of  pu  many 
■ttVicefef  reqtiiretj  to  be  supplemented  by  a  declaration  or  notice 
given  by  the  patron  of  the  particular  work  required  and  the 
days  when  it  ia  to  be  performed.  It  is  implied  that  the  con- 
venience of  the  patron  will  decide  thi«,  and  hence  the  insertion 
of  such  words  as  cum  poposcero  in  the  oath  or  stipulation  is 
unnecessary.  Until  this  notice  (indictio)  ia  given,  the  service  of 
whfttever  kind*  is  not  le_^ally  due;  and  suit  cannot  be  brought 
until  the  time  for  performing  the  service  is  over,  without  its 
being  performed  (semper  praeterita  opera  quae  jam  dari  non 
possit  petitur).  Nor  is  the  service  due  if  the  freedman  is  too 
ill  to  ])erfnrin  it  or  is  hindtred  by  the  patron.  It  must  be 
performed  at  the  place  whore  the  patron  is,  the  time  and 
expense  of  getting  there  being  at  the  putron's  cost;  but  the 
frecdman  is  not  bound  to  follow  him  all  about  the  world 
(D.  atxiviii  i  fr  1,7  §3,  frS,  15,  20—22  pr;  xlv  i  fr  54  §1,73  pr; 
L 16  fr53  pr,  2J4),  There  was  an  interdict  to  compel  the 
production  of  a  freedman,  to  whom  his  pafcrc>n  desired  to  give 
notice  of  services  (Gai.  iv  162). 

It  was  contrary  to  the  Aelian  Hentian  statute  for  the  patron 
to  impose  upon  hia  freedman  a  rent  (merces)  instead  of  servicea, 
thus  converting  a  persona!  relation  of  gratitude  and  respect 
into  a  purely  commercial  claim.  But  if  he  could  not  use  them 
in  kind,  e.ff,  the  services  of  a  doctor  or  actor,  he  might  let  them 
without  coming  under  the  statute.     And  such  an  arrangement 

1  Leist  {in  Gliiek's  Pand.  g  1622,  Part  v,  g  1 58,  p,  226)  iiiiHiuMleratAuda 
fr  24  as  if  it  diBtiuguwhed  iKstween  op,  fahrile^  a.nd  olhora  duo  to  a  patron ; 
whereas  Julian  is  treating  of  stipuJAtioiia  for  uorviccd  certain  in  gcneml  otid 
ooDtraaUt  them  with  atipuI&tioniB  for  aervicoB  to  be  rendered  by  ^oediuaii 
Ifi  patron. 
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might  always  be  made  by  agreement  with  the  freediuan.  Or 
the  patron  could  give  the  freednian  the  alteruative  of  either 
performijag  services  or  payitjg  a  sum  iu  lieu  of  each  (D.  xxxvii 
14  fr6  §  I  ;  xxxviii  l  fr25;  XI9  £r  32  §§  I,  2). 

Services  may  be  promised  expressly  to  a  patron's  children 
as  well  as  to  himself  {patrono  liberisqiie)  and  can  then  be 
claimed  by  the  children  (grandchildren,  etc.)  after  lus  death, 
whether  emancipated  ur  not,  and  whether  made  heirs  by  their 
father  or  not.  Even  jxisthumous  children  are  included.  Children 
given  in  adoption  are  included,  only  if  made  heirs  by  their  father. 
If  the  promise  is  made  simply  ptitrtmu,  children  can  cEaim  only 
if  heirs  (directly,  not  through  a  slave).  Children  claim  services 
equally,  whatever  be  their  share  in  their  father's  inheritance 
(D. iKiviii  I  fr5,fr7  ^6 — 8, fr  23  §  i;  cf.  l  16  fr 70).  Industrial 
aervicea  paaa  to  the  heir  and  can  be  sued  for  {i.e.  the  value  of 
past  services)  even  by  outsiders  just  aa  repayment  of  a  loan 
may  be  sued  for'.  Dutiful  services  do  not  pass  to  the  heir,  and 
an  outsider  cannot  continue  the  suit,  even  if  begun  and  issue 
joined  by  the  patron:  whereas  children  (expressly  included  in 
the  freedman's  promise)  can  bring,  and,  unless  expressly  dis- 
inherited, can  continue  auch  a  suit  (D.  xxxviii  I  fr4,6,  29-). 
A  transfer  of  an  inheritance  under  a  trust  doea  not  carry  with  it 
the  action  for  freedman'a  services  (D.  xxxvi  i  fr5/pr).  Sureties 
are  liable  in  case  of  delay  on  the  ]jart  of  the  freedman,  but  such 
delay  cannot  exist  on  their  own  part,  for  they  are  incapable  of 
performing  the  services  (D.  xxxviii  1  fr  44).  Assignment  of  the 
patron's  right  to  one  child  does  not  exclude  hia  brothers  from 
a  claim  to  services  promised  previously  j  nor  is  a  grandson  of 
one  patron  excluded  by  the  aon  of  another  from  services 
promised  to  the  joint  owners  who  manumitted  the  slave  {fr  51). 

If  services  are  promised  to  the  patron  or  Titius.  the  freed- 
man la  discharged  by  performing  them  to  Titius,  only  if  they 

*  Psrinde  ertim  optrue  «  fiherttJt  fv;  pacutiM  iTedita  petitnr  fPotap.  ap, 
D,  xxxviii  I  fr  4),  Just  as  money  lent  irj  wpent  hy  the  iKirrowor,  so 
aer\*ices  (£.«.  ao  iwoxiy  days'  work)  may  be  spent  by  tbe  fpeedniaii  for  bis  uwn 
puri>0(MU4  and  the  cnniiUir  or  [latron  or  heir  baa  a  strict  auit  for  the  amount 
or  value- 

^  I  refer  thia  fragment  to  opertM  oj/iciala.  Others  omit  tton.  Lend 
{Paling.  i\  795)  retains  jion. 
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&re  itidustHal  aervicea,  and  he  performs  auch  as  he  would  per- 
form to  his  patron  (fr  lo  §  I — fr  12, 23  pr;  xii  6  fr  26  §  12), 


D.  Praetor's  contiiol.  The  praetor  included  suits 
against  Jrcedtnen  Id  his  edict  in  order  to  exercine  control  over 
the  demands,  often  oppressive^  (as  Serviiis  declaied).  made  by 
patrons  upon  their  freedmen.  The  Praetor  Rntiliua  waa  the 
iiwt  to  declare  in  his  edict  that  he  would  grant  actions  only 
for  aervicea  and  to  give  effect  to  bargains  tnado  by  the 
patron  for  adinisaion  to  partnership  in  the  freedmau'a  property 
if  there  were  default  uf  due  respect  (obsequiuTn}.  On  this  analogy 
subsequent  praetoi'S  admitted  pcktrous^  to  possession  of  a  certain 
share  of  their  deceased  freedinan's  estate  contrary  to  the  will 
(^e  Bcxik  HI  chap.  vi).  But  the  bargain  of  a  partnEirship 
was  held  as  invalid  ipso  jut-e,  pre-sunaabty  because  contrary 
to  the  reasonable  terms  and  voluntary  character  of  Partnership 
X  xxxviii  I  fr2,  36,  tit.  26-1;  xliv  5  fr  I  §7;  cf.  xvii  2fr  j  §3). 
And  if  a  patron»  after  manumiHsion  without  any  previous  bar- 
gain, got  the  freednian  to  make  a  pi-omise,  which  the  patron 
could  hold  over  him  in  terrorein  and  enforce  as  a  penalty  for 
say  conduct  of  the  freedraan  which  displeased  him  (thus 
avoiding  the  nece^ssiby  of  proving  the  freedmau's  iU-conduct), 
the  praetor  granted  a  plea  to  prevent  the  execution  of  auch 
a  burden  on  his  liberty  {&s5ceptio  onerandae  lib&rtatU  cau«a). 
Sureties  and  esrproinissor,  if  any,  could  take  advantage  of  this 
plea.  When  the  promise  was  made^  not  immediately  on  manu- 
mission, but  after  an  interval,  there  being  then  no  real  cora- 
pubioa  on  the  ft-eedman  to  make  it,  doubts  were  entertained 
whether  the  plea  should  be  granted  ;  but  it  was  allowed  if  after 
due  hearing  it  appeared  that  the  freedttmn  had  been  intimi- 
dated or  overawed  by  the  patron  (D.  xliv  S  f r  i  ^  5,6,  8;  fr2  §2), 
If  however  the  patron  had  delegated  the  freedman  under  thia 
promise  to  his  creditor,  or  the  freedman  had  delegated  his 
debtor  to  the  patron,  the  plea  waa  not  good  against  creditor 
or  patron,  hut  the  freedtuan  had  a  condiction  againat  the  pntron 
to    recover    the    amount   (xliv  5  fr  i  ^  10, 1 1).     A    stipulation 

^  Liberti*  m&jor0f  vjfttri  nvn  miUto  t^etu  ac  tervit  iinperc^nl  (Clc, 
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for  the  freedman  to  refuuJ  what  had  come  into  hia  hands,  when 
M  slave  he  managed  his  maetere  business,  or  to  pay  hh  patron 
the  price  agreed  for  his  liberty,  or  a  eum  in  settlement  of  all 
clajms  for  services  and  other  patron's  rights,  was  not  open  to 
any  such  objection  {ib*  fr  I  §4,  2§  2;  xxxviii  l  fr  41  ;ef.  L  l6fr  53). 
An  oath  agaiiLst  lawrul  marriage  was  (by  the  lex  Julia) 
not  enforceable  on  either  fpeedman  or  freedwoman,  nor  (by 
the  lex  Aelia  Sentta)  was  an  oath  enforceable  on  a  freedwomatx 
not  to  marry  within  a  certain  time  or  only  to  marry  a  feilow- 
freedinan  or  relative  of  the  patron  or  with  the  piitron'a  consent; 
but  a  prohibition  to  marry  while  her  children  were  still  im- 
puhffres  was  not  unlawful  (D.  xxxvii  14  fr  6  §  4;  xxxviii  [6fr3 
I5;  xlgfrji).  A  freedwoman  married  to  her  patron  could 
not,  without  his  consent^  leave  him  and  marry  another  (D,  xxiii 
2  fr45  pr  ^4>  S),  btit  thia  did  not  apply  to  one  whom  he  had 
freed  in  compliance  with  a  trust  {ih.  fr  50). 

E.      Loss   AND    NON-ACQUISITIOJJ    OF  PATHON'S    RIGHTS. 

1.  Under  the  le^  Jalta  et  Papia  Poppaea  a  freedman  (not 
being  a  stage-player  or  one  who  let  himaelf  out  to  fight  with 
wild  beasts)  who  had,  or  had  had,  two  or  more  natural  children 
in  his  power,  or  one  child  if  five  yearg  old,  was  released  from 
all  obligations  to  his  patron  for  services  or  gifts,  wtiethei'  the 
obligation  rested  on  oath  or  stipulation.  Even  if  suit  has 
been  alre^idy  commenced,  the  freedman  is  discharged,  but 
not  if  he  has  been  actually  condemned  :  nor  if  the  patron 
baa  got  him  to  promii:)e  a  creditor  inatead  of  himself^ ;  for  the 
delegation  being  equivalent  to  payment,  the  creditor  ia  entitled 
to  keep  what  he  has  received.  If  the  freedman  haa  got  some 
one  to  promise  in  hia  place,  such  an  expromissor  is  not  freed ; 
but  sureties  are  freed  along  with  the  freedman  himself  (D. 
xxxviii  1  fr37).  No  action  for  stirvicea  lies  agaiuat  a  freed- 
woman who  is  more  than  50  years  oid^  or  ia  wife  or  concubine 
to  her  patron,  or  has  married  with  the  consent  of  her  patron, 

^  If  the  freedman  promised  the  patron  aad  aftenvfLrdu  waa  delegated  to 
A  creditor  m  id  qjiod  patrono  pjvmifU,  Paul  held  that  tlie  law  poaaibly 
freed  him,  fnr  the  words  of  the  law  dealt  uut  with  wbftt  he  uwad,  but  with 
what  b^  promised  to  the  patron  (D.  xxiviii  t  fr37  ^  4X 
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or  one  who  has  attained  a  position  which  makes  service  to 
a  male  patron  unsuitable.  A  patronesKj  though  consentiDg  to 
her  marriage,  can  btill  claim  a  freedwornan's  services  (i6.  fr34, 
35. 46, 48  §2), 

2.  A  patron  lost  all  righl*  as  patron  if  he  fsuffered  ctipitU 
fUmintUio,  except  that  minima  cup.  dew.  did  not  entitle  the 
freedman  to  summon  him  into  court  without  the  praetor's 
perinisaion  (Oai.  iii  5 1  ;  D.  ii  4  fr  io§g  2,  6).  He  tost  all  rights 
to  duties  imposed  as  a  cimdition  of  manumission,  if  he  failed 
to  support  bis  freedman  in  need.  This  was  by  the  lex  Aelia 
Sentia  and  a  constitution  oi'  Caracalla  (D.  xxxviii  2  fr  33 ; 
jrxivii  14  fr5  §  i).  By  the  same  law  he  forfeited  hie  rightw  aa 
patron,  if  he  compelled  his  freedman  or  freedwoman  to  take 
an  oath  not  to  marry  (see  above),  and  in  this  case  the  per- 
mission of  the  praetor  was  not  required  to  anmmun  his  patron 
into  court  (D.  114  rrS§3).  Or  if  he  required  his  freedman  to 
pay  him  money  instead  of  performing  services,  or  refold  to  his 
freedman  his  rights',  or  remitted  them  either  while  alive  or 
by  will,  the  rights  censed  (cf.  D.  xxv  5  fr  5  §  22  ;  xxxviii  2  fr  37  ; 
Cod.  vi  3  fr4;  tit.  4  fr4^  [ — 9  which  contains  other  cases, 
possibly  belonging  to  later  times),  For  loss  of  right*  to  in- 
heritance or  uther  succession  see  Book  III  chap,  vi  B. 

3.  The  full  position  and  privileges  of  a  patron  did  not 
always  come  to  the  ina-iter  of  the  slave  set  free.  Thus  where 
the  master  was  not  acting  of  his  own  free  will,  he  had  no 
claim  to  what  was  regarded  as  compeusatioa  fur  freeing  his 
slave.  One  to  whom  thts  inheritance  ora  deceased  is  assigned 
under  the  constitution  of  M.  Aurelius  has  no  right  of  imposing 
services  on  the  slaves  thereby  freed  (D.  xxxviii  i  fr  13  §  i ) :  nor 
has  the  nominal  purchaser  of  a  slave,  who  buys  bis  freednjm  with 
hie  own  money  (D.  xxv  3  fr  5  §22;  Cod,  vi  3  fr  8):  nor  anyone 
who  has  bought  a  slave  with  the  condition  of  setting  him  fi-ee, 
and  has  when  the  time  came  broken  faith,  the  slave  becoming 
free  by  the  constitution  of  M.  Aureliua  (D.  ii  4  fr  10  pr;  xxxviii 

^  D.  xxxvii  14  fr  10  apcftkiDg  of  the  patron's  option  betweeri  suowssion 
trt.  his  freodman'a  inheritance  or  suit  for  obligatiou  imposed  in  view  of 
Croedum  appears  to  rofer  to  Boms  aueh  bargain.  See  Leiat,  Gltick^a  PoTid, 
Pt.  V,  p.  442  note. 
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I  fri3  prj  cf.  xl  9  fr  30  pi-).  Nor  (by  ooastitutions  of  Hadrian 
and  others)  did  maniimisaioTi  in  compliance  with  a  trust  give 
the  manumitter  (at  least  if  not  a  sou  of  testator)  any  claim 
over  the  pereoa  of  the  freedman  but  only  over  hia  inheritance 
(Vat.  225  ;  D.  xxxfr95;  xxsviii  1  fr7|4;  tit,  2  fi'29pr);  and 
one  who  endeavoured  to  shirk  a  trust  did  not  haTc  even  thia 
(B.  xxvi  3  ft'  I  §  3).  A  freedman  however  having  full  knowledge 
of  the  want  of  liability  and  yet  promising  services  to  his  manu- 
mitter by  trust  was  held  to  be  bound  (D.  xxxviii  i  fr47). 

4  If  a  freedman  received  from  the  emperor  the  right  of  golden 
rings,  the  patron  loses  his  claim  over  his  person  but  not  over 
hia  inheritance  (Vat.  226 ;  D.  xxx viii  2  fr  3  pr).  He  was  regarded 
as  in(jeYiu.us  (D,  xl  jO  fr  5,  6),  If  he  was  natalibfis  s^uis  i^estitutas, 
i.e.  granted  the  status  of  a  freebom  person,  the  patron  lost  all 
rights.  Usually  the  patrons  consent  was  obtained  for  such 
a  grant  (D.  xl  1 1  fr  2). 

The  chai-ter  of  Salpeiisa  in  giving  Roman  citizenship  bo  the 
(Latin)  ofificials  and  their  families,  expressly  preserves  to  them 
the  rights  over  all  such  freedmen  of  their  own  or  their  father's 
as  were  not  also  made  Roman  citizens  (cap.  23  ;  Bruns*  p.  1 43). 

F.  The  question  whether  an  alleged  freedman  was  so,  could 
be  tried  at  either  party's  instance  by  a  pra^udicium  (see  Book  I 
chap,  t)  and  the  result  was  decisive  as  to  his  status.  But 
an  oath  of  the  patron,  declaring  the  freedman  to  be  hie,  entitled 
the  patron  to  be  exempt  from  summons  and  gave  him  other 
claims^  but  did  not  affect  the  right  of  succession  (D.  ii  4  fr8  §  i; 
xxxvii  14  fr  14), 
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Guardianship  is  said  to  have  been  defined  by  Servius 
Sulpiciiis  as  'Force  and  power  {fis  ac  potestas)  given  and 
allowed  by  the  civil  law  over  a  free  peraon  to  protect  one  who 
on  account  of  age  is  unable  of  his  own  will  to  defend  himself 
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(D.  xxvi  1  fr  1  pr).  Probably  Servius  added  to  '  age  '  '  or  on 
account  of  sex,' 

All  malcH  under  the  age  of  puberty  and  all  females  of  what- 
ever age,  married  or  not,  rei^iiired  a  guardian,  if  they  were  not 
under  fatherly  prjwer  or  in  hand  or  haudlake. 

A.  AppotNTHENT  ov  OUAROIAXS.  Guardiaus  are  varioosly 
c!as5ilied\  but  the  moat  iiaportaut  division  is  aecardiug  aa  they 
are  appointed  by  wdl,  or  by  a  magistrate  such  as  ihu  praetor,  or 
become  such  by  statute. 

1.  Guardians  appointed  {datt)  by  will  (under  authority 
of  xir  tables'). 

By  will  or  cudtcils  a  father  could  appoint  a  guardian  or 
guardians  for  his  children  under  his  power,  aud  for  grand- 
children, provided  that  their  father  is  no  longer  under  his 
power:  otherwise  on  the  grandfather's  death  they  naturally 
fall  into  their  father's  power.  He  can  appoint  guanlians  also 
for  postumous  children  or  grandchildren,  provided  that  they 
would,  if  born  during  his  life,  be  if)  his  power.  A  wife  or 
daugliter  in  law  in  his  haud  being  regarded  aa  child  and  grand' 
child  respectively,  he  can  appoint  guardians  for  them  also. 
The  regular  words  of  appointment  were:  'I  give  L.  Titiua  as 
guardian  to  mv  children"*';  but  a  good  appi.:iintment  is  also 
made  by  the  words  '  Titius  ehall  be  (eato)  guardian  to  ray 
children '  or  "  to  my  wife.'  It  was  necessary  that  the  person 
should  be  ascertained  and  that  the  appointment  shoidd  be 
direct,  not  by  way  of  trust ;  but  it  might  be  conditional,  or  to 
or  from  a  certain  time.  But  a  guardian  wag  not  appointed 
merely  for  a  particular  piece  of  business,  though  eventually  it 

1  Oaius  (i  i88)  tails  us  that  Q.  Mucins  miuio  five  kinds  of  guardians, 
Serv*  Sulpidlia  three,  Ijibeo  two.  Ulpiaii  (xi  s)  divides  into  legitimi 
(Including  iestaiiiontary  aud  Atilitvn),  aenotut  comufti'g  comtituti  and 
WKtril/UM  mtrodvctit  e.g.  ad  ftiem  d^ittm* 

>  Ulpina  givfts  Ihfe  wurdu  of  the  rtutut^  in  this  form :  uti  tegauit  Mwp^r 
pecunia  tiUdfiqu^  tuae  rei  itajiu  esto  (othor  uuthorities  varj],  'as  ho  has 
directed  coooeniing  the  stock  and  guard  of  hin  ewtate,  so  whftU  tlio  law  be.' 
The  words  ai>iiea.r  tfj  be  general,  and  'legacy'  ncd  ^giiardiaii«hjj>'  to  be 

^K     later  siKcificati^^Ds^ 

^B  !>  Libert  ineludee  grandchi  Idreu ;  _^ii  does  not,  but  doe^  include  jCtftoc 

^H    PoaCvmi  includcti  grandchildren  (D.  xxtI  2  £r6t  i6  pr)- 
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was  allowed  to  appoint  a  guardian  for  t.g.  *  my  African  eatate  '  or 
"for  my  Syrian  eatate \'  efe  Persons  who  were  not  xui  jttris 
could  be  appointed  by  will  aa  guardians,  and  even  a  slave  of 
testator  or  another,  of  course  with  freedom,  which  would  be 
asBumed  to  have  been  intended,  if  necessary.  Only  Roman 
cilizons  or  perstons  recognised  as  on  equality-  with  them  could 
be  appointed  by  will :  the  Junian  Latin«  were  expressly  excluded. 
Whether  a  guardian  could  be  appointed  before  the  heir  was 
disputed:  the  Sabiuiana  said  do;  the  ProcuHans  yes,  because 
nothing  was  takeo  out  of  the  inheritance  by  an  appointment 
of  guardiiin.  The  question  of  validity  may  perhaps  (so  says 
Gains)  arise  respecting  an  appointment  "after  the  death  of  the 
heir/ 

The  person  appointed  could  abditate,  i.e.  declare  that  he 
would  not  be  guardian,  and  thereupon  he  ceased  to  be  so. 
Surrender  in  court  was  not  required  or  applicable.  Nor  did  he 
lose  his  guardianship  by  capitis  deminutio.  The  appointment 
dates  from  the  will's  becoming  operative  by  the  entry  of  any  one 
heir  (Gai.  i  144 — 1 49;  11231,234.240,289;  XTlp.xi  14^17;  D. 
L  i;fr;3§  J  ;  xxvi  2fr9,  io§4,  12— 15,  20). 

Guardians  not  validly  appointed  were  aoaiefcimea  confirmed 
by  the  praetor.  Such  are  a  gimrdiaa  appointed  by  a  father  by 
a  will  which  proves  invalid,  or  ap[Xtinted  by  a  pjitron,  or  by  an 
outsider  to  the  family  for  an  inipubes  whom  he  has  madL-  heir 
and  who  has  no  other  pmperty.  So  alsf>  a  guardian  appointed 
by  a  mother's  or  uncle's  will  was  contirmed  after  due  inquiry 
(D.  xsvi  3,fr3 — 5;  x!tsifr69§3  ;  Cod.  v  28,  ft  1,4;  tit.  29,  fr  1,2). 

Practice  allowed  a  wife  in  hand  to  be  given  by  her  hugband 
the  choice  of  her  guardian\  The  words  were  :  '  1  give  my  wife 
Titia  the  choice  of  a  guardian.'  The  wife  then  could  choose 
a  guardian  for  all  inatteiB  or  for  one  or  two,  and  could  change 


*  Paul  (Vat.  22g)  saya,  Hoc  mode  xrib^re  potest :  '  Ltwto  Titio  jUio  m«o 
et  n  miAi  vivu  morfMOWt  nafi  (ati)  eruni,  ifitont*  da  Lucivui  Aurelium  et 
Oaium  Oplat^i-m,  a  faibm  peto  ut  tttteiam  Uheromm  meorum  t/erant  j'ta  ut  ea 
quam  in  Atia  reliquero,  Aitreiiui,  ea  aittem  quae  in  Italia^  Optattut  admx- 
nutnst,' 

*  '  Tatoris  optio '  was  granted  by  aenate'e  ddCKO  to  Fecenia  HispatA  (a 
fiMrefnJr)  quati  ei  vir  tettametUo  dwOuet  (Lit.  xxxix  19). 
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her  guardian  as  often  as  ahe  liked.  The  testAtor  might  how- 
ever confine  her  to  one  or  iwo  exerciat;s  of  choice,  eg.  by 
inserting  the  words  dumiajsat  semel  or  duvitaxatbix,  'once  only,' 
ur '  twice  only.' 

Guardians  appuinted  by  wiJl  by  name  were  called  dativi\ 
those  chosen  by  a  wife  optim  (Gai,  i  I  SO —  1 54). 


2.  Statutable  guardiane  {leffitimi'). And  othcR*  connected 
therewith. 

(rt)  If  no  guardian  was  appointed  by  will,  or  if  a.  guardian 
was  appointed  but  died  before  the  ward  reached  puberty,  the 
agnate  in  the  nearest  degree  became  guardian.  Such  were 
brothers,  brothers'  sous,  father's  brother,  father's  brothers'  sons. 
If  thi're  were  more  agnates  than  one,  efjually  near,  all  beoame 
guai'dians.  If  a  statutable  guardian  dies  or  Hufiers  cap.  dein., 
his  son.  not  his  heir,  succeeds.  A  statutable  guardian  caimut 
abdicate.  The  agnatic  guardiauship  of  women  wuh  abolished 
by  a  tea?  Claudia  (GaliijS — 158;  Ulp,  xi  3,4. 17;  D.  xxvi  i 
frl6;  tit.  4fr3§9,  fr6— 9). 

The  lact  that  a  testamentary  guarritan  was  excused  or 
removed  or  was  appointed  only  on  a  condition  or  from  a  time 
which  had  not  amved,  did  not  give  any  title  to  an  agnate  to 
become  guardian  (D.  ?LXvi  2  fr  1 1). 

In  early  times  the  geiis  waa  entitled  to  guardiauship  (as  well 
as  to  inheritance)  if  there  were  no  agnates^     This  is  alluded  to 

*  M'3forps*eTi  in  n.  careful  caany  ill  ZRG.  5txv  p.  267  Hqq.  shews  thiit 
legUhn^t^  is  ft  techtiical  Word  Hiilj'  in  CDtitieiiutl  with  hcres^  Itefedttas,  tutor, 
tvttiti  and  jvdicium;  lege  a^ere  and  l^ia  actio  are  similArlir  technical  in 
their  ordinarj  Kuvb  \  but  Ittgitima  appliml  to  actio  ta  nut,  any  more  than 
whcD  flfijilied  to  ei'vM,  tnatrtmouiKni,  nuptiue,  lU^otf  jUiHn,  liberie  tempiu, 
tmla*,  Aorae,  modoM,  tuura^,  spadum,  latitiido,  numerusy  parg.  Jut.  In  these 
combirsatioDii  it  meaiw  'tnriformaUe  tit  the  biwful  order/  whetber  or  not 
any  special  statute  waa  in  the  mind  of  the  uiser.  It  may  be  opiKWod  to 
what  is  ofiiawful,  or  often  to  what  reats  on  the  magiatrate'a  discretion.  In 
ihft  tochnical  uae  it  refers,  not  exactly  to  the  HUitute  of  the  i,n  tables,  but 
to  what  tbat  i^yniboli^d^  tUo  ma&t  ancient  legal  uinNtitutinu  uf  the  Kouian 
community-  Aa  compared  with  this,  4>ven  tcstatnentary  auct:**iion  and 
r^gulution^  by  later  statutes  (cf.  D.  xiiviii  ]6  fr  1 1)  were  exceptional;  and 
atill  tnore  praetorian  succession,  pmetorlan  auita  and  praetorian  appoint^ 
tneota.     I  have  usually  tmnNlated  it  by  *  statutable/ 
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in  Cic  Balb,  25  §  56,  and  in  the  laudaiio  Tw%ae,  v  20  (Bruns, 
p.  283),  probably  about  750  u.c. 

{b)  Freedwomen  and,  if  under  the  age  of  puberty,  freed- 
men,  were  in  the  gtiardianship  of  their  patrons,  or,  on  thetr 
patron's  death,  of  his  nialo  children,  etc.  This  was  not  enacted 
by  the  XII  tables,  but  inforrt-d  from  the  analogy  of  the  agnate's 
claim,  the  right  of  guardianship  being  deemed  to  accompany 
the  right  of  inheritance,  and  to  pass  to  the  manumitter'a 
children  in  the  same  order.  On  one  of  several  patrons  dying 
or  Buffering  loss  of  stattts  (capiL  dein,),  the  guairiianship  did  not 
pass  to  the  son  of  deceased  as  long  as  the  other  patrons  remained. 
Nor  did  it  pass  to  a  graDdsi>a  if  a  son  remained.  The  removal 
or  excnse-  of  a  patron  from  guardianship  did  not  let  in  suc- 
cession (Gai.  i  165;  D.  xxvi  4  fr3  pr,  §§4 — 8).  If  the  manu- 
mitter  had  only  the  property  of  the  slave  in  bimis,  and  the 
owner  ea:  j'tre  Quintimn  had  not  joined,  the  freed  persons 
become  Latins,  and  by  the  lej;  Junia  the  former  has  title  only 
to  the  inheritancCj  the  latter  is  guardian  (Gai.i  167:  cf.  Ulp-  xi 
10,  19).  The  right  of  guardianship  belonged  to  one  who  manu- 
mitted in  compliance  with  a  trust,  or  with  a  condition  made  at 
his  purchase  of  the  slave  (D.  frj^r.s).  An  (rrcimis  libertus 
has  testator's  children  for  guardians  (fr3§  3). 

(c)  In  the  place  of  a  statutable  guardiau  is  a  parent 
(father,  grandfather,  etc.)  who  has  mancipated  a  daughter^  or 
son's  daughter,  etc.  to  another  on  eondition  of  her  being  re- 
mancipated  to  him.  and  has  then  manumitted  her  (Gai.  i  172, 
175).  The  same  is  the  case  when  a  parent  has  thus  manci- 
pated and  manumitted  a  son  or  son's  sou  if  under  the  age  of 
puberty  (D.  xxvi  4  fr  3  §  xo),  but  this  cose  is  apparently  omitted 
by  Gai  us. 

Connected  with  statutable  guardians  are  two  others,  Jidu- 
ciarii  and  cessicii. 

{d)  A  right  of  guardianship  analogous  to  that  of  patrons 
waa  recognized  to  belong  to  one  who,  not  being  the  parent,  had 
manumitted  a  freeborn  person  after  mancipation  to  him  by 
the  person's  parent  or  copurchaser.  Such  guardians  are  called 
fidw^iarii,  and  were  often  selected  by  the  woman  (see  above, 
chap.  v).     If  the  manumitter  was  the  father,  grandfather,  etc. 
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[he  himftelf  was  reckoned  as  a  statu tfible  guardian;  but  his 
sons,  becoming  guardians  on  his  death,  were  in  the  place  of 
fiduciary  guardiana  (Gai.  i  !66a,  175,  ig^a). 

(e)    Agnates  and   patrons  and   fiduciary  guardians  were 

permitted  to  divest   thcmsGlvea,   at  least  for  &   time,   of  the 

guardianship  of  a  woman,  but  only  by  suiTendering  it  in  court  to 

another  who   waw  caltef)    a   guardian  by  surrender  (cessicius). 

I  A  eon  under  power  could  not  surrender  as  he  was  not  capable  of 

a,  legi«  actio.     The  guardianship  of  males,  ceasing  at  the  age  of 

their  puberty*  was  held  not  to  be  eiifficiently  burdensome  to 

[Justify  such  a  concession,  which  also  ceased  to  be  operative  in 

the  case  of  agnatic  guardianship  of  women  by  the  less  Claudia 

Danjed    above.     And    there    were    doubts    whether    fiduciary 

guardians  who  were  not  fathers  (and  as  such  entitled  to  at 

ae   much    respect   aa    patrons),   but   outsiders   who    had 

^■TolniltSirily  accepted  the  position  (of  receivers  by  mancipation 

.  or  copurchase),  should  be  allowed  to  surrender  their  charge. 

Such  a  guardianship  by  surrender  lasted  only  so  long  as 
Lb<yUi  surrenderor  and  surrenderee  were  alive  and  suffered  no 
of  civic  stattis.  If  either  of  these  events  happened  to  the 
surrenderee^  the  guardianship  reverted  60  the  old  statutable 
guardian:  if  it  happened  to  the  surrenderor,  the  guardianship 
passed  at  once  to  the  nest  in  succession  to  him  (Gai*  i  168 — 
172 ;  Ulp.  li  3 — 3 ;  Sin.  schol.  18  §  49). 

3.  Guardians  appointed  by  the  praetor  or  by 
governors  of  provinces^  etc. 

{a)  By  a  senate's  decree  a  woman  was  allowed  to  apply  to 
the  praetor  (or  in  the  provinces  to  the  governor)  for  a  guardian 
(tutorejii  petere)  in  place  of  one  who  was  absent.  The  length  of 
absence  was  not  important.  On  a  guardian  being  appointed 
(dcUus)  in  this  way,  the  absentee  ceased  to  be  guartiiao.  Such 
an  application  was  not  as  a  rule  allowed,  when  the  guardian 
was  patron  or  patron's  son  or  a  father  who  had  become  & 
statutable  guardian  by  manumitting  a  daughter  or  other  female 
descendant  from  handtako  (Gai.  i  173 — 175  ;  TTlp.  xi22). 

I  In  D.  L  17  fr  77  ttirorit  datio  m  named  Among  acts  which  do  not  admit 
of  cunditioDS  or  liraitatioo  uf  time.  It  in  generally  takao  to  refer  to 
appointments  by  the  praetor^  cf.  Cujac  ad  ioc.  {iv.  1693) ;  Keller  Fond.  §  437. 
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Hul  in  tHiiiU)  niH4<»(  xunnlmriH  were  alluwed  to  he  Appointed  in 
pUitu  iir»ii«tuUliIt' j(iiiuiliiitiM;  (I)  liy  uauiiate'sdecret;,  when  the 
liHimii  wmi  ittiHittiL.,  ami  u  woiiiiui  j'uqLiirL'd  mithonty  to  ^nter  on 
lut  iulitii'ttuiiw ;  [t)  whi'ii  n  woman  who  had  to  uitu'ry  under  the 
liu*  JuUtt  titf  minit'imiia  urdinibus  ivquii'ii-d  tho  ci^tablishment  af 
n  diiwi')',  Aitti  luT  iM"i^it»U  pHtroti's  son  was  uiidor  the  age  of 
|nibttri^  aiuI  coniHH|HontIy  incapfible  of  giving  authority :  this 
Irtw  miilioiiiti'tl  njipliculion  to  tht*  city  praetor,  and  a  senate's 
dooitio  ftUlhonsi'il  hko  upphmtiaus  in  the  provinct^s  to  the 
);nvtMH'i*r« ;  \jA)  by  »  »oimti''s  dwreo  also,  wfaeu  ihe  stAtutAble 
>»UKixbAii  ytm  \i\u\  or  dumb.  Rut  in  these  oews  the  appoint- 
miuU  w  uit'n'ly  leuipttriin.  Mul  doe*  uot  involTe  the  remov^  of 
lUn}  fwtir^m  or  )Mtktmnsi  .smt  fn>iu  their  guanlijuiship. 

1%«  iwimW^i  il«ctrvo  ftlm  nuUiomed  ihe  *ppoiiitmeot  of 
%  yu«nli)ua  in  pUco  of  ugr  one  who  ww  mnored  as  aaspec* 
^i^lh»|t  X.  J )  «ir  <pxouwd  for  shup  Uwful  w>mft     lo  ao^  cbbbs 

lih  tNurijr  lUMNh.  if  (WKv^iliagB  vmAu  tko  iteila  {Uft 
Hgl»<)  leuti  ^kw  Wtwwu  tbe  wMMue  or  «enl  «Bd  ikm 
fmjpamik.  a*  Ute  gvAidMO  coaU  Bt>4  giw  hk  MBtbacttr  «h«A 

i^f^n^k^i  VjT  lki#  ciij  pwwxr  fbr  ■infcnriii>g  iW  3«dL    Bus 
«||<r    t«v«t>jfag1  iMwfar  iIm   «^«u|e  wrr   t&k«a  awav.  Aime 

lki^y«i»  Uiaiigfcyi  Aat  U»  kaad  «f  i 

(IbliiMt^  ^  rt|«uO  ^^  tt  «mU  W  NBOtee^  to  n  a  1 

Iml    Switch  »  yeaniine  «as  «a&d  jfiBifcii  run     A 
iHfywr  W  h»«e  W«»  mM^MmI  ■»  liftat  mmm  i^dia. « i 
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when  a  guardian  has  been  appointed  by  will  under  a  condition 
or  only  from  a  certain  day;  or  when,  though  the  appointment 
was  absolute,  uo  heir  has  yet  entered,  so  as  to  make  the  will 
operative;  or  when  a  guaHiau  has  been  captured  by  the 
enemy.  The  guardian  appointed  under  these  statutes  ceases 
when  the  emergency  ceases  (Gai.  i  1S5 — 187;  Ulp.  xi  iS;  Sin. 
Schol.  17  and  20).  Application  for  a  guardian  has  also  to  be 
made  under  these  statutes  by  a  freedwomaii  who  has  been 

lumitted  by  a  woman ;  or  when  her  patron  or  his  son  has 
adopted ;  or  there  was  no  son  left  in  the  family  on  the 
patron's  death  (Gai.  i  195 — 195  c).  Accoitiiug  to  Justinian's 
histitutes  (i  20  §  3)  this  jnrisdictiou  was  transferred  by  Claudius 
to  the  conHulfi  and  by  M.  Aurelius  to  a  special  praetor  for 
guardianship  {praekrv  tuteiaris),  because  these  statutes  gave  no 
power  to  compel  guardians  to  undertake  the  office  or  to  give 
security. 

Application  for  the  appointment  of  a  guardian  for  a  person 
under  the  age  of  pubprty  cnuld  be  made  by  relatives  or  friends. 
A  rescript  of  Severua  made  it  the  duty  of  a  mother  to  apply, 
and,  if  those  thereon  apjjointed  wert:  4ixcui5*?d  or  rojected,  to 
apply  agiiin,  the  penalty  for  neglect  being  the  loss  of  all  right 
to  the  estate  of  her  children  if  they  died  intestate.  A  similar 
duty  was  held  to  be  incumbent  on  freedmen  of  the  father,  and 
they  were  liable  to  punishment  if  they  neglucted  it  (D.  xxvi  6 
fr2  pr — §  2  ;  xxxviii  17  fr2  ^  23 — ^43).  Crtilitors  and  legatees 
had  to  urge  such  applicatiou  on  the  relatives,  and  tjnly  if  these 
did  not  apply  wei-e  they  authorized  to  apply  themselves  (D, 
xxvi  6  fr2  §  3). 

The  right  of  appointment  was  not  a  matter  of  ordinary 
jurisdiction  or  executive  power:  it  belonged  only  to  those  to 
whom  it  was  expressly  {nojfiimitim)  given  by  statute  or  senate's 

has  none  or  none  certain:  the  applicant  is  to  pr<ipoae  a  person  for  the 
office,  And  the  riuoinri  aftflr  hearing  the  ctum  may  in  their  diaoretion 
a|ipoiiit  him.  If  apphcatton  Li  m&de  on  bebnlf  of  one  who  is  id  wardship 
or  there  i»  only  ooe  magiati^te,  thieu  the  aiagiatrate  haa  to  bear  the  case, 
hMIiI  may  on  the  d^ree  of  the  ddCurioDs^  two-thirds  of  tbetn  Ireing  present, 
Appoint  the  person  nominatwl,  who  is  to  be  ^i*  fully  gujirdian  as  if  ho 
irere  a  Roman  citben  next  agnate  to  the  ward,  but  the  existing  gimnlian  ia 
npl  displaced- 

7—2 
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dtate,  or  tiw  cmpenr  (D.xxri  t  frSjsX 

had  Uie  power  «f  ■p|iwu<»Li<  witkm  tkei 
dmxiet,  bat  oooU  Appomt  odIj  tkeir  own 


MbbkximI  magia- 


(D-xxris 


R    QcAuncATioir  axi>  wtnscnoxs  or  gcakdlu&s. 
Oblj  Bttka  eoold  biiUMi  goanlbas:  cvea  the  notber  ««s 

the  Inoctkm  had  devoJred  an  tibea  bf  aiatate.  Dsmb  or  deaf 
pjwpi  ooaM  not  be  appotnted  (D.  xxri  i  fr  i  ^2,  3;  6-9, 16; 
tiL3fr26;  Gaii  195X 

A  gojudian  bong  a  creatiaa  of  the  an]  lav  bad  ■  fermal 
fimcaon  and  importanee  iirespecdTe  of  axiT  praeiieal  oMuisel  or 
ma&agenieai  of  a&bs  whicfa  migbi  alao  bddng  W  bim.  Hie 
mlcTpoidUai]  of  hia  anihontv'  was  CBBmtia]  to  the  TmliditT  of  his 
nid'a  acta,  ao  lar  as  they  were  part  of  the  avU  law,  or  if  the 
vaH  was  nipafiw.  invoh-ed  kns  or  liabilitr.  Hie  aathwitr  waa 
to  be  giiren  hf  tiie  goaidian  in  petson  at  the  time  of  the  act's 
hatig  dooe,  od  ita  oonpletnii.  He  ^re  it  i>i&Uy :  nsnaUi'  but 
Dot  i}£ceaBarilj  in  replj  to  a  qnesdon  (perhaps  atteUnt  «r/  auc- 
IDT  jwn);  it  most  not  be  conpled  with  any  cobdition:  sdbs«]ii€Qt 
dedaiatioa,  or  decl&mioD  by  letter  went  for  uothii^.  If  there 
art  aevenU  gnardiaus,  all  must  give  their  aatboriiy  to  eai^ 
BMttcr,  except  that,  if  they  were  appointed  by  will,  one  sufikcd 
(fSflvrided  be  has  not  been  forbidden  to  act).  If  a  suit  lay 
between  two  personfi  uctder  the  sftffie  gnardiui,  probably  one 
d^aratioD  of  authority  suflfioed  for  both.  ?^o  grtaidiaD  cuald 
aatboriae  a  oaatWr  io  which  he  was  himself  a  p*rty.  but  the 
aeoBptaxux  by  the  ward  of  ati  inheritance  which  was  in  debt  to 
the  guardiaQ  could  be  authorized  by  him:  he  was  <«ily  incident- 
ally concerneti.  Not  so  the  transference  to  a  guardian  by  the 
ward  ae  heir  in  tru?t  of  an  inheritance.  Xo  contract  could  be 
tnade  between  guardian  and  ward  without  the  authority  of 
another  guardiftn>  Ni>r  (^by  rescript  of  Sevenis  and  Atitoninus) 
could  a  guardian  buy  any  of  the  ward*s  things  through  another 
peraoo  or  secretly  (UIp.  xi  24^  26;  D.  xxvi  S  fr  i.  3^  4,  8,  9  |g  5, 
6;  fr  15;  ixix2  &25§4;  xxivi  1  fr  1 1 13  ;  Cod.  v  59  fr  5  pr). 
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1.  Aa  regards  a  grown-up  woman  a  guardian  did  not  mauage 
her  bATairs:  he  only  interposed  his  authority.  This  authority 
was  reijuirEMl^  if  she  sued  by  Htatiite  {lege  affit),  which  phrase 
would  include  conveyance  by  surrender  in  court;  or  if  she  sued 
in  a  statutable  trial  (cf.  Book  vi  chap,  i) ;  or  if  she  performed 
any  husines.'^  belonging  to  the  civil  law  (e.f/.  constitute  a  usufruct 
or  other  servitude,  manumit  a  slave,  make  a  will,  give  a  formal 
release  {acceptihiHo),  accept  an  inheritance,  contract  a  mnnits- 
mamage,  e^trablish  a  dowry') ;  or  if  she  alienate  moncipable 
property;  or  if  she  put  herself  under  an  obligation*;  or  if  she 
permit  her  freedwoman  to  cohabttate  with  another's  slave  (cf. 
Book  r  chap,  iv  4).  But  she  is  capable  without  her  guardian's 
authority  of  alienating  non-mancipable  things*,  and  con- 
sequently can  make  a  cash  loan  on  her  own  behalf,  and  can 
receive  anything  due  whether  mancipable  or  not;  and  give 
a  good  discharge  for  money"  or  other  noti-mancipahle  thing 
owed  her^Ulp.  xi27;  Gai.  1180,  Si,  83.  85;  Vat. 45;  D.  L  17  fr  77). 

1  Qdto  (ADC(»d)ng  to  hivy)  BpeaJdng  b.c.  195  &&ya  Mq/ftrei  no»tH  nulloiti 
1W  prnatam  qwiUejn  rem  agert  fmninat  sine  iiUort  auciore  voltteturU  (Lir. 
iiriv  2^11).     Cf.  Cic.  Mar.  1 2  ^  27, 

'  Cf.  Cic.  Caacin.  25  §73  Ifte  vaster  testis  nunquajn  aucUrH  jvdtture 
deberi  m'ro  dntsm  quajn  muli^  niillo  autctore  dixCuet-,  Flat.  34  ^  S4-  3^  §86 
where  the  authority  of  all  her  guAntinns  is  stated  to  be  Dece^sary  for  a 
w(HnaQ  to  come  into  band  either  by  use  or  copurchase  or  to  declare  a 
dowjy. 

'  Cf.  Cic  Caedn.  25  §72  Hoc  did  nort  potttt  ^judica  quod  rtiulier  tine 
tutors  aartore  promuerit  debfriJ 

*  If  a  woman  sold  knd  without  her  guardiiin'rt  authoi'ity  (according  to 
Sabinufl,  CnsflJUfl  and  LaL«eo)  the  purcliaaer  neither  acquires  the  property, 
nor  ia  in  a  way  to  acquire  it  by  usucapion;  for  his  possession  in  not  btyna 
/tie.  But  she  can  alienate  the  iKwaesaion  without  guardian's  authority, 
that  being  reji  ntc  tnuaeipi,  and  honce  the  piirchtk^r  can  .loquire  the  fruits. 
Julian  however  on  the  ground  of  an  unknown  Rittiliana  constitutio  held 
that  if  the  woman  receiveii  the  pricB  of  the  land,  and  did  Dot  tender  it 
bock  before  the  two  yeiirs  expired,  the  purchjwer  gained  by  UHUcapiou 
(Vat.  1).  By  Jnliau'^  time  the  guardiau^a  authority  a4  regards  women  had 
tecoiut!  a  mere  form.  See  Scheurl  Beitr.  it  t  S  ^°-  Kjifluwa  {RQ.  U  404) 
SUggeata  that  Jnlian  \va»  applying  to  this  ca^  the  amatory  of  the  coHxtilutia 
quae  de  redemptis  liAta  <»i£  ( D.  ilix  i  (^  fr  1 2  §  S),  and  that  the  anthor  of  the 
'oonstitutiou'  was  P,  Rutiliiifl  tr.  j4sb.  mentioned  in  Cic.  Oral,  i  40  g  i8). 

*  Cf,  Cic.  Top,  I J  ^  46,  quoted  Book  TV  thap.  Hi  D. 
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As  a  rule  women  were  under  guardianship  all  their  lives. 
But  the  Vestal  Virgins  were,  from  respect  to  their  office,  made 
by  the  xii  tables  free  from  guard ian.-bip.  By  the  /e^  Julia  and 
Papia  Poppaea  freeboru  women  who  had  three  children,  aud 
fpeedwomeo  who  had  four,  were  also  freed  even  from  statutable 
guardianship  (Gai.  i  145,  194-  TJtp.  xxix  3). 

Gaitis  criticises  the  guardianship  of  women,  which  seemed 
to  him  without  adequate  justification.  They  managed  their 
own  business  affairs;  the  guardian  inbecpoged  his  authority  for 
form's  sake  only,  and  was  often  compelled  hy  the  praetor  to  give 
it  against  his  will.  A  woman  (above  the  age  of  puberty)  had 
no  action  UUelae  against  her  guardian  as  an  inipube^  had;  and 
the  ordinary  explanation,  that  wonien's  levity  of  mind  required 
the  aafeguai-d  and  control  of  a  guardian,  seems  in  these  circmn- 
Btances  more  specious  than  real.  But  this  criticism  does  not 
apply  to  the  statutable  guaixlianship  belonging  to  patrons  and 
to  parents  who  have  emancipated  their  children.  For  they  could 
not  be  compelled  to  authorise  the  making  of  a  will  or  alicnatioix 
of  maneipable  property  or  undertaking  of  obligations:  and  m 
fact  it  wa3  in  order  that  their  right  to  the  inheritance  of  their 
daughters  or  freedwomen  dying  intestate  might  not  be  de- 
stroyed, or  the  inheritance  itself  be  inifmired  or  laden  with  debt^ 
that  they  were  made  guardians  (Gai.  i  igo — 193). 

The  guardianship  of  gtown-up  women  became  obsolete'  and 
is  not  mentioned  in  Justinian's  Digest.  Something  of  the  kind 
was,  pays  Gains,  generally  found  among  foreigners,  e.ff.  in 
Bithynia  a  woman's  contracts  required  the  authority  of  her 
husband  or  of  a  grown-up  son  (Gai.  i  193). 

2.  The  guardianship  of  impuberes  had  a  more  solid  basis  in 
natural  reason,  and  was  found  not  only  at  Rome,  but,  as  Gaiusi 
says,  in  all  communities.  Imperfect  age  requii-es  the  guidance 
of  an  older  person.  At  Home  the  guardianship  of  boys  expired 
at  the  age  of  puberty.  What  this  age  was,  the  lawyers  were 
not  agreed".     The  Sabinians   held  that  it  was  shewn  by  the 

'  The  last  certftio  mention  m  said  to  be  Vat  325,  of  the  date  of  294  A..ti., 
cf.  Gimrd  Mimxid  p.  2t6. 

*  (jtuutilia-D  gives  tbo  question  pubti-toM  anni*  an  corporii  habitu  itesti- 
meCuT  an  arguttble  before  the  cetUumeiri  (/n«(.  iv  2  §  5}. 
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growth  of  the  body  and  defined  to  be  when  the  particular 
person  was  considered  able  to  beget  a  child.  The  Proculiana 
held  that  it  should  be  reckoned  generally  at  fourteen  years 
complete.  Priacus  held  that  the  age  of  fourteen  and  the  bodily 
growth  were  both  requisite.  Spadone9  were  by  all  lawyers  held 
to  be  puberes  And  freed  from  guardiaoHhip  at  the  age  of  four- 
teen (Gai.  i  196;  Ulp.  si  28),  Girls  wei"e  held  t<i  be  pubere^  and 
capable  of  marriage  at  the  age  of  twelve  years  coniplete  (Just. 
i  22  pr),  but,  aa  before  said,  they  do  not  thereby  cease  to  be 
nnder  guardianship. 

Adoption  of  a  ward  or  deportation  or  capture  by  the  enemy 
or  loss  of  freedom  put  an  end  to  his  being  under  guardianship 
at  least  for  the  time.  Statutable  giiardianshipf^  are  ended  by 
any  loss  of  civic  status  (Ulp.  si  9;  ef.  Just,  i  22  §4). 

C.    ADMrnrsTiUTioN  by  guardians  of  implberes. 

Unless  he  has  a  valid  excuse  a  guardian  mu8t  take  up  the 
administration  of  hia  ward'^  aflfairti  aa  soon  as  he  knows  of  his 
appointment.  He  has  to  act  with  absolute  good  faith  and  the 
same  care  that  a  sensible  man  iu  expected  to  use  in  his  own 
affairs  {D,  ixvi  7  fr  i  pr,  33  pr,  but  cf  xxvii  3  fr  i  pr).  He 
ahuuld  make  an  inventory  of  the  assets,  deposit  (in  a  temple  ? 
with  a  banker?)  any  suma  of  money  suitable  for  purchasing 
land,  and  in  due  time  make  such  purchases,  or  put  out  money 
at  interest  tfi  solvent  persons,  sell  anything  likely  to  spoil  by 
time',  pay  (without  necessarily  waiting  for  judgment^  or  resist 
(if  advi^ble)  demands  upon  his  ward,  bring  actions,  novate 
obligations,  enter  into  stipulations,  etc.  on  his  ward's  behalf. 
Where  a  stipulation  has  to  he  made,  the  ward  or  ward's  slave 
should  ma^te  it:  if  the  ward  is  loo  young  and  has  no  alave,  or  if 
the  ward  i»  absent,  the  guardian  must  make  it  himself,  and 
the  ward  was  then  allowed  an  analogous  {utilis)  action  on  it. 

'  At  one  time  there  was  a  Btriageiit  law  directing  guardiaos  to  sell  go!d, 
silver,  jewola,  roliea  and  other  vnluiLhlc  inovea.lnle.s,  city  ulavea,  hottseB, 
hatha,  warchouaes  and  everj'thing  within  the  towns*,  and  reduce  all  into 
Bjotiey  eitfipt  land  luid  country  elftvea.  (JonstAotinc  rcpoaled  it  as  being 
contrary  to  thcs  intereit  of  nmny  miuor»  (Cod.  v  37  fr  23  pr).  The  tex 
rofBrred  to  wjia  [iroUahly  some  oonstitutiun  Inter  than  the  Oraiio  SeiXi'i 
(below  p.  108).    Cf.  QlUck,  Patid,  xsxii  p.  477. 
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A  like  acuoQ  waa  allaved  tbe  vard.  when  his  gnazdiui  bad 
made  a  coiutitvtum  for  liim.  If  suit  is  brougtit  againsfc  thb 
wvd  aod  he  is  Abeeni  or  tuu^e  to  q»ekk,  (h«  giujdi*B  d^ndB 
the  acdoD,  but  judgment  U  executed  agaizist  the  ward  (as 
reacripta  of  Ant.  Pius  and  others  declarad^  and  nekiher  the 
guardian  dot  any  sureties  that  he  may  hsre  giveo  are  liable. 
If  tbe  ward  is  not  an  inGukt,  be  defends  hiotfelf  with  tbe 
guardian's  authont}%  A  guardiaa  bringing  a  soit  on  bebalf  of 
his  ward  was  not  alwavs  na^Biied  lo  give  sectmtj  even  in 
Qaiua'  time,  aod  later  i,iii  Ulpiaas  lime  ?)  tbe  practice  was  not 
to  re^^Qire  it.  He  must  \my  to  the  estate  anvthiug  due  from 
him,  and  treat  himself  with  the  same  strictness  with  which  he 
would  treat  bis  own  debt<H^  Anj^-  debt  due  lo  himself  he  can 
pay  from  the  e^sfte  (D.  xxri  7fri§2;  fr7pr  —  §3;  frgpr^ 
S6,  fr  10,22,23;  tit.  9  fr7;  Cod.T  51  6-  1352;  D.  iiT5  fr  5  §9). 

Hifl  duty  including  care  oi  the  wa^d  biuisetf  as  well  as  of 
bii  estate,  he  must  6nd  him  a  proper  aWie,  the  mother,  if  stiU 
a  widow,  iMving  the  prafenooe,  amnge  for  hi»  maicTe&ance, 
and  tingag^  aad  pay  proper  teachers  <a  a  scale  suited  to  the 
ward's  rank  and  estate.  Such  matters  were  conatantly  sub- 
mitted to  tbe  praetor  lo  decide,  hut  it  was  not  alwa3-s  neoessaiy 
to  do  so,  where  circmafiAaDoas  made  it  imdesirable  to  expoae  tbe 
Muount  of  the  w&rd^s  estatCL  Tbe  ward  ea.Daot  refuse  to  allow 
such  payments  made  for  him  by  his  guardian,  *  as  if  he  bad  lived 
OD  air*(^a«i  vento  viaigrit).  The  gitaidian  had  also  to  maintain 
tbe  slates  and  freedmen  and  sometimes,  if  expedient  for  tbe 
ward,  even  oul^ders  and  tlie  ward's  mother  and  siatera,  if  in 
abnolutc  need  He  sbmild  make  castomazy  presents  to  parents 
and  relatives,  Bnt  dowr}-  lor  his  wanTs  sdster  hy  a  difieicnt 
frtfasT,  and  marriage  gift«  for  h.19  ward's  mother  or  sister  are 
OQtside  his  duty  (D.  \x\\  ^fVi^^^;  i3§2:  Kxvii  2  fr  i — 3 ; 
Cod  V  37  fr  3  ;  lit.  49  fr  1  ;  tit  50  fr  2  1 2).  In  general  gifts  made 
by  a  guariHsn  are  not  good  against  the  ward  (D_  xxvi  7  fr  22), 

A  guardian  can  made  no  profit  of  his  charge,  but  has  a  right 
to  repayment  of  f  xpenswi  bniu}  fiiie  incurred  thereon,  unless 
the  person  who  appointed  him  fixed  a  certain  remuneration 
<D.  xxx'i7fr33§3;  5Sprarf/n.),  A  legacy  left  him,  directly 
or  by  way  of  tnist,  to  recoup  any  loss  he  might  incur  bv  acting 
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as  guardian,  is  good,  but  a  dimction  by  testator  that  a  guardian 
should  not  be  liable  to  account  is  bad,  as  against  public  policy 

<fr5§7> 

As  a  rule,  a  guardian  ia  liable  for  interest  uD  any  moneys  of 

the  ward  which  he  has  not  duly  put  out  to  interest  or  deposited 
with  a  view  to  the  purchase  of  land.  The  ordinary  rftte  of 
interest  in  such  a  case  (pupUlares  ii»Hrae)  varies  Recording  to 
the  custom  of  the  district^  5  per  cent,  or  4  per  cent,  or  less.  But 
he  is  usually  ordered  by  the  praetor  to  pay  statutabk*  in- 
terecit  {tegitimae  usurae,  i.e.  12  per  cent.),  if  he  has  applied 
any  of  the  ward's  moneys  whether  principal  or  interest  to  his 
own  use,  or  hes  delayed  iu  depositing  it,  after  an  order  from  the 
praetor,  or  has  himself  received  statutable  interest  from  the 
ward's  debtors,  or,  while  he  had  moneys  of  the  ward's,  has  denied 
having  any  for  the  ward's  support,  or  has  made  it  necessary 
for  his  ward  to  borrow  at  statutable  interest.  The  proof  of 
any  application  of  ward's  mouey  to  the  guardian's  use  must  be 
atnct:  mere  non-investment  or  non-deposition  is,,  aa  Sevenis 
decJareci,  not  sufficient.  Nor  is  a  guardian  who  waa  in  debt  to 
the  ward's  father,  and  has  not  paid  it  ot!F  to  himself,  liable  for 
a  higher  rate  of  interest  than  that  agreed  upon  with  the  father. 
Two  months  is  allowed  the  guardian  in  the  ordinary  course  for 
getting  in  moneys  due  to  the  ward  and  investing  the  proceeds  : 
only  after  that  (unless  he  has  used  them  in  his  own  concerns) 
is  he  chargeable  with  interest  (D.  xxvi  7  fr  ;■  §§  3 — 15).  If  he 
has  delayed  for  six  months  frum  the  knowledge  of  his  appoint- 
ment to  invest  the  moneys  which  he  has  found  lying  idle,  he  is 
liable  for  principal  and  interest :  otherwise  he  is  liable  for  bad 
investments,  whether  in  laml  or  on  loan,  only  in  case  of  gross 
neyligence'.  If  he  stipulates  on  loans  in  his  own  name,  he  ia 
in  theory  liable  to  make  good  any  losses,  and  to  transfer  all 
goori  invest menta,  but  the  better  view  was  that  the  ward  must 
either  take  all  or  decline  all.  And  this  view  applied  also  to 
investments  made  in  the  ward's  name  (D.  xxvi  7  fr  i  §  i ;  7 
§§i,2;  15,16).      Interest    is    reckoned   up    to   the    time    not 

'  Cf.  Quintil.  \ii4  :§  35  In  i/ao  Jttdicio  {tuidfu)  eo!et  ijutteri  an  aim  dt  re 
^am  de  cnlcalu  rog7iom  oporteat,  a»  ^dem  praatare  debmt  tantum,  non 
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merely  when  the  g^uardianahip  is  ended  but  when  the  actual 
transfer  to  the  ward  is  effected  (fry  §  15). 

Where  a  single  guardian  was  from  his  age  or  health  or  rank 
or  from  the  distance  of  aonie  of  his  ward's  affaire  unable  to 
matiftg-e  matters  himself,  the  praetor  made  an  oi-der  appointing 
a  manager  (actor)  to  do  it.  but  the  guardian  was  responsible  for 
him.  And  this  course  wai;  necessarily  adopted,  if  the  ward 
was  absent  or  an  infant  so  as  to  be  unable  to  appoint  a  pro- 
curator, for  a  guardian  was  not  coinpetent  to  appoint  a  pro- 
curator for  the  ward  until  after  he  had  himself  joined  issue 
(D,  xxvi  7  fr  24  pr;  Cod.ii  12  fr  1 1). 

It  was  desii-able,  especially  for  the  condiict  of  suits  on  behalf 
of  the  ward,  that  the  guardianship  should  be  in  the  bands  of 
one  man.  If  a  testator  appoint  Heveral  guardians  without 
directing  which  ahouM  have  the  ndminifitratiou,  the  praetor 
will  direct  them  to  meet  and  choose  one  by  a  majority  ;  or  if 
any  one  of  them  offer  t^  give  the  othere  security  for  the  safe- 
keeping of  the  ward's  estate^  and  the  others  are  not  also  willing 
to  do  the  same,  the  praetor  would  appoint  such  a  one+  if  other- 
wise suitable,  to  administer.  The  selection  either  by  testator 
or  praetor  of  one  guardian  does  not  relieve  the  others  (some- 
times called  'honorary  guariiiaiis')  from  liability;  they  have  to 
watch  his  conduct  and  hifi  solvency,  see  that  the  ward's  money 
is  duly  deposited,  observe  generally  anything  tending  to  justify 
suspicion,  and  if  necessary  apply  for  his  removal  (D.  xxvi2 
fr  17 ;  tit  7  fr  3  5i  I,  3.  6»  7).  If  the  other  guardians  have  not 
sulfiicient  confidence  in  the  one  selected,  all  will  be  allowed 
to  act;  and  if  they  desire  it.  they  can  have  the  work  divided 
either  by  the  character  of  the  business  or  by  territories ;  e.g. 
one  anting  for  Rome  and  another  for  the  provinces,  or  one 
acting  for  Italy  and  another  for  Africa,  etc-  (D.  txvi  7  fr  3  ^4,  S, 
fr4;  cffr^l).  Where  all  are  acting  in  common,  they  are 
equally  responsible,  but  by  imperial  constitutions  suit  must 
be  brought  first  against  the  one  who  acted  in  the  particular 
matter.  If  all  have  so  acted,  and  one  is  sued  for  the  whole 
amount,  he  can,  by  the  plea  of  fraud  or  by  the  judge's  own 
motion,  obtain  division.  Aud  where  the  administration  is 
divided,  any  one  who  is  suetl  for  a  matter  not  belonging  to  his 
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sphere  can  meet  it  with  a  like  pica ;  or  if  he  has  heetx  con- 
demncd  and  has  paid  in  such  a  taatter,  or  baa  p^id  in  full 
■where  another  was  equally  concerned,  he  can  obtain  from  the 
judge  at  the  time  a  surrender  of  the  ward's  actions  against  his 
fellow-giiardians:  and  if  from  delay  or  otherwise  he  does  not 
obtain  that,  he  can  by  constitutions  of  Ant.  Pius  and  others 
bring  an  analogous  action  againwt  them  (D.  xxvii  3  fr  I  §§  lO — 
1 3.  §  1 8 ;  xlvi  3,  fr  j6 ;  Cod.  v  38  fr  z ;  5  S  fr  2 ;  cf.  the  later  Cod, 
V  51  fr6;  tit.  52  fr2).  If  the  gtianliana  are  guilty  of  a  fraud  in 
comirion,  none,  if  sued,  can  claim  either  surrender  or  analogous 
action,  and  compromise  by  one  does  not  help  the  others :  but 
full  payment  by  one  (in  this  case  as  in  cases  of  loan,  deposit, 
mandate,  etc~)  satisfies  the  debt  and  clears  all.  The  sainG  result 
occura  where  alt  the  guardians  have  neglected  to  act:  probably 
however  they  can  obtain  division  of  the  suit,  If  any  guardian 
is  insolvent  and  his  sureties  cannot  pay,  his  fellow-guardians 
ai%  then  liable  lor  his  share ;  and,  if  they  have  been  nominated 
by  a  magistrate^  the  magistrates  are  liable  after  them.  A 
guardian  who  has  not  acted  at  all  is  liable  to  suit  (titilis}  only 
if  the  ward  hiis  SLiifered  from  his  neglect ;  and  generally  he 
18  called  on  only  after  the  property  of  the  guardians  who  have 
ELcted  is  exhausted.  But  one  who  has  committed  the  adminis- 
tration to  another  or  has  taken  security  frum  his  fellow- 
guardians  for  the  safekeeping  of  the  ward's  estate  ia  held  to 
have  acted,  and  cfinnot  claim  postponement  of  his  liability 
under  the  imperial  constitutions  (D.  xxvi  7  fr  38^  46^6  arg.; 
SSprgS^,  3;  xxvii  3  fr  I  §  14;  fr  15;  Cod.  v  fr  55  §  2). 

All  division  of  work  affects  the  guardians  only  among  them- 
selves in  relation  to  their  ward  ;  outsiders  can  sue  any  of  them 
for  debts  ilue  from  their  ward  so  far  as  they  have  actod,  and 
may  set  off  such  a  d«bt  against  any  suit  brought  in  his  imme 
(D.  xsvi7  fr  36).  A  guardian  suing  outsiders  on  matters  not 
within  his  sphere  will  be  stopped  by  the  praetor  {rb,  iv 4).  Pay- 
ment even  to  an  honorary  guardiau  of  a  debt  due  to  a  ward  is 
good,  unless  he  be  charged  as  suspect  or  is  interdicted  by  the 
praetor  from  all  administration  (D.  xxvi7fr46§5;  xlvi  3 
fri4§i). 

Wards   are    bound    to  outsidetis   by   acts  done    with   their 


i 


108      Alienation  of  Wards^and  prohibitea    [Bk  n 

guardian's  authority  and  (by  reacripta  of  Trajan  and  Hadrian) 
by  acts  of  their  guardian  within  hie  competence  on  their  ac- 
count. They  caiiuot  therefore  vindicate  a  thing  lawfully  sold 
by  him.  And  if  they  have  been  enriched  by  the  guardian's  act, 
the  guardian's  fraud  can  be  pleaded  against  the  ward's  suit 
(D.  xxvi  7  fr  12  §  I  ;  xliv4  fr  4§§  23,  24  ti ;  cf  xv  I  fr  21  §  l).  If 
a  ward  is  possessor  of  aw  estate  which  has  to  be  given  up  to  a  suc- 
cessful claimant,  and  anything  has  been  lost  throujg^h  fraud  or 
fault  of  the  guardian,  the  wanl  13  liable  for  the  damages  at 
the  Bum  asseaaed  by  plaintiH"a  oath,  provided  the  guardian  is 
solvent;  if  he  is  not  solvent,  the  ward  must  cede  to  the 
plaintiff  his  actions  against  the  guardian  (D.  xxvi  7  fr  61 ; 
tit.  8  fr  J ). 

D,    Ar.iENATiOif  OF  wards'  land  prohibited. 

A  senate's  decree  under  Sevcrua  A.D.  195  prohibited 
guardians  and  caretakers  from  selling  any  country  land  or 
suburban  land'  of  their  wards,  unless  the  parent  hud  provided 
for  it  by  his  will  or  codicils.  Sales  made  contrary  to  the 
decree  were  null  If  the  land  was  owned  in  common  by  the 
ward  and  another,  or  was  miortgaged  and  the  co-owner  de- 
manded division,  or  the  creditor  insisted  on  his  right,  this 
decree  was  not  to  interfere.  If  there  was  so  much  debt  on  the 
estate  that  it  could  be  paid  no  other  way,  application  was 
to  be  made  to  the  praetor  to  decide  what  land  could  be  sold 
or  mortgaged.  If  the  praetor  waa  deceived,  right  was  reserved 
to  the  ward  to  proceed  accordingly  (D.  xxviigfr  I  pr — §2; 
Cod.  v  7ofrz  ;  72  fr  i). 

The  prohibition  was  held  to  extend  to  any  alienation  of  long 
leases  (ett/phyteusis)  or  mines  or  usufructs  or  the  grant  of 
a  usufruct,  or  any  land  bona  fide  purchased  though  not  the 
ward's  own.  Nor  without  the  praetor's  authority  could  the 
guardian  either  perform  a  promise  given  by  the  ward  to 
alienate  lands,  or  repudiate  land  bef^neathcd,  or  mortgage  land 
even  for  part  of  the  purchase  money  (D.  1'^.  fr  l  §4,  fr  2,  fr3 
Sg  4. — 6,  fr  5  pr — ^  5,  8).      But  a  sale  or  alicnatian  begun  by  the 

^  Le.  n^cultural  land  as  Dp[K>aed  to  buildings  and  building  plots,  cf. 
D.  L  16  fr  iq8  and  the  luso  in  Hervitude& 
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father,  or  promised  hy  him,  was  Dob  within  the  decree,  nor  aay 
alienation  Under  j  iidicial  process  (fr  3  §§  i — 3 ;  fr  5  ^  6, 7 ). 

The  praetor  was  bountl  to  make  strict  inquiry,  whether  it 
was  really  necessary  tK>  sell  the  laud,  and  whether  it  was  not 
better  to  rtiiae  the  money  required  on  mortgage :  he  must 
consult  th«  friGuds  of  the  ward  and  assign  counsel  to  plead 
the  wanj's  case:  he  must  take  care  that  uo  more  money  was 
rais£^  than  was  necessary,  and  must  B«e  to  its  due  application. 
If  land  was  held  id  tiommon,  the  demand  of  the  co-owner  to 
divide  must  be  tvaited  for.  The  guardiau  must  follow  strictly 
the  praetor's  order  and  not  sell  if  authorised  to  mortgage,  or 
vice  versa.  The  praetor  could  authorise  sale  of  provincial  land, 
if  the  guaixlianship  buaiucss  waa  managed  from  Rome.  The 
praetor  had  no  jurisdiction  60  authorise  aale  except  to  pay 
urgent  debt  (D.  16.  fr  5  ^  9 — 14;  fr  7  §  3). 

If  the  praetor  was  misled  into  ordering  a  sale,  etc.  the  ward 
had  not  merely  an  action  against  the  guardian  but  against 
others  and+  according  to  the  better  opinion,  could  vindicate  the 
land.  If  the  guardian  had  by  mistake  said  land  without 
authority  from  the  praetor,  and  paid  debts  of  the  ward's  father, 
the  ward  in  bringintr  «uit  would  be  met  by  &  plea  of  fraud,  and 
have  in  return  for  the  laud  to  repay  the  price,  with  interest  to 
the  creditor  from  the  time  of  the  sale  (16.  fr  5  §  15,  fr  13). 

K    Actions  bt  ward  against  ouardun,  and  vice  vend. 

There  were  two  special  actions  which  a  ward  could  bring 
against  his  guardian,  judicium  tntelue,  and  jud.  rationibus  dimtra- 
hendis.  Neither  could  be  brought  till  the  guardianship  was 
ended;  ordinary  actions  such  as  for  theft,  Aquilian  damage,  or  a 
condiction  {co>id.  furtiua)  could  in  strict  law  be  brought  during 
the  guardian's  adminiati^tiou.  but  were  not  granted  by  the 
praetor  t-o  thid  ward  so  long  as  the  guardian  continued  in  office 
(D.  xxvii  3  frg  §  7,  fr  10). 

1,  The  former,  or  ^guardianship*^  action  wag  general  in 
character,  comprising  all  the  guardian's  acts  and  omissions, 
and  enforcing  his  liability  for  fraud,  fault,  and  care,  during  the 
guardianship.  He  isbotuid  to  give  full  account  of  his  adminis- 
tration; and,  if  necessary,  the  judge  will  take  evidence  from 
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the  slaves  and  put  them  to  the  question  (D.  xxvii  3  fir  i  pr  §  3; 

4  pr).  The  guardianship  is  ended  by  the  ward's  arriving  at 
puberty  or  by  his  or  the  guardian's  death.  If  a  time  or  condi- 
tion was  fixed  by  will  for  its  commenceraeDt  or  end,  and 
anotljer  guardian  by  statute  or  praetorian  appointment  fills  up 
the  time  till  puberty,  both  guardians  arf  liable  in  their  turn  to 
this  action.  If  the  guardian  is  captured,  by  the  enemy,  the 
action  may  be  brought  against  his  sureties  or  the  defender  or 
caretaker  of  the  eafcate  at  once,  though,  if  he  returns,  bis 
guardianship  and  personal  liability  will  revive  (fr  7  §  1 ;  9  §  2). 
Any  administrative  acta  by  the  guardian  after  the  period  of 
guardiauship  are  dealt  with  by  this  suit,  only  if  they  are  ciosely 
couiiected  with  Ids  previous  administi'ation  so  as  to  be  prac- 
tically inseparable.  Where  the  guardian  was  himself  under 
power  for  part  of  the  time,  the  action  is  brought  against  the 
father  de  peculio:  the  son  was  liable  for  acts  done  since  he 
became  aiti  juris  in  full,  for  previous  acts  only  ao  far  as  his 
means  allowed,  irrespectively  whether  his  pecuHum  was  taken 
away  or  not  (D.  ixvi  7  fr  ^y  §§  i,  2;  xxvii  3  fr  :  [)■  If  ^  guard- 
ian fraudulently  omitted  to  make  an  inventory,  he  is  liable  for 
the  amount  of  the  ward's  interest,  and  the  value  is  fixed  by  the 
ward's  oath  (D.  xxvi  7  f r  7  pr).  The  action  is  honae  Jldei,  and 
coudeinuation  involved  infamy  (Gai.iv  62,  1S2).  It  is  called  an 
arbitrium  (Cod.  v  5  1  rubr. ;  cf.  D.  xlvi  6  fr  12).  The  ward  has 
priority  over  ordinary  creditors  for  anything  recovei*ablc?  by  this 
action  from  his  guardian  or  guardian's  heirs  (D.  xLii  5  fr  19  sqq.; 
xxvi  5  fi:  22). 

A  counter  action  ia  granted  to  the  guardian  against  the 
ward  to  enforce  repayment  of  any  expenditure  he  may  have 
rightly  mftde  from  his  own  pocket  on  the  ward'a  account.  He 
is  entitled  to  interest  at  4  per  cent,  or  other  the  usual  rate 
of  the  district;  if  he  had  to  borrow^  then  he  got  the  same  rate 
he  had  to  pay  or  forego,  or  from  which  his  lending  relieved  hia 
wanJ,  It  was  not  requisite  that  his  expenditure  should  have 
been  successful,  provided  the  business  was  honestly  and  carefully 
done.  He  can  also  enforce  libera.tion  from  an  obligation  in- 
curred or  from  pledge  of  his  own  property  on  behalf  of  his  ward. 
If  he  has  neglected  to  get  in  a  debt  due  to  the  ward  and  had  to 
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pay  the  amount  liimself,  he  is  entitled  to  a  tmnsfer  of  the 
ward's  actions.  The  nction  may  be  used  to  get  a  aet-off  to  the 
direct  action  or  it  may  be  brought  iDdependently,  but  only 
when  the  guardianship  is  at  an  end  (D.  xxvii4  fr  l  §§  i,  8,  fr  3 
§gi,7,  fr6;  xliv  7  fr5§i;  xlvis  fr95§io)- 

Both  these  actions  can  be  brought  without  limitation  of 
time  by  and  agiiinst  heira  and  ijther  successors,  nut  only  oil 
their  predecesaors'  account  but  on  their  own,  if  they  have  con- 
tinued the  aihninistrtitiou  or  have  neglected  io  do  what  was 
necessary  (D.  xxvii  3  fr  i,^  16,  17:  tit  7  fr  1).  But,  by  a  rescript 
of  Severus  and  Caracalla,  an  action  did  nut  lie  against  the  heirs 
of  a  guardian  for  negligence,  unleaa  either  it  was  gross,  or  the 
suit  had  been  begun  against  the  guardian  himself,  or  they  had 
Bought  personal  gain  at  the  expense  of  the  ward  (Ctxl.  v  54  fr  i). 
A  speech  (introducing  a  SO.?)  of  Severus  made  the  damages  for 
a  guardian's  fraud  twice  the  amount  nf  what  he  sought  to 
defraixl  his  ward  (Paul  ii  30).  Actions  against  all  the  guardians 
or  their  heirs  were  sent  before  the  same  judge  (Cod.  v  5 1  fr  5). 

2,  The  action  ralionihus  distrahemiis  'for  separation  of 
accounts''  came  from  the  xii  tables  and  applied  only  to  those 
who  during  their  administration  had  carried  something  off 
from  the  ward's  estate.  By  their  poBition  as  guardians  they 
were  justified  in  handling  anything  of  their  ward's,  and  heuce 
the  action  of  theft  was  thought  unsuitable'.  The  damagea  for 
arbitration  were,  according  to  the  better  opinion,  twice  the 
value  of  the  thing  (not  twice  the  ward's  interest),  one  value 
being  for  penalty.  It  could  not  be  brought  after  the  regular 
jud.  Udelae  had  been  brought,  nor  coidd  that  be  brought  after 
this,  except  for  different  mattei-s.     Where  there  was  an  actual 

'  Thit  j^iciujA  titielae  i>ftcn  mehtioned  by  Cicem  appiiarH  %i>  correspond 
rather  with  thin  tlmn  with  the  (proiwbly  Uter)  actio  tutdae.  tn  Orat.  i  36 
§§  j66,  16?  he  &iUa  it  iwr/tr!  ititdne  judicium  and  refers  it  bo  the  sli  tables. 
In  liotc.  Cora.  6  ^  i(tjiid\cium  ttitetae  in  put  viih ^fi^uciaa  and  iacietatit,  and 
the  three  are  ualled  judicia  stimmat  sxUHmationie  el  pome  dicam  oapitiit 
'issues  involving  a.  m^n's  liigbBst  rcj-miiLtioD  iLnd  indeed  almoi^t  hja  lifo'. 
the  ground  of  the  attiou  id  aaid  to  be  puptitam  fraudare.  lit  C<ieci)i.  3^7 
similar  lan^age  id  used  and  the  grouiid  i^  said  to  be  dtiltcium. 

'  It  may  be  not^d  that  in  the  Order  of  the  Edict  Guardianabip  WOS 
imiuediabeljr  followed  bj  Theft, 
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interception  of  the  wards  money  or  property  with  thieviaht 
iutentiau,  the  action  of  theft  would  lie  as  welt  as  this.  If  by  a 
condictio  furtiva  the  ward  was  recouped,  this  action  would 
not  lie. 

The  action  rat.  distr.  is  perpetual  and  can  be  brought  by 
the  ward's  heirs,  but  only  for  sometbiug  abstracted  during  the 
ward's  lite:  being  penal,  it  did  not  lie  against  heirs.  Payment 
of  the  diiuble  value  by  one  guardian  tlid  not  apparently  clear 
the  others  (D.  xxvi  7  fr  55  §  i ;  xxvii  j  fr  I  ^  \g — 24;  fr  2). 

F.    Liability  of  suheties  and  magistrates  to  wards. 

1,  Statutable  guardians  and  guardians  appointed  by  the 
praetor  or  others  are  usually  required  to  give  Hureti^  for  the 
safekeeping  of  the  ward's  estate  {rem  pupilli  stdvarft  fort). 
Guardians  appointed  by  will  are  not  required  to  do  ao,  testator's 
choice  being  taken  as  a  sufficient  guamuty  of  their  honesty  and 
carefulnesH.  Nor  is  a  patron,  if  of  honourable  position,  usually 
required,  especially  if  the  estate  is  small:  he  has  an  interest  him- 
self iu  the  preservation  of  the  estate.  Where  a  guardian  was 
appointed  byim  invalid  will  or  by  a  mother's  will,  and  was  con- 
finned  by  the  praetor,  security  was  not  required  (Oai.  i  199, 
200;  D.  xxvi2fr  17;  tit.  3fr2,  3;  tit.4fr5  §  1;  cf.  Cod.  V42  fr^). 
If  the  ward  was  present  and  old  enough  to  speak,  though  not  to 
understand  the  business,  it  was  the  practice  to  allow  a  stipula- 
tion made  by  him  for  this  purpose  to  be  good.  If  he  was 
absent  or  an  infant,  his  slave  must  stipulate  for  him,  one  being 
bought  for  the  purpose  if  necessary:  or  else  a  slave  of  the  com- 
murjity  or  some  one  specially  appointed  by  the  praetor  has  to 
stipulate.  In  the  last  two  cases  the  ward  is  granted  an 
analogous  action  on  the  stipulation  made  by  deputy;  in  the 
others^  having  made  the  stipulation  himself  he  has  the  regular 
action  {D.  xlvi  6  fr  2, 6).  Tht  content  of  the  stipulation  and 
the  time  to  bring  suit  upon  it  is  the  same  aa  in  the  regular 
guardianship  action:  there  is  a  breach  of  the  stipulation  when- 
ever that  ia  not  given  or  done  which  it  is  the  duty  of  the 
guardian  to  give  or  do  {ih.  fr  I,  9,  ll).  Fur  acts  done  without 
necessity  by  a  guardian,  after  the  ward  has  attained  puberty, 
sureties  are  not  liable  (D.  xxvi  7  fr46  §4).     Sureties  are  liable 
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[for  interest  at  the  same  ratea  aa  the  guardiaD,  and  can  make 
the  same  coimter-claims  (D.  xxvii  7  fi'J,  5).  Whether  there 
ia  one  guardian  or  more,  each  surety  is  in  strict  law  liable  far 
the  whole,  if  there  is  breach  of  duty  by  any  guardian.  Usually 
the  amount  to  be  paid  will  be  divided  among  the  solvent 
Hureties:  the  ward  however  is  not  compellable  tu  divide  his 
claim,  but  may  sue  one  and  cede  to  him  his  acticms  against  the 
others.  Others  than  the  ward  are  compellable  to  divide  their 
claim  against  the  sureties.  If  the  guardians  have  divided  the 
administratitjn,  A's  sureties  are  not  liable  on  a  matter  withiQ 
B's  province.  No  liability  attaches  to  the  surety  of  a  ^ardian 
who  ha.s  not  acted  at  all  (D.  xsvi  7  fr  51 ;  xxvii  7  fr6.  7;  xlvi  6 
fr4§3.  frl2). 

If  persona  are  named  as  sureties  by  the  guardians  in  person 
and  allow  their  names  to  be  entered  in  the  court  prrvceedinga, 
they  are  liable  an  if  on  a  stipulation.  And  the  same  liability 
attaches  when  persons  have  declared  in  court  that  the  g-uard- 
i ana  are  fit  perBons  for  the  office:  Hucfa  are  called  adjirimitores 
(D.xxvii7fr4§3). 

If  a  son  under  power  ia  appointed  guardian  and  the  father 
refuses  to  be  surety  for  him,  the  father  should  (according  to  a 
rescript  of  Hadrian)  be  appointed  guardian  along  with  him 
(D.xxvii  I  fr  15  §  17). 

2.  Where  guardians  were  appointed  by  inferior  magistrates 
and  proved  unable  to  meet  the  ward's  claims,  the  magintrate9 
were  liable  for  the  deficiency.  The  same  was  the  case,  when 
the  magistrates  had  through  favour  or  bribery  given  a  false 
report  to  the  praetor  or  governor  on  the  solvency  of  persons 
to  be  by  him  appointed  guardians;  or  when  the  magistrates 
had  been  required  by  the  praetor  or  governor  to  get  good 
Bureties  for  a  guardian  and  had  not  done  so.  Or  again,  if  they 
ought  to  appoint  a  guardian  and  had  failed  to  do  so,  they  are 
liable  for  any  lose  to  the  ward  which  occurred  before  he  ob- 
tained a  guardian.  Where  the  person  appointed  was  good  at 
the  time,  and  sureties  were  duly  taken,  but  they  all  afterwards 
proved  insolvent,  the  magistrates  were  not  liable  if  they  pi-oved 
that  they  were  solvent  when  taken.  But  any  private  agree- 
juent  among  the  magistrates  that  one  of  them  should  bear  the 
E.  8 
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risk,  did  not  remove  their  liability  if  he  failed ;  it  only  post- 
poned their  liability  to  his.  (So  a  rescript  of  Hadrian.)  The 
magistrates  were  liable  only  for  an  equal  share,  unless  they 
had  acted  fraudulently,  in  which  case  the  ward  could!  sue  any 
one  of  them  for  the  full  amount.  Interest  (by  a  rescript  of 
Severus  and  Antuninua)  could  be  charged  against  them  as 
against  guardians.  Magistrates'  heirs  were  not  liable  unless, 
as  a  rescript  of  Ant  Pins  decided,  the  magistrates  had  been 
guilty  of  gross  negligence  in  taking  clearly  insufficient  sureties 
or  none  at  all  (D,  xxvii  8  ;  Cod.  v  75  fr  1—4). 

This  right  of  action  waa  established  by  a  senate's  decree 
under  Trajan  (D,  i."6.  fr3;  Cod.  it,  fr5).  The  action  was  called 
Subsidiary  (D.  tb.  fr  I  pr). 

G.    Liability  of  pro-guardians  and  false  guardians. 

1.  One  who  did  the  business  of  an  impirbes,  either  be- 
lieving himself  to  be  his  guardian  or  feigning  himself  to  be  so, 
waa  liable  to  a  similar  action  to  that  of  a  guardian.  This  action 
was  called  pro-ttttelae  actiov  and  could  be  brought  before  the 
ward  attauied  puberty.  But  if  the  ward  had  passed  the  age  of 
puberty  or  was  not  even  bonij  guanhanship  waa  impossible,  and 
there  was  no  base  for  this  action,  but  oaly  for  iieffotiomm. 
ge&iio.  If  a  slave  acteil  as  guardian,  a  rescript  of  Severua  gave 
an  analogous  action  against  the  slave's  master.  The  person  so 
acting  was  liable  for  omissions,  if  they  were  such  as  another 
would  not  have  made,  aud  liable  even  if  he  gave  up  acting  as 
soon  as  he  found  he  was  not  guardian,  unless  he  informed  the 
ward's  friends  so  that  they  might  apply  for  a  guardian  to 
be  appointed.  One  who  acted  as  guardian  and  was  really 
guardian,  but  did  uot  know  it,  was  hable  ■pro-t'ntelae,  not  tutetae, 
because  he  had  not  the  animus  of  a  guardian. 

The  pro-givxrdian  was  liable  for  want  of  good  faith  and 
care  in  the  same  way  aa  a  guai'dian,  and  for  like  interest  of 
money.     He  could  bring  a  counter  action  (D.  xxvii  5). 

2.  When  a  person  not  really  guardian  (fahus  tutor)  pro- 
fessed to  give  authority  to  the  act  of  a  girl  or  a  boy  under  the 
age  of  puberty,  the  other  party  to  the  business,  if  ignorant  of 
his  not  being  guardian,  could  by  a  special  part  of  the  praetor's 
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edict  apply  for  a  cancel  of  the  proceeding.  If  thU  other  party 
was  also  a  ward,  it  is  the  igDoranco  of  his  guardian  that  \a 
material.  If  the  prettrnded  guardian  acted  fraudulently  in 
taking  this  poeJtion,  he  was  liable  to  a  ijuit  in  jhctum  for 
damages  to  cover  the  whole  interest  of  the  aggrieved  party, 
including  his  eipenaea  in  applying  for  the  cancel,  The  action 
lies  for  heirs,  but  not  against  heirs :  and  is  noxal  if  the  pre- 
tended gnardian  was  under  power.  If  there  were  more  than 
one  pretended  guardian^  they  are  liable  until  the  plaintiff  has 
been  fully  satisfied  (D. xxvii6fr  i,  6— 9),  A  like  action  lay 
against  one  who  gave  pretended  authority  to  the  act  of  a 
woman,  if  she  was  not  independent  {ib,  fr  1 1  §  z). 

H.    Excuses  from  guardianship. 

The  post  of  guardian  (or  caretaker)  was  regarded  as  part  of 
a  citizen  s  duty,  and  could  nut  be  declined  except  on  recognised 
grounds.  Anyone  without  authorisation  declining  to  act  does 
fio  at  his  own  risk  {suo  peficido  cessat) ;  and  forfeits  anything 
left  him  by  the  will.  The  regulation  of  this  matter  is  largely 
due  to  M.  Aurelius  and  Severua  (c£  Vat  125, 147, 155,  158, 
etc~;  D. xxvii  i  fr  i  §4, etc.). 

No  freedman  (unless  freed  under  a  trust)  was  excused  from 
guardianship  to  hia  patron's  chiEdren  or  to  such  descendants 
as  might  po-saibly  become  patrons.  The  same  applies  to  the 
children,  but  not  to  further  descendants  of  a  patroness  (Vat.  152, 
224j  225).  No  excuse  was  allowed  to  persons  who  had  promised 
the  ward's  father  to  take  the  oSice  or  had  actually  meddled 
with  his  aflfiirs  (Vat  153, 154), 

Recognised  excuses  were 

I.  Natiiral  children  whether  lawful  (justi)  or  not,  and 
whether  emancipated  or  given  in  adoption  or  not,  provided 
they  are  either  alive  or  have  died  in  war'  in  their  country's 
service.  For  excuse  from  a  guardianship  at  Borne  three  (at 
the  time  of  appointment)  were  requiredj,  in  the  towns  of  Italy 
four,  in  the  provinces  6ve.  This  privilege  was  allowed  to 
Junian  Latins  as  well  as  to  Roman  citizens,     A  child  en  ventre 

1  In  the  Digest  (uvii  1  fr  i3)  thia  i»  limited  to  death  in  battle,  snd 
apparently  Ulpian'e  teit  is  altered. 

8^2 
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aa  mAre  did  not  count.  If  a  son  vi&s  dead  leaving  children, 
whether  one  or  more^  tliey  count  in  the  fathers  place.  But 
grandchildren  by  a  daughter  do  not  counb^  unlesa  (by  a  consti- 
tution of  M.  AureliiiB  A.D.  168)  the  father  was  a  veteran  soldier 
(Vat.  169,  ly  I  —  T99  ,  D.  xxvii  i  fr  2  §§  3— S).  The  jna  liberorwm 
granted  by  the  emperor  doea  not  avail  for  this  (Vat.  170). 

2.  Three  burdens  of  the  kind  (whether  as  guardian  or  care- 
taker) held  at  the  time  of  appfiiutment,  cither  by  himself  or 
any  one  in  the  same  legal  fatuily,  and  iavolving'  one  man's 
responsibility.  Guardianship  to  more  than  one  brother  or  sister 
counts  only  as  one,  if  the  estate  is  undivided.  Any  gtiardian- 
phip,  taken  when  it  could  have  beea  declined,  does  not  count 
in  the  three  (Vat.  125 — 128,  186 — 190).  If  the  new  appoint- 
ment or  one  of  the  three  already  held  is  within  six  months  of 
expiration,  it  does  not  count  (D. fri7pr).  T^vo  burdens  and 
two  children  do  not  form  sufficient  excuse  under  either  of  these 
heads  (D.  fr  1 5  §  1 1 ;  Cod.  v  69 ;  cf.  Vat.  245). 

3-  Magistracy  at  Rome.  Moreover  a  senator  was  excused 
from  any  guardianship  of  impuberes  more  than  200  miles  from 
Home  (knights  were  appointed  instead);  and  from  guardianship 
of  persons  of  rank  inferior  to  senators.  A  senator's  freedman 
(but  not  more  than  one)  managing  hie  affairs  was  excused  from 
all  guardianship  (Vat.  ijr  — 133^  146,  147;  D,  fr  15  §2). 

4.  Military  service  while  it  lasts.  Veterans  and  primi- 
pilares  who  have  served  their  full  time  or  at  least  20  years  and 
had  honourable  discharge  are  freed  entirely  from  guai-dianship, 
except  to  children  (not  grandchildren)  of  soldiers  in  the  same 
regiment  or  of  veterans,  from  which  guardianship  they  are 
freed  only  for  one  year  from  their  discharge  (Vat.  140,  141,  I45; 
D.  fr  S  pr),  but  they  are  not  required  to  hold  more  than  one  at  a 
time  (Cod.  V  65  fr3). 

Those  who  have  served  five  years  but  less  than  twenty  have 
a  propiirtionate  freedom  from  guardianship  (D.  fr  S  §  3). 

5.  Profession  as  philosophers,  gi-ammarians,  rbetoriciaiia 
or  doctors.  This  by  an  epistle  of  Ant.  Pius  excused  from 
guardianship  as  from  all  military  service  and  public  office.  This 
immunity  was  limited  to  ten  doctors,  five  grammarians,  five 
rhetoricians  in  the  largest  cities,  i.e.  the  capitals:    to  seven 
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doctors,  four  of  each  of  the  others,  io  the  cities  which  had  law 
eessinos;  five  doctors,  three  of  each  of  the  others,  in  smaller 
cities.  No  limit  was  put  to  philosophers,  as  they  were  rare. 
In  order  to  have  this  imiuuDity.  the  lot^aE  ooudciI  must  vote 
a  professor  into  the  prescribed  number,  and  he  must  (unles:^  of 
extraordinary  knowledge)  exorcise  his  pmfession  in  hig  own 
country  or  in  Rome,  which  may  be  regarded  as  the  common 
country  of  alj  Teachers  of  law  were  not  excnsed  except  in 
Rome,  and  students  of  law  there  were  also  excused.  Land- 
surveyors  (geoiaetrae)  were  not  excused  (Vat,  149,  rgo,  304;  D» 
fr6il— M;  fr22). 

6.  Madness^  deafness,  dumbness,  blindness  (Vat.  238;  Cod. 
V  68).  Age  under  25  years  unless  experienced  in  affairs,  or 
over  70  years  complete  at  time  of  appointment  (Just,  i  25  §  13, 
cf.  Vat.  223:  D.  ft- 2  §  I).  Ill  health  such  as  to  incapacitate  him 
for  managing  his  own  aflFaira:  but  the  praetor's  inspection  Is 
required.  Kheumatisni,  epilepsy,  etc-  are  also  giood  excuses. 
Such  excuses  may  be  good  f«r  resigning  a  guardianship  already 
held  as  well  as  for  refusing-  a  new  appointment.  Or  they  may 
juHtify  only  temporary  relief>  a  caretaker  being  appointed 
meanwhile  (Vat.  129,  130,  cf.  183a;  D.  fr  10  §  S — frl2pr). 

7.  Poverty,  and  sometimes  low  station  and  rusticity;  but 
ignorance  of  letters  is  uo  excuse,  if  the  person  has  experience 
in  business  (Vat,  [S5,  240,  243;  D.  fr6  §  19). 

8.  Non -possess ion  of  a  domicile  in  Rome  if  the  guardian- 
ship lies  Id  a  province,  or  non- possession  of  a  domicile  in  the 
particular  province  (Vat.  203  ;  cf.  173;  D.  fri9j46§2;  Cod.  v 
62  fr  I  r  pr). 

9.  Capital  qnarrel  with  the  ward"a  father,  or  the  father's 
havidg  contested  bis  status  as  a  freeman.  Mere  non-acquaint- 
ance with  the  father  is  no  excuse  (Paul  ii  27  §  I ;  Just,  i  25 
S9— 12;  D.fri5§i4). 

10.  Any  one  having  to  be  absent  from  Rome  on  public 
businees  was  relieved  from  his  guardianship  during  his  absence, 
and  was  not  obliged  to  accept  any  new  guardianship  for  a  year 
from  his  return  by  direct  route  (D.  fr  10  §§  2,  3). 

11.  Members  of  the  Guild  of  Bakers  at  Borne  to  the 
number  of  one  hundred,  actually  exercising  their  craft»  wera 
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•miriifitful  frotn  ^nMrrfianwhip  even  of  the  children  of  their 
fnUdwa.  Tlti«  wa«  hy  HftflriiRn'ft  rescript  &»  iaterpreted  by 
HnvrfiiM  nnH  f 'ftriu-iillii.  Ho  atjto  men  carrying  on  business  in 
futti  nwtnti,  ir  ihry  lifilp  iHh  corn  supply  with  two-thirds  of  their 
(WiMbf.  TIhi  <liiil<jH  of  Hmithn  have  Aiinilar  immunity  unless 
iKnif  fiirnU  f*li(MiM  inrrvjinn  ho  fm  to  make  them  compellable  to 
uinl*'rl.iikt'  ttthcr  [nililif  UMkH(Vnt..  233^237;  D.  fr  t?  §2). 

11,  Thm  pi*i){ilr^  of  Ilium  on  iiccotint  uf  the  dignity  of  the 
oily  fttii)  'il'*<  Im'Iiiji;  t-hi<  MriK>ii  of  Homo  were  given  by  senate's 
4lOMn>  1^11*1  iiii|H-riri]  nHiNtittitionH  thu  fulU-st  immunities:  and 
bhui  W0m  ciimipt  frotn  ifuardiuhHhip  of  alt  except  their  own 

Th^'L'u  liiv  Humu  olhur  apeolAl  exceptious  of  particular  offices. 


tty  A  ri'iiiKtiliition  uf  M.  Aun^lius  Any  one  living  in  Rome  or 
Wflhttt  UK)  MuU^t*  who  think!)  he  hwi  an  excuse  must  nithia 
fiO  ilny»  jfUT  uoliiN^  to  tho  ix^rsun  set^kiug  him  as  j^uardian, 
iklitt  i^^tUf  Ut  (ho  pmi'ti^  if  there  are  sitlin|^  either  *m  the 
iKtnittitl  or  lht»  li^vol  («in  iwurt  or  ohanibi'rs^  and  sute 
the  ovo^i^ni^ ;  if  there  are  uo  sitting  he  must  make  a  duly- 
v^itHMntni  i^liliiw.     Mtmnwhile  he  most  iMt  meddle  with  tke 

h\  ^>UH>r  pliMV*  where  A|>(iL^iut(uent«t  ware  m*de.  Am-  ofee 
Wifcl^it  M«yv  «Kam  UX)  tni)e«  t^  Ka$  90  ik^s,  ami  «■«  «flve  daj 
^  tr\>««v  M  wUW«,  xt>!A  heu^  Mb  hi  «U  tlwi  M  dftjai.    He 

T^n  tHwe  «i  e^jr  lft\r  ftpfiMMMMv  hdkve  tlw  > 

^KVtt'-:  fimt  WNMh>  M^  jLl><s«v<d  fre  tW  «lw4e  aaMar.    M  i 
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of  Julian  and  Papiaa  law  (Book  III  chap,  x);  and  prescribed  that 
others  might  name  only  persons  within  thewe  classes.  The  person 
proposed  must  be  more  nearly  connected  and  be  substantial  and 
honourable.  Neighbourhood  waa  no  ground  of  greater  quali- 
fication (Vat.  158).  Any  one  so  nominatinj^  must  attend  all  the 
sittiuga  of  the  Miirt  until  the  appointment  or  otherwise  of  the 
person  nominated  or  until  he  has  got  a  letter  to  the  magistrates 
ordering  him  to  appear.  Within  ten  days  after  he  has  delivered 
this  letter  to  the  niagistratei*  he  must  apply  for  an  answer  and 
bring  it  to  the  praetor.  Two  days  and  one  for  every  twenty 
miles  are  allowed  for  taking  it  to  the  local  magistrate,  and  the 
like  for  bringing  the  reply.  After  the  reply  is  brought,  his 
attendance  at  the  sittings  is  required.  A  special  form  is  pre- 
scribed for  making  the  nomination,  and  the  petitioner  has  to 
give  five  copies  if  the  application  be  id  court,  four  copies  if  it 
be  in  chambers  {rfe /)^a7WJ  Vat.  157,  l6l — ^167;  7o6 — 219), 

This  privilege  of  nominating  ifi  open  to  freedmen  an  well  &A 
that  of  excusing  themselves  (except  to  guardianship  of  patron's 
children,  as  above-named  Vat.  160). 

Freeborn  pereoaa  were  excused  from  being  guarJiaua  to 
freedmeni  by  an  oration  of  M.  Aurelius  (D.  fr  i  §  4 ;  Cod  v  62  fr  3). 
A  Junian  Latin  had  the  same  right  of  excuse  as  Roman  citizens 
(Vat.  193). 

J.     Removal  of  guardians. 

Any  guardian  however  appointed  could  be  removed  (rora 
office  by  the  praetor  or  provincial  governor  or  a  proconsular 
legate  or  one  to  whom  the  praetor  ha*}  delegated  hie  j  uriediction. 
Any  Line  could  apply  for  the  removal  of  a  guardian  (stispecittm 
postidare"),  or^  as  it  was  then  called,  make  him  suspect  (siispectum 
/acere).  Not  however  iinpuberes  themaelveR,  except  on  the 
advice  of  their  friends.  Women  nearly  connected,  e.g.  mother, 
grandmother,  nurse,  or  (by  a  rescript  of  Severus)  sister,  or  even 
others,  could  apply.  The  ground  of  such  an  impeachment  was 
fraud,  or  wild  or  corrupt  or  injurious  action  during  the  guard- 
ianship ;  if  the  guardian  kept  out  of  the  way  so  that  the  ward 

'  The  phr^cB  tiuptdi  acc^uatio^  autpedii  erinten  or  eoffrntio  are  6ho 

fouiLd  (wher«  trnpecti  is  masculine). 
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did  nnt  get  proper  fluppliea,  or  if  incooHiderately  be  kept  the 
w«nl  fium  i%i:a!\iiiuj^  hw  fethern  inheritance,  or  shewed  hostility 
U)  thu  ward  ur  hw  part'ot,  or  for  any  other  jujst  cause^  he  might 
bo  rtiinttveil,  and  tho  removal  brought  infamy  (Jamosfis  eWf). 
For  want  of  HuppUeu  the  wHid  wa«  sent  into  possessioD  by 
rttwTipt  of  .SoveniM  and  Caraflalla.  Mere  ignorance,  laziness, 
ruJttMuty  or  ^tupidity,  waH  alfii*  reason  for  removal,  but  without 
ivny  Hliir  on  tho  man'M  character.  Poverty  was  no  reason  in 
iLwilll".  TIh.^  pnictor  ought  to  Hi^Tiify  in  his  decree  the  cause  of 
miHiVFil,  uiirl  if  no  eaiiHi.'  wuh  given,  the  guardians  reputation 
wfiH  imt  atVeutwi  (D.  xxvi  10  fr  i.  3  §§  5,  12,  14,  17,  18;  fr  4 
SS  [.  2;  0\iHt.'\2b%4.o.etc.). 

Any  cuuHo  of  i\m  kind  ariuiiig  in  cuiinexian  with  the  ward 
or  his  i^Htatc  boibru  thu  guanliau»hip  coninieaccd  was  not  bajsi^ 
for  ilio  t'liiiixo.  But  ono  who  htid  written  in  the  will  himself  as 
guai'dian  to  lhr<  toHtaior't^  child  is  suspt^ct  on  that  account. 
Anil  if  tho  jfuaitliiiUHhip  wan  over,  the  matter  could  be  dealt 
with  in  thtt  (trdJinary  ^iimrfliantiihip  action  and  was  no  basis  for 
riMiTiiviii^'  hitn  from  heing  caretaker,  or  from  a  second  guardian- 
iihip  of  tlio  HjLmo  ward.  Nor  could  a  guai'diau  who  had  taken 
no  nhiuv  in  tho  adminiiitration  bo  removod  as  suspect  (D*  ifc,  fr  3 
S§5 — 7;  fr4§4;  Pauliii6§  15V  A  guardian,  whether  during 
hiH  gurti>liiinHhip  ur  siiw^o,  can  impeach  a  fellow-guaixlian  if 
<xv)iliuiiing  (fr3  pr).  If  prooest^  has  not  been  finished  before 
the  gu»nliat»ship  x-nda,  it  drops  (fr  1 1).  Offer  by  a  guardian  to 
givo  doeurity  divs  not  justify  his  ooutiuuiug  in  office,  if  his 
rotnuval  \xt  othrrwise  desirable  (fr  5,  6). 

If  tho  gUArdiuu  Wtt*  relate^l  to  ibe  ward  by  kinship  or  affinity, 
ttr  WHA  |tMtriui  of  the  ward's^  father,  it  wms  hetd  better  not  to 
rvmovo  him  from  the  guardsaoship  but  to  add  a  caretaker<fr9X 
^VtHinivn  will  bt*  aenug  rightly  in  applying  (or  remond  of 
gUiikrdtMtt!^  inii^ii&UAgiug  thi^r  p«truas'  or  palron^'  chiUdreil's 
«MI«ei,  but  am  not  altowe^l  to  Apply  for  removAt  of  their 
(i«tf\kt)  hiitvaetf  frv^m  a  guudiAnslup  (fr  3  §  i>. 

Thw  iiu|kMkchmtfnt  of  guimiiiuis  is  tia$ed  on  the  Xli  tublco 

(fri5»v 
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CHAPTER  XI. 


CARETAKERS   {CVRATORKS), 

1.  The  Xl[  tables  placed  under  tlje  care  of  their  agnates 
madmen  (fttrloai)*  and  such  spendthrifts  {proditp,)*  as  had 
been  formaily  prohibited  t'rova  dealing  with  their  estates.  Such 
formal  prohibition  was  made  by  the  praelor  extra  ordinem  (see 
Book  VI  chap.  xv).  Agnates  howiiver  were  ousted  wheu  such 
persons  were  made  heirs  by  a  will,  and  freedmeu  have  no 
agnates':  so  that,  while  in  the  Ciise  of  freebom  childrea  being 
disinherited  or  of  their  father's  dying  inteatate,  agnates  were 
entitled  to  act  as  caretakers,  in  other  cusee  the  praetor  (or  in 
the  provinces  the  governor)  appointed  such  caretakers  as  were 
requii'ed.  And  further,  if  the  agnate  entitled  was  not  a  suitable 
person,  the  praetor  appointed  a  caretaker  to  supetTsede  him  in 
the  practical  management  of  the  estate  (Ulp.  xii  I — 3  ;  D.  xxvii 
10  fr  I  pi*  13).  If  there  were  more  agnates  than  one  entitled, 
the  praetor  usually  decreed  that  one  only  should  act  (D.  xxvi  7 
fr  3  pr ;  ct  xxvii  10  fr  7  §  3).  Persons  under  the  age  of  puberty- 
had  guardians,  and  therefore  required  no  caretakers ;  and  if  a 
minor  was  insane,  and  had  a  general  caretaker  un  that  account, 
no  other  w^  required  (D.  xxvi  1  fr  3  pt"  §  i ). 

FuriosiM  mdluni  negotimn  gerere  potest,  quia  non  intelleffit 
quid  atjat  (Gai.  iii  106).     Hence  the  caretaker  of  a  madman  or 

^  Cicero  refcra  to  this ;  Lex:  Si  furiona  eacit,  adgtuttum  ffentiUntnque  in 
eo  pecuniaque  ejus  potentat  e$(o  (Inv^  ii  50  §  148.  So  alao  ad  Henm.  ii  13 
g  23).  He  diatiiiguishes  farern  from  inattnin^  the  latter  being  apparently 
excitement  and  want  of  judgment,  while /itrcria  mental  alienation  {Tutc.  D. 
"i  *i.  5).  i^f-  fft^ii-iff  Mf  •yxptM  at<pt«  ad  ctgiiatoi  et  ffenidta  esl  deducendtu 
(Viirr.  R.  R.  i  2  ^  8) ;  tnterdicto  hui£  oinne  adivtat  ju*  Praeior  et  ad  tajtos 
ah*vit  litt'-Ju  prffpinqtto*  (Hor.  Sai.  ii  3.  217),  where  interdicio  and  tutda  ara 
used  improiterly. 

*  Thbi  treatment  of  MitendthriftA  is  sometimes  «Aid  to  have  AriHSD  irooi 
ow^otu  (iiufTiints  Puiil  iii  4).  An  inst/iuce  of  the  pnketor'e  interfereDce  iq 
thid  way  is  given  in  Val.  Max.  iii  5  §  3.     Cf.  Ck.  Sen.  7  g  22. 

'  Hence  Huracus  (unlj  son  of  ft  freediiisn)  says  /matiire  pfilas  soltemnia 
708  7iejue  Tidiit  nee  ?tiedici  credit  nee  cvratoria  egere  a  praetor^  dati  {£p. 
i  I  ]oi  I  cf.  Pemi>ue  Lcdt.  i  p.  33.5). 
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spendthrift  represented  him  in  suits,  could  make  a  valid  pledge 
of  bis  ward's  property,  and  could  alienate  any  of  it,  except  countiy 
lands  (see  above,  chap,  x  D),  if  his  ward  was  thereby  advantaged. 
He  could  tender  oaths  for  him,  and  suit  by  him  pufc  the  matter 
in  issue  and  gave  rise  to  the  plea  of  matter  decided.  He  could 
authorise  the  mat!  man's  slave  or  sou  freely  to  manage  their 
peculium.  All  alienations  were  mmle  in  the  name  of  the  wai-d. 
The  caretaker  could  not  manumit  a  slave  or  give  away  or 
dedicate  anything  (D,  xxvii  iofr7§  I,  h  lO — 12,  17;  xLi  2  fr  17 
§2;  XV  1  fr24;  xlifri^;  c£  GaL  ivgg,  loi).  He  conducted 
hia  ward's  businesa,  and  was  subject  to  and  protected  by 
an  action  negotiorum  (festorttm  (D.  iii  5  fr 5  1 5).  Caretakers 
appointed  by  the  consul,  praet<3r,  or  provincial  governor,  were 
usually  not  required  to  give  security  for  the  safe-keeping  of  the 
ward's  estate  ;  othen*  were  (Gai.  i  199.  200).  A  caretaker  could 
enforce  hia  claims  against  his  ward  by  a  counter-action  (D.  xxvii 
4fri§2).  Whether,  on  sanity  being  temporarily  recovered, 
a  caretaker's  oflFice  was  thereby  ended,  was  a  matter  much 
disputed  (Cod.  v  70  fr  6  pr).  A  son  might  be  appointed  a  care- 
taker to  hia  father,  though  this  was  doubted  before  Ant,  Pius 
(Dx£V5  fr  12  ;  xxvii  lofr  i  g  1). 

2.  Deaf  and  dumb  had  caretakers,  probably  for  the  purpose 
of  stipulations  and  suits  (D.  xxvi  5  fr  S  §  3  ;  cf.  Just,  i  23  §  4);  and 
so  others  who  were  physically  disabled  (D.  xxvii  ro  fr  2 ;  cf. 
xlii  5  fr  19  §  I  sqqO- 

3.  There  were  si^me  cases  iti  which  one  under  the  age  of 
puberty,  who  had  a  giiardtan,  required  another  adviser,  viz, 
(a)  when  he  desired  to  sue  hia  guardian  or  his  guardian  to 
Rue  him  {curator  in  litem  datus).  In  such  a  case  the  WEird 
must  be  present  and  apply  fur  the  appointment  (an  infant  is 
th6i*efore  unable  to  have  one) :  if  the  auit  is  against  the  ward, 
the  praetor  will  compel  him  to  apply  (D.  ixvi  I  fr  3  §  2,fr  4  ; 
xxvii  3  fr  9  §4;  Cod,  v  44).  (b)  Another  case  is  when  a  wai-d'a 
guardian  is  absent  in  the  service  of  the  State  (D.  xxvi  5  fr  15); 
and  (c)  when  a  ward's  estate  is  so  widely  distributed  or  has 
received  so  large  ad  addition  that  the  guardian  requires  assist- 
ance ( D.  XX vi  7  fr  3  §  4  ;  fr  9  §  9). 

Similar  is  the  case  of  a  woman  who  requires  assistance  in 
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taking  accounts  from  her  pupillar  guardian  (Cod.  v  3  fr  7);  or 
is  about  to  marry  or  even  has  married  and  requires  advice  in 
constituting  or  increaaing  or  changing  her  dowry  (D.  xxvi  5 
fr/).  Whether  in  the  latter  case  the  caretaker  is  additioual  to 
the  guardian  sometirae8  nominated  for  this  purpose  (Qal.  i  17S), 
the  caretaker  giving  ad^rice.  and  the  guardian  giving  only 
formal  authority  {ci.  Vat.  110),  or  'the  caretaker's  oanseiit' 
has  been  substituted  by  Justinian  for  '  the  guardian's  authority ' 
in  the  original  texts,  ts  not  clear  (1).  xxiii  3  fr6o:  aucioritas  in 
fr6l  pr  could  hardly  be  used  of  a  caretaker,  cf.  D.  i  7  fr  8)'. 

4.  A  more  fre<|Hent  us«  of  caretakers  was  to  advise  and 
control  youths  (adaleHcentes,  adiiiii),  often  caUed  minora*  (i.e. 
minores  mjnt  annis).  after  puberty  when  guardianship  ceased, 
until  the  age  of  25  ytars,  when  ihey  were  regarded  ay  no  longer 
needing  such  assistance  in  nmiiBging  their  own  affairs.  But 
the  history  of  this  institute  is  imperfectly  known  to  us.  Ac- 
cording to  the  old  Roman  law  every  male  above  the  age  of 
puberty,  and  not  mad  or  spendthrift  as  above  named,  was  fully 
capable  of  all  legal  acts  and  responsible  for  his  doings.  Neither 
custom  nor  statute  invalidated  business  done  by  him  in  due 
form  without  advice  or  contrary  to  advice,  or  established  any 
distinction  in  private  affairs  between  a  boy  and  a  fully  grown 
man.  The  first  interference  of  which  we  know  was  a  lex 
Pludoria^  (probably  passed  about  200  B,C,)  which  appears  to 

'  Cf.  Bechniann  DvtairtvM  ii  p.  20  «q, ;  CbjEIbw;  Dot.  p,  166  sqq. ; 
Pem.it*  Laheo  i  p.  1^0. 

^  Fapillu*  was  not  proper!^  apiiUod  to  on©  above  the  age  of  puberty. 
Ct  Cic  Gaecin,  ig  §  54  T^stameTito  si  r«ciiatu^  keres  esset  *pupiflua* 
CometiuM,  i$qm  jam  amio*  xx  kaheret  vobit  iiit^trpretibui  {i.e.  oa  a  strict 
literal  interpretdtion)  otniiteret  kertdUaiem.  Pompoo.  D.  li6  fr  z39]ir 
Pupillus  est  qui,  cum  impub^g  eM,  desiit  in  pntris  potentate  eMe  attt  morte 
ant  eiHftncipatiotw.  Btit  it  is  sometimes  used  ifiipro|>erly  in  the  lawyer^  e.g. 
D.  iiiii  J  fr20  (a  reecnpt  of  Severujs  and  Caracalla). 

^  This  law  (called  Laeloria^  eicept  in  the  l-ex  Jul.  municipalis  1 1 2)  18 
DO  doubt  that  tneaut  by  Plant.  Pjieudoi.  303  Perii:  atiTwrum  lex  me  perdit 
qKiftamomarifi:  wL?fi«m(  cr^sre  amn**  (the  date  of  this  play  waa  191  B.e.), 
dt  Jittd.  13S2.  It  ia  twice  spoken  of  hy  CiCTro^  iVaf,  D.  iiiyD  §  74  /mia 
Jviii'nit7n  piiMicam  rei  prijtatae  Uge  Laeturia;  Of.  iii  15  §61  ufe  dolus 
malut  fra£  riTidicatiu  ut  (in)  tutela  duodecim  iabidia,  citcumxcriptio  adulM- 
eentiKim    lege    Laetoria.     Prisciau  (viii  zi   quoiiDg  Buetonius  as  using 
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have  enacted  some  penalty  against  any  one  who  *  got  round ' 
(drcunisci-ipeit)  yuuths  under  the  age  of  25  years.  A  condem- 
nation under  this  law  or  on  the  ground  of  acting  contrary  to  it 
made  a  man  infamous'.  And  the  praetor  granted  a  special  plea, 
if  a  suit  was  brought  on  a  transaction  with  a  minor  within  it9 
scope'.  The  next  step  was  the  promiae  in  the  praetor's  edict 
of  subjecting  any  bu^ineus  transaction  with  one  under  the 
age  of  25  to  revision :  and,  if  he  found  eufficient  cause,  he 
annulled  the  transaction  (aee  Book  v  chap,  viii  a).  The  effect  of 
these  measures  singly  and  together  was  to  deter  persona  frnm 
doing  business  with  a  minor  on  account  of  the  risk  and  un- 
certainty incident  thereto,  and  thus  in  effect  to  disqualify 
minora  and  injure  their  material  interests.  To  meet  this 
difficulty  the  aoalogy  of  madmen  and  spendthrifts  was  followed, 
and  for  particular  emergencies  caretakers  were  appointed. 
According  to  a  statement  of  Capitnlinus'  (not  however  a  very 
satisfactory  authority)  M.  Aurelius  directed  or  sanctioned  the 
appointment  of  caretakers  for  all  minors,  without  any  special 

atijuM/an  iMiHHively)sa}'8:  La^toria  quae  vetat  minoremaunis  viffinti  ^niwjm 
9tipiilan'  (see  also  xvui  1 49),  where  if  etijmlari  is  not  iiaed  actively,  it 
can  at  mnst  bo  taken  gcncrftlly  '  to  enter  into  a  Ktip illation.'  On  tlii,s  law 
see  Savigny  Verm.  ScJtr.  ii  p.  321  aq. ;  Huachke  ZJtG.  liiil  311  aqq.  The 
liiw  apjkearh  to  be  mentioned  {Laetoriae)  in  a  recently-  found  fragwjent, 
Kriiger  Ju*  AiUiq,  ii  p,  300 ;  and  ill  a  papyrus  fragment  ZHO,  xi*f  170. 

^  In  an  enuniemtion,  given  by  the  lex  Julia  municipults,  of  the  dia- 
qualifications  for  being  il  deciirion  in  bonxigha,  which  lui^ly  coiocideM  with 
the  disquulificationa  fur  suing  i;oiitained  itn  tho  edict  (see  Book  vi  chap,  ii  a), 
we  find  §  112  queit>e  Uge  Piaeioria.  06  eamve  rem  t/uod  adtwrnu  tfain  hgetn 
focit/ecerii  AicndemnifUiA  tat  erit. 

^  D.  xiiv  I  fr  7  g  I  exc«fitio  Cmnpetit  fidejuAsori  si,„pro  minore  viginti 
quiiiqm  annu  cirmmacripta.  Compare  aLto  xix  t  &  13  g  2S  £V  «t  quia 
mxTwreTn  viffinti  qutuque anni*  circumvenerti,  huic  kacittnrm  dabtmua  aetionmn 
e*  ffmpto, 

'  Hist.  Aug.  ,\f,  AureL  lo  De  curalor/bus  yfro  cum  a?tte  non  nwi  e.v  lege 
LaetQrui  -pel  propter  litMcimai/i  v«i  propter  demsniiam  darentur,  ita  statuit  ut 
omnet  ad^dli  curatores  acciptfreni  non  redditit  carm^.  This  is  generally 
interpreted  to  mean  that  before  tbis  Emperor  there  wer^  caretakera 
appointed  uudor  the  lex  Laetoria,  as  wdl  aa.  thu»o  for  pnxjigals  and 
titadmen.  I  aw  inclined  to  tiiwpect  the  writer  made  a  blunder  in  hia  legal 
history  and  took  the  appointnient  of  tbeae  to  be  due  to  the  lev  Lattaria 
insteiid  of  the  xii  tables  (using  ■ed...'&d  tor  either*. .or ^  not  or. ..or). 
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ground  beiti^  required  Other  authoriliea  also  speak  of  the 
appoiDCmeDl  of  caretakera  for  minora  as  a  matter  of  pourae 
(UIp,  xii4;  Eplt.  Gai.  i  S ;  cf.  Gai.  197,  198;  D.  iv4fri  §3). 
Women  as  well  as  men  had  caretakei*a  (Just.  123  pr;  cf.  D. 
xxiii  2  fr20;  Cod.v  39 fr  i.cic). 

M.  Aurelius'  decree  was  not  however  equivalent  in  law  to 
prolonging  the  incapacity  of  a  chilil  beyond  puberty  to  the 
age  of  25  years.  A  youth  who  was  pubes  atill  remained 
capftiile  of  ilealing  with  his  jiroperty,  of  obliging  and  being 
obliged  (D.  xW  I  fr  loi)',  and  even  the  appointment  of  a  care- 
taker was  made  by  the  praetor  (or  provincial  governor)  on  the 
youth's  own  application  or  with  hia  knowledge  and  consent  on 
the  application  of  his  late  guardian  or  of  liia  friends ;  and  thus 
even  in  later  times  some  minors  had  no  guardians  (D.  xxvi6 
fr  2  ^  4,  5  ;  iv  4  fr  7  §  2).  The  caretaker  had  no  formal  authority 
t«  give  as  a  guaniian  Lad  ;  it  was  his  experience  and  judgment 
that  were  required,  so  tlml  the  praetor  might  be  willing  to 
give  effect  lo  the  minor's  acts  and  to  refuse  him  reinstatement 
■when  he  had  acted  under  proper  and  honest  advice.  Persona 
dealing  with  the  minor  would  naturally  require  the  consent  of 
the  caretaker,  and  in  thia  way  the  poeition  of  a  caretaker  in 
managing  the  youth's  buginess  became  very  similar  to  that  of  a 
guardian  in  managing  that  of  a  child.  But  liis  actOal  presence 
was  not  necesijary.  He  was,  like  a  guardian^  liable  for  fraud, 
fault  and  care  {ffiligentia),  and  could  enforce  claims  by  a  counter- 
action. But  he  was  subject  onJy  to  the  ordinary  action  nego~ 
iionim  ffestormn^  which  might  be  brought  either  during  or  at 
the  close  of  the  caretsking  (D.  xxvi  7  fr  33  pr;  xxvii4  fr  i  §  2). 
He  was  responsible  (by  a  rescript  of  M.  Aurelius  and  Com- 
mwlus)  for  all  business  of  the  minor  afber  the  cessation  of 
guardianship,  even  though  begun  before,  but  did  not  bear  the 

•  It  is  not  likely  thftt  the  lex  PlaHoria  contained  any  auch  epocific 
disqiialifit^tion  as  iu  stated  m  the  pfUutage  of  SilctotiJus  quoted  above 
(pp.  123,  124).  The  effect  of  the  law  is  proluibly  what  the  writer  me&nt 
In  the  constitution  of  Dioclotiau  (Cod.  U2i  fr3)  which  is  often  quoted  as 
contrary  to  D.  ilv  t  fr  101,  I  understand  coniraetum  lei-van  jion  oportet  to 
meat!  not  that  the  cxintmct  ia  a  nullity  but  that  it  ought  tiut  to  be  enfarced. 
The  uiAtter  is  much  di!#:uBa>ed,  tjee  e.ff.  Puchta  Insi.  g  202  □.  aa;  Iharing 
Oet.  Au/s.  ii  p.  383  aq.,  etc. 
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rifik  of  such  previous  investments  aa  he  rightly  deemed  not 
good  and  had  not  accepted  (D,  xx vi  7  fr  33  §  I ,  fr  3  g ,  44  pr). 
If  there  were  more  caretakers  than  oue,  one  oulj  was  sufficient 
for  any  particular  piece  of  business,  and  though  not  obliged  to 
give  account  to  his  fellow -care  taker,  he  was  liable  to  removal 
if  he  did  not  make  him  aware  of  his  proceedings  and  did  not 
act  in  good  faith  (D.  xxvi  ?  fr  ^  pr,  fr  ig).  He  could  be  removed 
on  the  like  grounds  as  a  guai-dian,  and  had  the  like  escusea 
for  serving,  but  being  always  appointed  by  the  praetor  (or 
governor^  and  therefore  presumably  fit,  was  not  usually  re- 
quired to  give  security  for  his  faithful  administration  (D.  xxvi 
10  fr  3  §  2 ;  sxvii  !  passim  ;  Gai.  i  200).  If  a  father  named  in 
his  will  a  caretaker,  he  waa  usually  appointed  by  the  praetor 
without  inquiry ;  if  the  mother  named  one,  inquiry  was  made 
into  his  fitness  (D.xxvi  3  fr2  §  1  ;  cf.fr6;  JuBt.i23§i),  By 
rescript  of  Severus  and  Cnracalla  a  guardian  could  not  be 
compelled  to  act  as  caretaker  to  the  ward,  when  he  became 
pubes,  unless  he  was  freedman  to  the  ward's  father;  but  any 
guardian  so  acting  waa  liable  only  to  an  action  neffotiottim 
ffestorum  (D.  sxvii  fr  3  fr  13  ;  Vat.  200;  Cod.  v  62  fr  5).  A  care- 
taker's heirs  and  the  appointing  magistrates  arc  liable  as  in  the 
case  of  guardians  (D.  xxvi  7  fr46  §  t ;  xxvii  8  fr  i  §  5). 

Actions  were  brought  by  or  against  the  minor  with  the 
conaent  of  his  caretaker,  or  by  or  against  the  caretaker  himeelf 
Where  a  caretaker  has  lent  the  ward's  money  or  bought  land 
with  it  in  hie  own  uaraej  the  ward  was  granted  an  analogous 
action  to  recover  the  loan  or  vindicate  the  land  (D.  xxvi  7  fr  I 
^3,4;  tit>9fr  2). 

The  plea  given  by  the  lex  Plaetoi-ia  remained  in  force : 
whether  the  penal  action  did  is  doubtful. 

5.  Caretakers  were  often  appointed  for  dealing  with  pro- 
perty which  had  not  at  the  time  a  capable  owner,  e-g,  when  a 
peraon  has  been  taken  captive  by  the  enemy  (D.  iv  6  fr  15  pr)  ; 
or  aa  insolvent  has  surrendered  his  estate  to  his  creditors 
(D.  xlii  7  fr  5) ;  or  a  creditor  is  in  possession  of  a  debtor's  eiitate 
and  a  right  of  action  is  in  danger  of  being  lost  (16.  5  fr  14) ; 
or  the  estate  of  a  deceased  senator  or  other  distinguLshed 
person  requires  liquidation  (£1.  xxvii  lofrs);  or  the  heirs  are 
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deliberating  whether  to  accept  an  inheritance  (i6.fr  3);  or 
when  it  ia  claitned  by  a  widow  for  her  tinbom  ohild  (ventris 
nomine,  i6,  fr  8). 


CHAPTER   Xri. 


HUSBAND    ASH  WIFE. 

A.    Conditions  of  uiw/ul  Mahbiaoe. 

As  has  been  already  mentioned,  lawful  mamage  (jitstae 
mtptiae),  with  the  consequences  to  the  children  of  full  citizen- 
ship and  siibmisttion  to  the  coutrol  of  the  head  of  the  family, 
might  take  place  with  different  cousequences  to  the  wife.  Id 
the  old  Mrict  form  she  passed  completely  with  all  her  property 
into  the  hand  of  her  husband,  and  occupied  in  his  family  the 
position  of  a  daughter.  She  ceased  altogether  to  belong  to  her 
father's  family  and  contiexions.  This  was  the  result  of  convetitio 
in  manum  whether  produced  by  confarreation  or  copurchase  or 
unbroken  use.  Beside  this,  from  early  times  there  grew  up 
another  form  of  marriage  in  which  the  wife  was  not  separated 
from  her  birth-family,  and  in  the  matter  of  property  remained 
&&  she  was,  except  so  far  aa  either  by  heraelf  or  her  relatives  or 
friends  a  dowry  was  conveyed  or  secured  to  the  husband  aa  her 
contribution  to  the  expenses  of  the  houaehold.  LegalHy  she 
remained  outside  her  husband's  family,  being  either  sui  juris  or 
under  her  father  a  (or  other  ascendant's)  controh  She  was  uxor, 
but  still  either  Jilia  familias  or  (according  to  post- Ciceronian 
usage)  Tuater/ajuilias,  according  as  she  waa  dependent  or  inde- 
pendent of  her  father.  But  marriage  in  either  form  was  a 
union  of  man  and  woman  for  the  purpose  of  haviug  children  aa 
members  of  a  family  in  the  Roman  Commonwealth^.  They 
must  therefore  be  duly  qualified  peraous,  of  sufficient  age,  acting 


The  '  purpoae  of  acquiremetit  of  chililreti '  Vraa  part  of  the  formula  for 
a  maiTiago.  So  PlauL  Capt.  889  Liberomjn  qtmemiidorum  cauga  e£,  cr&io, 
ttruf  iititatt.  Kan.  Cratpfi.  550  ed.  Mliller  ducU  me  uxorem  Hberontm  nbi 
.ytWMwenUwm  gratia;  D.  L  16  fr230  §3;  Val  Mas.  vii  7  §4  (coDtdining  a 
dpciaioQ  of  Auguatua)  quia   noti  creandoruai  libmtfnUrt  caiua   CQaJugiuta 
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with  the  comeat  of  themselves  and  their  legal  superiors.  That 
is,  there  must  be  conubium,  puhertas,  consensus. 

1.  Conubium  or  the  tight  of  intermarriage  is  necegsary  to 
give  the  children  the  rights  of  Roman  citizens,  and  to  bring  the 
relations  of  the  parties  as  regards  property  under  the  Roman 
law.  Both  parties  must  be  Roman  citizens  or  citizens  of  some 
community  which  the  Romans  recognize  for  this  purpose  (TJlp. 
V  4).  See  Book  i.  No  man  could  have  two  wives  at  the  same 
lime,  nor  any  woman  have  two  husbands  (Gai.  163). 

Further  the  parties  must  not  be  closely  akin.  Marriage  of 
parents  or  grandparents  with  their  children  or  grandchildren  is 
forbidden  as  wickecJ  (ve/antie).  Nor  is  it  allowed  between 
near  collaterals,  e.ff.  brother  with  sister  of  the  whole  or  half- 
blood;  but  the  marriage  of  brothers'  children  with  brothers'  or 
sisters'  children,  i.e.  first  cousins,  was  allowed,  though  at  one 
time  forbidden  ^  The  marriage  of  uncle  or  aimt  with  niece  or 
nephew  or  more  distant  collaterals  of  this  class,  e.g.  great  niece, 
etc.,  ia  likewise  forbidden  (uncles  and  aunta  being  deemed  to  be 

intirceMerat.  So  also  in  the  fcx  Junia  ap.  Ulp.  iii  3;  Varro  ap.  Macrok 
Sat,  i  16  §  1.8;  and  the  censor'tj  formula  given  be^ow ;  cf.  Sav-igny,  Verm. 
Schr.  i  p.  84.  Heuce  ^u«er«ne,  qwxentm  of  getting  Ji  child,  t.^.  D.  luvii  4. 
fr  3  §  8  ;  iliviit  17  fr  1  p  2  lUnrri  eult/o  quaesiti,  etn. 

The  definition  of  marriiige  given  by  Modeatin  (D.  xsiii  2  fr  i)  *th6 
union  of  man  and  woman  (v*  partners  m  their  whole  life  and  sharers  in 
divine  and  hiituan  rights'  la  by  tsome  thought  to  be  uii  echo  of  OrwHc 
philosophy.  But  Ariatotle  {ap.  Stoh.  Eel.  ii  7  p.  322)  gives  a  very  good 
deftnitjoti  woXittln  npa>tT}  amyoios  Qi'ift&s  KnX  yvvmnitT  Kotn  vttfiQ\'  tnc  TtKPtav 
ywiTftrft  Kat  j3mu  «:oii>aii'ca:;  cf.  VoijLjt  Jti^  A^ai.  li  p.  850.  Tho  definition  in 
Juat.  i  9  §  J  is  incomplete;   vtri  et  tmUieriji  eotyujietWj  t'ndividuam  con^ 

*  The  senator  VitelUus  in  advocating  the  ninrriage  of  Claudiua  with 
Agrippjna  wiys,  ^Conjngia  ttihriiiaruin.  (second  ooiLsin:?)  diu  ignoratti  tempore 
addito percrebmuc*  {T+ic.  An.  xii  6).  And  this  in  coulimied  by  a  recently  dis- 
covered ft'AglSGDt  of  Livy's  Book  ix  {Henue*  iv  373}  I'.e.  before  the  second 
Pimic  War;  P,  C^im  (Cloelius?)  patrictm  primux  advergus  vetertm  Tnurem 
iitira  septimum  cognttiionit graditm  dxtjcit  uxorem  (he  married  hia  aohrinu^  i.e, 
m%\h  degree),  Ulpian  v  6  speaks  of  a  time  when  firat  coiwina  {c43nmbrin{) 
were  not  allowed  to  marry :  ittier  cngnatot  ex  trajtsverto  gradu  olim  quidem 
Wiqae  ad  quartuta  tfradum  w<Urimania  amlfaki  non  potenmt.  The  first 
recorded  inatance  of  marriage  of  first  c»iisiiia  appeam  to  be  in  171  b.c 
(Lit.  xlii  34  §  3)>     It  is  spoken  of  aa  quite  honourable  iu  Cic.  ^u.  5  §  12, 
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in  parentis  loco  D,  xxiii  2  fr  39  pr;  Just,  i  10  §  5).  The  Emperor 
Claudius  however  married  his  brother's  daughter  (Agrippioa), 
and  therefore  an  exception  was  made  in  favour  of  such  a 
marriage,  but  not  extended  to  sister's  daughter  (but  cf  fr  57  a)* 
Nor  is  marriage  allowed  with  one  who  19  or  has  been  mother- 
in-law\  or  daughter-in-law,  or  step-mother,  or  step-daughter,  or 
step-son's  wife,  or  mora  distant,  degrees  of  the  like  affinity:  and 
the  corresponding  affinities  bar  a  woman's  marriage  (e.g.  with 
father-in-law,  etc,)*.  A  step-son  of  one  parent  is  not  forbidden 
to  raarry  a  step-daughter  of  the  other,  altliough  thej  may  have 
a  common  brother  by  their  step-parents'  marriage,  Aa  regards 
relatives  by  adoption,  marriage  of  parents  with  children  or 
grandchildren  is  forbidden  even  after  the  adoption  is  dissolved; 
ft  brother  and  sister  cannot  be  married  so  long  as  they  are  in 
the  same  family,  but  an  adoptive  sister's  daughter  or  adoptive 
father's  sister  by  a  different  father  are  not  of  kin,  as  adoption 
creates  kinship  only  in  the  lines  of  agnation.  If  it  iff  desired  to 
adopt  a  eon-in-law  or  daughter-in-law,  the  daughter  in  the  first 
case,  the  son  in  the  second,  should  first  be  einancipafced  (Gai.  i 
59 — 63  i  Ulp.  v  5,  6  ;  D.  xxiii  2  fr  12  §4,  14  §4,  17,  34  §  2,  53— 
56).  Near  kinship  by  blood  or  affinity,  though  arisen  in  slavery^ 
is  a  bar  to  the  marriage  of  freed  persons(D.  ifr.  frS,  I4§§  2.  3% 

Marriages  forbidden  by  public  morals  {munbus,  jure  gentium) 
were  deemed  incestuous.  Such  are  the  marriages  of  parents 
with  children,  or  even  with  step-daughters  or  step-mothers 
or  daughterS'in-law,  and  marriages  of  brothers  with  sisters. 
In  these  cases  both  parties,  in  other  cases  usually  only  the  man, 
could  be  prosecuted  criminally  {Collat  vi  1 3 ;  D.  xxiii  2  fr  39  pr 
— §  5;  xlviii  5  fr  39  §  3),  The  marriage  was  null  and  the 
children  were  regarded  as  having  no  father  and  being  vulgo 
concepti  or  spurii  (QaLi64;  Ulp.  v  7).  To  use  the  words 
in  Justinian's  Institutes,  si  adversus  ea  quae  diximtts  aliqui 
coierint  -nee  vir  nee  uxor  nee  nuptiae  nee  ■ntatrimonium  nsc  doB 

1  In  Cie.  pro  Clwmiio  5  !^  1 4  we  bdvo  an  iti5tanoe  of  this  in  the  marriage 
of  Sassift  :  Nubit  genero  socrujf  mtUi*  atupicH^di  nwlfiB  auctoribuSi  fiin&tiit 
ominCbut  omnium. 

'  Marriage  with  a,  wife's  Hiaber  or  brother's  wife  was  held  lawful  until 
Coufitanline'a  law  of  a.d.  355  (Cod  Theod,  iii  13). 
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intellegitur  (Just,  i  io§i2;  c£  D.  xii  7  fr  5).  Where  the  marriage 
was  between  collaterals  &r  amines  and  celebrated  openly,  the 
possibility  of  mistake  was  allowed  fur  and  the  puDushinent  k^ 
severe  (D.  xxiii  2  fr68). 

Other  bars  to  marriage  were  created  by  statute.  The  lex 
Julia  or  Papia  forbad  the  betrothal  or  marriage  knowingly  of  a 
senator  or  senator's  children  or  descendants  (thr«:»ugh  males)  with 
freed  persona'  or  witK  any  whose  father  (natural  or  adoptive) 
or  mother  had  been  stage- players,  or  with  any  prostitute.  All 
freeborn  men  were  forbidden  to  marry  either  bawds  or  any 
women  manumitted  by  a  pandar  or  bawd,  or  one  caught  iu 
adultery,  or  condemned  in  a  public  i.e.  criminal  trial  (not  being 
a  trial  merely  for  calumnia  or  prevarication),  or  one  condemned 
by  the  senate,  or  a  atage-player.  Such  marriages  were  null 
(Ulp.siii;  D.xxiii  2  fr42  §  1,44;  Cod.  V4  fr  28  pr),  A  speech 
of  M.  Aareliuflj  followed  by  a  senate's  decree,  nullified  the 
marriage  of  a  senators  daughter  to  a  freedman.  The  connexion 
of  this  with  the  previous  enactment  is  obscure  (D,fri6), 
Severus  and  Antoninus  allowed  criminal  prosecution  of  any 
freedman  who  dared  to  many  his  patroness,  or  the  daughter  or 
wife  or  granddaughter  or  great-granddaughter  of  hia  patron 
(Cod.  V4fr3;  Pauiiii9§9),  But  exception  was  made  for  a 
senator's  daughteror  a  patroness  of  dis^^eputable  life  (D.  fr  3,47). 

A  senate's  decree  under  M.  Aureliua  and  Coraraodus  pro- 
hibited any  guardian  from  marrying  his  ward  (unless  betrothed 
or  definitely  intended  for  him  by  her  father),  lest  he  should 
thereby  evade  or  restrict  his  liability  to  account  for  the  manage- 
ment of  her  property.  On  this  ground  a  guardian's  heir  aa  well 
as  his  son  and  gi-andson  were  debarred  from  the  marriage,  and, 
if  the  guardian  was  under  power,  the  father  was  debarred  also. 
The  prohibition  applied  to  caretakers  also,  and  lasted  until  the 
ward  was  20  years  old.  Sons  given  in  adoption,  and  adopted, 
sons,  unless    emancipated,  are    within  the  prohibition.     Such 

"  A  more  gsDenil  prohibition  appears  to  have  been  !□  force  in  earlier 
tiDien,  aa  hau  been  inferred  fi-ODi  ibe  special  conc^^^ion  to  th'O  freedwoouui 
vieretrix  who  revealed  the  Bacchanalian  mysterieii:  uti  ei  infftHUO  nubere 
(icer^  jwtf  quid  ei  qui  eum  ditxiM^  ob  id  frauds  iffn&minki&De  as$et  (<SC.  ftp, 
Liv.  xxxix  ig). 
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marriages  are  null:  a  guardian  or  caretaker  cootracting  them  is 
infamis.  and  liable  to  accusation  for  adultei^.  A  guardian 
is  not  prohibited  froui  giving  his  daughter  in  marriage  to  his 
wardj  nar,  if  the  ward  has  gi'own  up  and  died  leaving  a  daughter 
before  the  accoUQt  was  rendered,  was  the  guardian  or  caretaker 
debarred  from  giving  this  daughter  in  marriage  to  his  own  3on 
(D.  fr  36.  59,  60.  64  §§  1 ,  2,  66.  67;  xlviii  5  fr  7;  Cod.  v  62  fr  4; 
cf.  Vat.  io2»  201). 

An  official,  civil  or  military,  in  a  province  (not  being  his  own 
country)  was  forbidden  by  the  imperial  niandata  to  marry  any 
woman  there  bom  or  domiciled',  or  to  consent  to  his  s&n'a  so 
marrying.  But  he  is  not  prevented  from  marrying  one  long 
betrothed  to  him,  or  from  betrothal,  the  woman  however  having 
the  right  of  declining  the  marriage  after  the  period  of  office  has 
expired,  on  simply  giving  back  the  earnest  money  received.  Nor 
is  he  prevented  from  giving  his  daughters  in  marriage  to  persons 
in  his  province.  If  an  official  married  contrary  to  the  mandata 
and  the  marriage  continued  after  leaving  office,  it  was  held  to 
have  become  lawful,  and  the  children  subsequently  bom  were 
legitimate  (D.  fr  38,  57,  65).  The  marriage  of  soldiers  during 
service  appears  to  have  been  prohibited  in  Trajan's  time 
(Epist.  Traj.,  ap.  Bnins,  p.  381). 

Mad  persons  could  not  contract  marriago,  but  madness 
supervening  did  not  dissolve  a  marriage  (Paul  ii  [9  §  7). 
Their  children  were  allowed  to  marry,  thongh  some  doubts 
were  entertained  in  the  case  of  sons,  because  a  constitution  of 
M.  AureliuSj  allowing  it  to  sons  of  persons  out  of  their  mind 
{mente  capti,  dementes),  did  not  name  madmen  (fiiri(m)  {Cod.  v  4 
fr25  pr— §2). 

2.  The  minimum  age  required  was  that  of  puberty,  i.e. 
fourteen  or  thereabouts  in  men,  twelve  in  women.  If  a  woman 
is  married  before  that  age  the  marriage  does  not  become  legiti- 
mate until  then  (Oai.  i  196;  Ulp.  v  10;  D.  xxiii  2  fr4).  Marriage 
with  a  spado  was  not  invalid,  with  one  castrated  was  (D.xiiii  3 
fr  39  §  1 ;  cf  ijcviii  2  fr  6). 

3.  The  consent  of  both  parties  is  required  if  they  are  sui 
juris.    If  they  are  not,  the  consent  of  their  father,  or  other 

1  Thia  prohibition  did  not  extend  to  coacubinea  (D.  uvi  7  £r  5). 
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family-superior,  is  also  requisite,  and  if  the  grandfather  ir  head 
of  the  family,  the  father's  consent  ia  also  requiaite  to  the 
tnairiage  of  his  son.  If  the  father  or  grandfather  is  mad,  the 
conaect  of  the  other  is  sufficient.  Parental  consent  may  be 
given  after  the  marriage.  If  the  father  is  taken  by  the  enemy, 
or  his  whereabouts  not  known,  after  three  years  the  marriage  can 
take  place,  and  even  beforu  that  time  if  the  match  is  one  which 
he  would  be  sure  to  approve  (Ulp.  v2;  Vat.  102;  xxiu2  frg — 1 1, 
slii  15  fr  13  §3),  The  lex  Julia  directed  provincial  governors 
to  compel  those  who  had  children  in  their  power  to  consent  to 
their  marriage  and  give  dowries,  if  they  unreasonably  abstained 
from  consenting  (D.  xxiii  2  fr  [9).  Even  a  soldier  requires  his 
father's  conseufc  (D.  xiiii  2  fr  35), 


The  distinctive  mark  of  marriage  was  the  wife's  being  led 
into  the  house  of  hei"  husband.  There  she  was  received  with  an 
otfer  of  water  and  tire*.  This  could  be  done  in  the  absence  of 
the  husband,  and  required  only  a  message  or  letter  from  him. 
The  marriage  however  rested  on  consent,  not  on  marital  inter- 
course. Nuptias  non  coTumiitua  sed  consensus  facit  (D.  xxiii  2 
fr  5;  xxiv  t  fr  66\  xxxv  i  fr  15).  Declarations  by  witnesses 
were  sometimes  made  to  facilitate  proof,  but  were  not  es&ential 
(D.  XI  I  fr4X 

Betbothal. 

It  was  not  unusual  for  betrothal  {sponsalia)*  to  take  place 

I  Cf,  Feat.  p.  i  Aqva  et  ignt  tarn  interdici  xol«i  damtitttis  ^ant  aedpi' 
mxtur  nuptae,  vidtlttxt  quia  hae  dtiac  tea  haTiuiaam  vita7ii  moxime  <:oiUincnt. 

*  lu  Plautun  cases  of  betrothjil  are  common,  e.y.  Aiii.  255  QuidnuTie? 
aiiam  mi  degpondes  JiliatH.  E.  Illig  Ugiba*  cinn  Uta  dote  quam  tibi  dixi. 
M.  SptMidtm'  ergo?  E.  Spondeo.  Trin,  50a  nunc  luam  torcTemjiiio po^eo  tmo. 
L.  q-uando  ita  vii^  di  bene  vort^ani,  tpojxdno.  Poen.  1 156.  Sn  Cic,  Att.  i  3 
Tullio^am  C.  Pt'simi  LF.  Fmgl  despondimve.  Wliethur  it  nueaiit  in  ftll 
cusm  more  tliAii  un<.^romonia]  eon&ont  to  laarriage  ia  not  clear.  Cicero 
uses  it  metaiihorioally  in  AiL  i  16  §  8  I}aporuam  Pitoni  Jam  Syn'am 
ademi. 

There  was  na  action  at  Home  for  brc«ch,  bo  far  a^  we  know.  In  early 
times,  preceding  the  grant  of  citizenship  to  all  Latium  by  the  lex  Jidia,  the 
practice  in  Latiiuii,  according  to  Scrvius  Sulpicius,  was  that  one  who  in* 
tended  miuTLage  stipulated  with  the  father  for  the  giving  of  his  daughter  in 
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before  the  dctuivl  marriage,  and  in  oarlydays  such  &n  agreement 
for  a  future  marriage  was  made  by  stipulatiou  and  answer  {spon^ 
sio).  Bare  consent  was  sufficient  in  the  Antonine  lawyers*  time. 
Conubium  and  consents  of  parents  were  required  as  for  marriagCi 
but  a  dauf^hter  under  power  was  taken  to  have  her  father's 
consent  and  he  to  have  hers,  if  there  waa  no  open  dissent. 
Indeed  she  could  dissent  only  if  her  father  chose  for  betrothal 
a  person  of  unworthy  and  disgraceful  character.  The  parties 
should  be  of  an  Intelligent  age.  A  betrothal  can  be  broken  by 
either  pai'tj,  the  technical  words  being  condicione  iua  nan  utor 
*1  make  no  use  of  the  match  with  you.'  A  father  can  break 
the  botrothtil  of  a  daughter  under  his  power,  and  guardians  can 
do  so  with  the  daughter's  consent  (D.  jcxlii  i ;  xxiv  2  fr  2  §  2). 

A  rescript  of  Severus  and  Caracalla  made  a  beti'othed 
woman  liable  to  accuaation  of  adultery  by  her  intended 
husband  (D.  xlviii  5  fr  14  §  3). 

B.    DrssoLUTioN  of  marriage. 

Marriage  was  dissolved  by  death,  slavery,  or  captivity  of 
either  of  the  parties  (D.  xxiv  2  fr  i).  Nor  if  a  captive  returned 
home  did  the  marriage  revive  as  of  course;  it  required  a  fresh 
consent.  In  the  Digest  it  is  laid  down  that  a  wife  could  not 
marry  again,  so  long  as  it  was  certain  that  her  husbaad  was 
alive,  without  incurriug  penalties,  nor,  if  he  was  not  known 
to  be  dead,  until  five  years  from  the  date  of  hia  capture  (D,  ib. 
fr6).  It  is  genei-ally  supposed  that  this  passage  of  Julian  has 
been  largely  interpolated  (Gliick's  Pand.  xxvi  p,  2248q.;  Graden- 
witZj  Interp.  p.  10),  Deportation  did  not  dissolve  marriage,  if 
the  other  party  did  not  choose  (D.  xlviii  20  fr  5  §1;  Cod.  v  17 
fri;  D- xxiv  J  fr  i3pr  is  interpolated).  For  the  time  within 
which  a  widow  might  not  remarry  see  Book  VI  chap.  iil.     If 

marriage,  &nd  the  father  ti'tip'ulated  for  the  Dian'e.  mjirrying  hor.  HencA 
came  the  tenua  spotualia  for  the  coDtnict,  itpcm^iu,  iponttz  for  the  i>Artte«. 
If  the  woman  was.  not  given  or  not  taken,  the  stipulator  had  an  action  ex 
spomfty  and  the  judge,  if  bo  found  no  good  causo  for  the  breach  of  promise, 
g^ve  dAQiagGii  cstiiuf^tod  at  the  amoiint  of  the  interest  uf  tbe  pllaititiff  in 
the  fulfilment  of  the  contract  (Qell.  iv4).  Varro  {L.  L.  vi  69 — 72)  as  well 
as  Ulpi^i  (D.  xxJii  1  fi-z)  both  apeak  of  it  as  an  old  practice,  but  without 
rcferooce  to  Lfttium. 
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she  ^ve  birth  to  a  child,  she  might  remany  at  once  (D.  iii  2 
fr  1 1  §  2). 

A  marriage  could  also  he  dissolved  by  the  voluntary  action 
of  either  or  both  of  the  pla^tiea^  A  dissolution  by  mutual 
consent  was  called  dioortiuT/t.  bona  gratia,  one-sided  action  was 
repudium,  but  divortiunn  was  also  used.  When  the  wife  was 
in  the  hand  of  her  husband,  we  know  little  of  the  forms  or 
conditiuns  of  divorce,  A  marriage  formed  by  con/arreatio  was 
apparently  dissolved  by  a  form  of  the  same  character,  dif- 
Jareatio^  but  the  Flamen  and  Flamioia  were  not  allowed  a 
divorce.  The  diggolutioD  of  a  maniage  by  copnrchase  in- 
volved a  further  use  of  tnaacipation,  in  order  to  break  the 
filial  connexion  of  the  wife  with  her  husband  (GaL  i  137  a).  Of 
BDy  special  form  for  dissolving  a  maniage  formed  by  use  we 
know  nothing.  The  information  which  we  have  appears  to 
relate  principally  to  divorce  from  free  marriage. 

A  declaration  of  divorce  might  be  made  personally  to  the 
other  party  or  communicated  through  one  who  is  in  the 
divorcee's  power  or  in  whose  power  he  or  she  is.  The  tra- 
ditional words,  approved  still  in  Gaius'  time,  were  tuas  res  Hfn 
hubeto,  '  keep  thy  affairs  to  thyself,'  or  tuas  res  tUn  agito 
'  manage  thy  affairs  for  thyself.'     These,  with  other  phrases, 

*  A.  OflUius  {iv  3,  ivii  21  -^44)  tells  us  that  the  first  div<wco  in  Rome 
WAS  A.ti.c.  523  (or  519,  or,  according  to  the  cotiaulH  luuned,  527)  by 
Sp.  C&rviliut]  Ruga  who  divorced  a  wife  wbom  be  loved  because  tihe  waa 
barren,  and  he  had  taken  oa  oath  before  the  ceoaon  ^lat  he  would  hare  a 
wii<B  liber^m  ^uaemndAm  ffr&tt'a.  Potjaibljr  thi»  was  not  the  first  divorce  of 
any  kind,  but  the  first  ou  grtiunda  iudei«ndent  of  the  wife's  conduct. 
Plutarch  (Rom,  22)  uiieaka  of  R^jmulu^  having  enacted  that  a  wife  should 
not  divuroe  her  bualia.Dd,  but  a.  husLciDd  might  dii-orce  his  wife  for  appljriQg 
drugs  to  hia  children,  or  getting  falae  keys  or  committing  adultery;  and 
that  if  he  divorced  her  for  any  other  reason,  part  of  his  property  should  be 
his  wife's  (tnd  part  sacmd  to  Ceree^  CnUil»Are  Diouys,  AfU.  Rom.  ii  25. 
The  iikCcuriLcy  of  these  Htatemcats  and  the  time  to  which  they  may  really 
refer  is  uncertain.     Of.  Karlowa  RG.  ii  1^5  sqq. 

•  Cic.  PAii.  ii  ;3  -169  Frugifactut  at  Anttmiwt;  mimnlam  suam  tuas  ret 
nk  hai/ere  justii;  ex  duodecim  taimliM  dams  adenutj  exegit.  Of  this 
practice  in  aocordanoe  with  the  z.11  tables  we  know  no  more.  * Eregit* 
'drove  out'  (cf.  PL  Mwv:  810S  816)  refers  to  another  coarser  way  of  giving 
intmaatioQ  of  divorce,  aa  \n  M&rt.  xi  104  Uxor  wvip  foroM  aut  moribut  vtere 
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are  found  in  earlier  times.  The  lex  Julia  de.  adulteriis  declared 
no  divorce  (of  Roman  citizens)  to  be  good  unless  made  in  the 
presence  of  seven  Roman  citizens  of  fiiU  age,  heeidea  the 
declarant's  freedman*  who  was  directed  to  make  or  deliver  the 
declaration  (D.  acxiv  2  fr  2,  S,  9 ;  xxxviii  1 1  fr  I  §  l ). 

A  declaration  of  divorce,  if  made  in  heat  and  repented  of, 
counts  for  nothing,  unless  the  other  partj.  though  knowing 
of  the  change  of  declarant's  niind,  accepts  the  divorce.  In 
such  a  case  the  acceptor  becomes  the  party  really  reaponsible 
for  the  divorce.  If  however  the  dowry  haa  been  given  back^ 
or  either  farty  has  married  another,  any  renewal  of  conjugal 
relations  counts  as  another  marriage  and  requires  fre^h  consents 
of  the  parents  (D,  xxiv  2  fr  3, 7  ;  ixiii  2  fr  8.  33).  Among  causes 
for  agreed  divorce  are  mentioned  barrenness,  old  age,  ill-health, 
service  in  the  army,  sacerdotal  office  (D.  xxiv  j  fr  60 — 62). 

If  either  husband  or  wife  was  under  power,  the  father  (or 
other  ascendant)  could  of  himself  give  a  notice  of  divorce  to 
the  other  party :  but  if  the  married  persons  did  not  theraselvefl 
wish  for  a  divorce,  a  constitution  of  M.  Aurclina  made  the 
notice  inetTectual,  aad  the  marriage  continued  notwithstanding 
(Cod.  V  17  fr  5  ;  cf  D.  xxiv  1  fr  32  §  19). 

Bargains  or  penal  stipulations  against  divorce,  or  for  a 
different  penalty  from  what  the  general  law  contained,  were 
not  held  valid  (Cod.  viii  3S  fir  2  ;  D.  xlv  i  fr  19). 

Marriage  of  a  man  with  his  freedwonian  had  special  inci- 
dents. A  slave  set  free  for  the  purpose  could  marry  no  one 
else,  unless  her  patron  renounced  her  marriage.  A  freedwoman 
married  to  her  patron  was  by  the  lex  Julia  debarred  from 
divorcing  him  against  his  will :  that  is  to  say  she  could  not 

Twttria,  Both  are  used  in  Titiit.  ftp.  Non.  iv  306  AliquU  nunttet  getni/ine,  tti 
reM  tJiOf  procuret,  faceMat  aedihus.  The  former  is  iin  Plant.  Amph.  928; 
Mart,  I  4t,  2.  A  geoeral  expreMsion  in  aaed  in  Ck\  An.  M3  §  3  Uxori 
Caetar  n.»tuinm  remigic.  In  Or.  i  40  ^  183  he  speaks  of  a  tmfie  where  a  auui 
left  his  wife  pregnant  in  Spain^  and,  without  Hending  her  a  mesaage  of 
divorce  {nee  ttuntium  remint)^  married  in  Rome  and  died  intestiite,  leaving 
a  Bon  by  efich  marriage.  The  queation  was  whether  mairiiige  could  be 
dixHolvcd  ipeo/acltt  by  a  new  marriage  or  only  certu  quibutdam  vtrins. 
'  CL  Juv.  vi  146  *Cvlliff«  tarcimtiaa'  dicet  libertia  '■at  &nV 
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marry  again  until  the  patron  in  som©  way  signified  his  assenS 
to  the  dissolution  of  th*j  marriage,  or  acted  as  if  it  were  dis- 
solved. The  prohibition  was  held  good  even  il'  the  husband 
were  captured  by  the  enemy;  and  even  when  her  husband  waa 
not  9ole  pfttri^in.  A  patron^s  son  married  to  his  father's  freed- 
woman  had  the  like  rights,  unless  she  had  been  assigned  to 
a  different  son  as  patron.  A  patron  who  aet  a  slavewoman  free 
under  a  truat^  or  had  purchased  her.  but  not  with  his  own 
money  (see  Book  i  chap,  ii  c  ii  3),  or  had  established  his  right  as 
patron  merely  by  oath,  had  not  these  rights  (D.  xxiii  z  fr  45, 46, 
48,  50,  5 1 ;  xxiv  2  fip  1 1). 

C.    Dowry  {bos). 

Relations  touching  property  between  husband  and  wife 
were  concerned  principally  with  two  matters,  Dowry  and  Gift. 
Of  neither,  ia  the  strict  sense  of  the  terma,  could  there  be  any 
question  in  the  case  of  marriage  ciwi  cowewtttJiie  in  wainim. 
When  an  independent  woman  passed  into  her  husband's  hand, 
her  property  passed  as  a  whole  to  her  husband',  and  she 
became  in  law  his  daughter,  and  had  from  thenceforth  no 
property  of  her  own,  waa  entirely  subject  to  his  control  and 
had  only  claims  to  inheritance  along  with  hia  children.     What 

'  Cloero  in  hii  Bpeech  againat  FIoccub  (35  §  87)  flays  c^oft  ValKrio, 
pKuniam  umn^m  miam  duverat'.  from  34  ^  84  we  leam  that  Valeria  in 
mamum  emievnerat.  There  is  mi  intoi^^tiu};  i>A.^;mge  quoted  from  Cato  by 
Gollius  (xv"ii  6),  In  advocating  the  lejs  Yoconia  Cuto  sfiid  Priiwipio  vobia 
mvlicr  moffnam  doiem  adtnlit^  tutn  magnam  pecuniam  rca'pii^  quam  in 
«Jrt  pot&stat&m  non  eontnittit;  *am  pecuniaitt  riro  mjiiitam  dot,  p<ntea, 
vbi  irata  facta  if4t,  isreina  mcepticiii/n  tedari  atqua  Jtagitttrt  virum 
Jt^tu.  I  do  not  understand  this  to  bo  a  recital  uf  ou  actual  caae  (w&u  is 
tiot  natural  for  that) :  if  it  were^  I  should  take  principto  and  tWH  to  deDOtS 
rhetorical,  not  historictil  order*  '  She  has  begiin  Ui  give  11  large  dowry  ; 
abe  prooeoda  etc'  But  it  ia  more  likely  that  Cato  (posaibly  with  particulu 
cases  Iti  his  mind)  in  describing  with  imagiuativo  rbetoric  the  change  in 
the  position  of  dowry  from  the  good  old  times.  At  Girat  Roman  biiabandfi 
got  a  big  dowry  with  their  wives;  then  the  wife  keejM  back  a  big  sum  ao 
tu  Dot  to  put  it  into  her  husband'*)  power;  she  lends  the  money  to  her 
husband ;  and  afterwards  in  a  fit  of  temper  aeudi*  a  slave  belonging  to  her 
reserved  proiwrty  to  pursue  and  dun  him.  Karlowa  takes  it  to  refer  to  a 
marriage  atvi  conventione  In  maimm  {ItO-  ii  [91)-  1  think  the  latter  part 
(turn  etc.)  at  any  mt^  doca  not. 
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rights  and  liabilttieB  wet^  Qot  trans femble  to  her  husband  wer« 
loab  to  her  also.  When  ix  womaa,  under  her  father's  power 
{Jilia  ftimilias),  passed  into  the  hand  of  her  huuband,  no 
property  passed  with  ht-r,  unless  her  father  or  a  frieod  gave 
some  to  her  husband  as  a  coatnbution  to  the  expenses  of  the 
married  couple.  It  ia  reasonable  to  suppose  that  some  con- 
ditions would  be  made  for  the  case  of  the  husband's  death 
or  of  divorce,  It  is  possible  that  like  cooditioDs  were  aIbo 
made  on  the  marriage  of  an  independent  wotaan  with  property. 
A.  Gellias  (iv  3)  tells  us  that  the  traditiou  was  that  for  about 
500  years  from  the  foundation  of  Rome  there  were  no  actions 
or  bonds  for  a  wife's  property  {nulkis  rei  u^oriae  neQue  ctctiones 
neque  cautioner)  in  the  city  or  in  Latium,  and  accounts  for  it 
by  the  non-occurrence  of  divorces.  Serviua  Sulpicius  is  quoted 
to  the  same  effect.  His  contemporary,  Cicero  {Top,  4  §  23), 
says  that  0.  woman's  property  when  coming  into  hand  became 
the  husband's  as  dowry  {dotis  nomine).  Whether  he  meant  that 
the  rules  of  dowry  applied  in  that  ca.se,  or  merely  that  the 
wife's  property  waa  then  a  contribution  to  the  expenses  of  the 
marriage,  as  dowry  was  in  other  caaea,  is  not  apparent^  Gaius 
speaking  of  the  passing  of  the  property  (ii  9S ;  iii  83,  84)  says 
nothing  about  dowry.  The  doctrine  of  Dowry  given  to  us  by 
the  Roman  jurists,  as  well  as  that  of  Gift  between  husband 
and  wife,  obviously  relates  to  the  marriage  of  Romans  sine 
co^ventione  in-  tnanitm,  i,e.  to  what  is  often  called  '  free ' 
marriage.     The  origin  of  this  doctrine  is  not  known. 

I.    Natuke  of  dowry. 

Dowry  (dus)  was  property  given  or  secured  to  the  husband 
by  or  on  behalf  of  the  wife,  either  before  or  after  the 
marriage,  fur  the  purposes  of  the  marriage.  It  presumes  a 
lawful  marriage,  neque  enim  dos  sine  matrimonio  esse  potest: 
if  given  before,  it  still  takes  effect  as  dowry  only  on  marriage, 
and  is  intended  to  be  for  the  whole  period  of  the  marriage 
(Paul  ii  2r  B  §  i;  D.  xxiii  3  fr  1,  3,  37).  It  may  be  given  as  such 
by  the  father  or  other  ascendant  of  the  wife,  or  at  least  from 

1  Cf-   Bechniatm,   Dolairechi  i   pp.  40,    (ox  aqq.  ;  C^yhUrs,  DottiirecAtj 
p.  I3i   ScbiUiag's  Bem^rhtngsn  pp.  17^  177. 
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his  property,  and  is  then  called  dos  prof$cticia  (t,e.  quae  a  patre 
profecta  est,  Vat.  108").  It  is  for  this  purpose  immaterial 
whether  the  wife  is  emancipated  or  not.  Or  it  may  be  given 
by  the  wife  herself  or  by  some  third  peraoti,  and  ia  then  called 
dos  oiiventicia.  The  former  is  restored  to  the  giver  if  alive, 
on  the  wife's  death,  subject  to  deductions  in  case  there  are 
children  of  the  marriage :  the  latter  remains  with  the  husband 
unless  the  giver  has  stipulated  for  its  return  to  him.  In  that 
caae  it  ia  called  dos  recfff)ticia.  If  the  husband  die  before  the 
wife,  or  if  they  are  divorced,  the  dowry  is  returned  in  all  cases, 
subject  to  certain  deductions,  as  stated  below  (Ulp.  vi  3 — 6 ; 
D.  xxiii3  fr5). 

The  things  forming  the  dowry  become  the  property  of  the 
husband',  subject  to  the  contingent  right  of  the  wife  or  donor  to 
reconveyance  or  repayment.  If  it  consist  in  Italic  land,  he  has 
no  power  of  alienation.  If  it  consist  in  slaves,  he  can  manumit 
them  and  become  their  patron,  but,  unless  the  wife  consent  to 
the  manumission,  he  will  have  to  make  up  the  loss  to  the  wife. 
As  owner  he  can  vindicate  anything  belonging  to  the  dowry, 
and,  if  it  be  stolen,  can  (and  hia  wife  cannot)  bring  an  action 
furti  and  a  condiction  {furtiva)  against  the  thief.  But  none 
the  less  it  ia  and  is*  called  the  wife's  dowry  (e.g.  dos  9ua  guam 
apud  mantnm  hahet  Vat.  28,  dos  quavi  maritus  a  socero  petit, 
intellegitur  Jiliae  adqmri  D.  xliv4  fr4§  22),  and  he  is  responsible 
for  its  due  preservation  and  return  id  certain  coatiugencies 
{Gai.ii63;  D.  xxiii  3  fr;  §3,  9  pr  §  i.46pr,6i,75  ;  xxv2fr24, 
xxxviii  r6  fr  3  §  2).  If  the  husband  is  not  sni  jitrisy  his  father 
or  other  ascendant  is  the  legal  owner  and  responsible:  but  for 
brevity's  sake  I  usually  speak  of  the  husband  only. 

The  husband  after  acceptance  of  a  dowry  is  answerable  for 
fraud  and  for  fault,  including  excessive  cruelty  to  slaves,  and 
for  want  of  such  care  as  he  shews  in  dealing  with  his  own  pro- 
perty (D.  xxiii  3  fr  17  pr,  24  1 5),  He  has  a  right  to  all  fruits 
gathered  or   separated  during  the  marriage,  subject   to  the 

'  This  does  bot  prevent  the  lund  c^.  being  spokeo  qf  BotDetimes  as  the 
wife'u  ;  e.g.  Cic.  Caeein.  4^11  FtiJciniiL»  curavit  ni  in  eo  fitndo  d<.>*  coU-ih 
carvtur.,^rffuic  furtdo  uxoru  contineatin  quaedam  praedia  meraitur. 
Again  §  15. 
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usual  obtigation  id  the  case  of  cattle  to  keep  up  the  herd;  and 
has  a  right  to  all  paina  from  the  services  of  slaves  belonging 
to  the  dowry,  and  to  the  produce  of  stone  and  chalk  quarrieat 
sand  pits,  gold  and  silver  mines,  and  coppices.  But  other 
accretions  bot  included  in  fruits  belong  to  the  dowry,  and  come 
eventually  into  capital  account,  e.g.  slaves'  oftspring,  inherit- 
ances and  legacies  kft  to  6la.ve8,  timber,  marble  not  previously 
worked  (except  such  as  grows  again')  and  treasure  trove,  except 
the  finder's  &harc  (D.  fr  7  pr  §  r.  fr  io§g  I — 3.32:  tit.  5  fr  18; 
ixiv  3  ft"  7  ^  12 — 15;  frSpr).  The  peculinm  of  a  dowry  slave 
may  thus  be  partly  the  husband's  (so  far  a^  derived  from  hia 
property  or  the  slave's  services)  and  partly  belong  to  the  dowry 
(D,  XV  I  fr  19  §  0'  Id  ca-ss  of  eviction^  the  husband  can  claim 
against  wife's  father,  or  wife,  only  if  there  has  been  fraud,  or  the 
conveyance  has  been  in  execution  of  a  pron^ise  which  therefoire 
has  not  been  fulfilled.  Against  the  wife  the  action  would  not 
be  doli  but  actio  in  factum,  in  order  to  spare  the  wife's  repu- 
tation (Cod.  V  1 2  fr  I ).  Whether  the  wife's  father,  if  he  had 
given  the  dowry,  had  sufficient  interest  to  sue  his  auctor  was 
answered  athrmatively,  with  some  doubt  however,  especially  if 
his  daughter  was  not  in  his  power  (D.  xxi  2  fr  7 1 ), 

II.     Establishment  of  dowry. 

A  dowry  may  be  established  in  various  ways  and  may 
consist  in  pn)perty  transferred  or  bequeathed,  in  rights  estab- 
lished, in  promises  made,  in  the  extinguishment  of  debts,  or  in 
any  other  emolument.  Ulpian  says  dos  aiU  datur  aut  dicitur 
out  promittitur,' ha-nded  over  or  declared  or  promised/ following 
apparently  the  lex  Jtdia  (on  marriage)  which  spoke  of  a  guardian 
being  appointed  ad dotem  dandam  dicendani  protnittendnTn'  (Ulp, 
vi  I ;  xi  20;  Gai.  i  17S) ;  but  this  is  probably  not  meant  as  an 
exhaustive  enumeration. 

'  The  Digest  addf*  qnaiea  sunt  tit  OcUlio^  tutii  el  in  Ana.  Cf.  Plin.  N,H. 

XXXVi  13$. 

'  Cf.  Oic  Mac.  35  §  87  'Botr  inquit  '  Valeria  pnouiiiam  omnem  ruajti 
dixeral.'  Si  in  tuteta  Flticci  fiiit^  quaecnmqtte  nne  hoc  awcfeww  fit  dicta  d^t^ 
nulla  (Mf.  Caeciti.  25  ^  73  iVctno  a\td6rH  judicare  debfti  eiro  doteni  quam 
mulier  nuUo  ai/rfore  dixiust.  The  preseaoe  of  a  caretaker  wm  not  aufficient 
(Vflt  no). 
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Dotis  dictio^  was  an  old  form  whereby  a  oue-sided  statement 
(e:gf.  ille  ftrndiis  tibi  doti  erit,  cf.  D,  xxiii  3  fr  25,  44,  57)  fulfilled 
the  purpose  usually  filled  by  promise  in  reply  to  stipulation. 
The  only  persons  competent  to  make  guch  a  declaration  were  the 
woman  hei-self  (QOt  being  under  power)  who  was  about  to  marry, 
her  debtor  acting  at  her  order,  and  her  father  or  father's  father. 
As  such  an  act  belonged  to  the  civil  law,  the  woman  required 
the  authority  of  her  guardian  (Ulp.  vi  2;  xi  27;  Vat,  99).  The 
declaration  was  perhaps  made  at  the  time  of  betrothal,  the 
competent  persons  hoing  just  those  whose  consent  to  betrothal 
and  marriage  was  indispensable.  (The  woman's  debtor  is  only 
an  instrument.)  Other  modes  of  eatablt&hing  a  dowry  were 
open  to  all  who  had  the  power  of  valid  alieuation  or  of  obliga- 
tory promise.  The  declaration  {dotis  dictio)  would  create  only 
a  valid  obligation,,  and  would  require  in  some  cases  to  be  supple- 
mented by  mancipation  or  other  appropriate  conveyance  (cf.  D. 
Li61ri25;  Gai.iii95<i  and  Epit).  A  mere  statement  in  a 
deed  is  not  enough  to  establish  a  dowry  any  more  than  a  state* 
ment,  not  followed  by  payment,  makes  a  valid  loan  (Cod.  v  15 
fi:  r). 

Nothing  counted  as  dowry  or  part  of  dowryf  unless  and 
until  the  marriage  which  it  was  to  serve  took  place.  This  waa 
understood  as  a  condition,  whether  expressed  or  not  at  the 
time  of  conveyance  or  in  the  stipulation.  If  the  marriage  be 
renounced  before  celebration,  the  stipulation  dropped  (D,  xxiii 
3  fr  10  ^4,  5,  fr  21—23).  -A-s  a  rule  the  husband  acquired  no 
property  in  anything  tianaferred  before  the  marriage,  unless 
the  intention  of  the  conveyance  was  that  he  should,  and  in  that 
ease  the  property  could  be  recovered  by  a  condiction,  if  the 
marriage  did  not  ensue  (fr/  §3,  fr  8).  If  a  giver,  other  than 
the  woman  herself,  died  before  the  marriage^  the  gift  failed  in 
strict  law,  but  from  the  favour  shewn  to  marriage  the  heir  was 
compelled  to  assent  (frgg  1).  If  the  things  transferred  were 
not  the  giver'fl  own,  or  were  not  duly  transferred,  usucapion 
ran  as  a  rule  only  from  the  date  of  marriage  (D.  fr  7  §  3 — frgpr, 
cf  D.  xlig  fri,3;  Vat.  III). 


Cf.  Bechmann  ii  p.  88  sqq. ;  Czyhlarx  p.  113  sqq. 
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A  dowry  given  for  one  marriage  canuot  be  applied  to 
aDotht^r  even  with  the  same  person,  unless  there  he  a  fresh 
consent  on  t.he  part  o(  the  giver,  which  however  may  usually  be 
pFeaiimed  (D.  xxiii  3  fr  30,  6y,  cf.  xxii4  &'26§5).  A  mere 
temporary  quarrel,  not  carried  out  to  &  divorce,  did  not 
interfere  Vi^ith  the  position  of  the  dowry  {D.  xxiii  3,  fr64.). 

It  was  regarded  as  a  duty  of  a  father  to  give  his  daughter 
a  dowry,  and  possibly  thia  was  enacted  by  the  lex  Jviia, 
A  constitution  of  Severus  and  Antonmus  imposed  on  governors 
of  provincea  the  duty  of  compelling  persona  who  had  children 
in  their  power  to  place  them  in  marriage  and  give  them  dowries 
(D.  xxiii.  2  fr  19  ;  cf.  Cod.  v  u  fr  7  §  2X 

III.    Content  of  dowry. 

The  incidents  of  different  modea  of  conatitating  a  dowry 
were  aa  follows  ; — 

1.  [f  Italian  land  was  given  in  dowry,  the  lex  Jtdia  (de 
adulteiiiif)  forhad  ftciy  alienation  by  the  hushAod  without  the 
wife's  consent^  and  any  mortgagiog  even  with  her  consent. 
(The  lattei  would  be  an  intercession,  and  thus  forbidden  by  the 
SG,  VellaeanuTii.)  The  jurists  applied  the  prohibition  to  betrothed 
persons  before  marriage  also.  Where  laud  waa  bought  with 
money  of  the  dowry,  or  bequeathed  to  a  slave  belonging  to  the 
dowry,  or  in  any  other  way  became  object  of  dowry,  the  pro- 
hibition applied.  The  husband  could  not  impose  servitudes  on 
it^  or  give  up  servitudes  belonging  to  it.  The  inalienability 
attached  to  the  land  in  the  hands  of  the  husband's  heir,  or  the 
crown  (Jiscus),  and  attached  so  long  aa  the  wife  had  an  action 
for  recovering  dowry,  but  did  not  prevent  its  acqwiaitioo  by 
a  neighbour  on  the  ground  of  apprehended  damage  {damni 
in/ecti);  nor  did  it  prevent  usucapion  by  an  outsider,  if  begun 
before  it  was  givea  in  dowry.  Otherwise  it  could  be  claimed 
back  by  the  wife  alter  dissolution  of  marriage,  and  apparently 
by  the  husband  before  such  dissolution.  All  land  whether  open 
or  covered  with  buildings  came  under  the  statute  (Gai.  ii63; 
Paul  ti  21  B  §3 ;  D.  xxiii  5  fr  1—6,  J3  pr,  16;  Cod.  v  13  §  15), 
Gaius  fipeaUs  of  the  application  to  provincial  land  as  being 
doubtful  (cf  Sin.  fichol.  5). 
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2.  A  usufruct  in  land  was  not  infrequently  granted  aa 
dowry,  and  Its  repayment  was  variously  effected.  Several  cases 
may  occur,  (a)  The  woman,  having  a  uaul'ruct  in  land  of 
the  husband's,  grants  it  him  by  way  of  dowry.  It  then  merges 
in  the  ownerehip,  and  if  a  divorce  ensue,  he  would  have  to 
re-create  it  in  favour  of  his  wife.  If  she  die  while  uiarrieJ  the 
usufruct  remains  merged. 

{b)  A  father  having*  a  usufruct  in  his  son-in-laws  land 
grants  it  him  as  dowry  for  his  daughter.  If  she  die  in  marriage, 
he  can  claim  its  re-coustitutiou  in  his  own  right.  If  there  be  a 
divorce  it  would  have  to  be  re-constituted  ft>r  the  wife. 

(c)  The  woman  grants  the  huaband  by  way  of  dowry  a 
usufruct  in  land  of  her  own.  Suppose  he  loses  it  by  non-uae. 
The  wife  is  then  undowered,  but  as  she  benefits  by  its  merger 
in  her  ownership,  she  cannot  recover  anything  by  action 
against  him.  But  if  she  has  parted  with  the  ownership,  and 
the  usufruct  lost  by  her  husband's  non-use  then  falls  in,  she  has 
an  action  against  the  husband  for  the  value.  Again,  if  the 
husband  does  not  lose  the  usufruct  by  non-use,  he  will  retain  it 
notwithstanding  the  wife's  death ;  but  if  a  divorce  occurs,  he 
must  cede  it  to  her  if  she  still  has  the  propriety,  and  if  she  has 
it  no  longer,  she  can  still  compel  hiin  to  give  up  the  usufructj 
so  as  either  to  free  her  from  an  obligation  to  the  purchaser  of 
the  propriety,  or  to  enable  her  to  get  the  value  from  him 
(according  as  she  has  sold  him  laud  or  bare  propriety).  At  the 
least  she  can  thus  gratify  her  feelings  by  depriving  her  un- 
friendly husband  of  it.  lu  any  case  the  fruits  for  the  year  of 
divorce  will  be  apportioned. 

If  the  woman  grant  her  husband  the  usufruct  of  some  land 
by  way  of  dowry,  and  afterwards  during  marriage  sell  him  tbe 
propriety,  she  can  on  a  divorce  recover  from  him  the  value  of 
the  usufruct,  but  if  before  joinder  of  issue  he  dies,  the  usufruct 
remains  merged  in  the  propriety,  and  his  heirs  are  not  bound 
to  repay  what  has  thus  been  naturally  extinguished.  If  she 
had  sold  him  not  merely  the  propriety  but  the  whole  land,  she 
has  nothing  more  to  get,  having  in  the  price  received  back  her 
dowry  (D.  xxiii  3  fr  78  pr  —  §  3  ;  xiiv  3  fr  57). 

{d)  Another  case  is  where  an  outsider  graota  by  way  of  dowry 
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a  usufruct  in  some  land  of  his,  and  a  divorce  takes  place.  The 
husband  tannot  cede  the  usufruct.,  except  to  the  owner  of  the 
propriety,  and  auch  a  cossion  is  of  no  good  to  the  wife.  The 
only  thing  to  be  done  is  for  bird  lo  let  or  sell  to  her  for  a 
nominal  sum  {nummo  uno)  the  practical  enjoyment  of  the  usu- 
fruct. Of  course  its  duration  ia  only  for  the  husband's  life 
(D.  xxiii  3  fr  66). 

3.  If  the  dowry  consisted  in  money  or  other  fungibles  paid 
over,  they  are  at  the  risk  of  the  husband  and  he  i«  bound  to 
restore  the  like  quantity  and  quality  (fr42). 

4.  A  similar  case  was  where  other  things  than  money  or 
fungibles  were  transferred  by  way  of  dowry,  and  the  husband 
undertook  to  restore,  not  the  actual  things  but  their  value  (dos 
aestimata),  and  in  that  case  they  were  alienable  at  his  will:  he 
took  ajl  produce  and  accessions  and  bore  all  risk  just  as  if  they 
had  been  purchased  by  him.  Before  the  marriage  they  were  at 
the  wife's  risk,  and  if  it  docs  not  take  place,  he  has  to  return, 
not  their  value  but  whatever  he  may  have  received  or  thereby 
obtained.  After  the  marriage,  whatever  happens  to  them, 
unless  they  are  evicted,  he  is  responsible  for  the  agreed  value» 
and  cannot  even  deduct  for  wear  and  tear  of  drese,  valued  as 
part  of  the  dowry  for  his  wife's  use.  If  they  are  evicted  with- 
out any  fault  ou  his  part,  he  is  no  longer  responsible  for  their 
value,  and  can  sue  his  wife  as  on  a  purchase ;  and  she  haa 
no  defence,  unless  she  has  acted  in  good  faith,  or  the  dowry  haa 
been  given  by  her  father  and  she  is  not  his  heir.  If  she  has 
promised  double  the  value  in  CEkse  of  eviction  (which  she  need 
not  do)  and  the  husband  recovers  this  amount,  it  is  treated  as 
ao  much  added  to  her  dowry.  If  too  low  a  value  has  been 
placed  on  the  dowry-components  by  the  wife's  mistake,  the 
husband  has  the  option  either  to  give  up  the  thing  itself  or  to 
be  liable  for  the  just  value,  though,  if  it  perish,  the  value  is  taken 
as  first  arranged,  unless  indeed  the  woman  ia  a  minor  and  obtains 
reinstatement  (Vat.  94.  105  ;  D.  xxiii  3  fr  10  pr,  §  5,  12  §  i,  16, 
52;  X3tiv3  fr  49  §  r;  Cod.  v  13  fr  r,  5  ;  13  §90),  If  the  things 
themselves  have  to  be  restored,  a  value  fixed  in  case  of  non- 
restoration  does  not  make  the  dowry  a  dos  aestimtita  (D,  xsiii 
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5.  If  a  dowry  is  constituted  not  by  actual  transference,  but 
by  promise  either  of  the  wife  or  hev  father,  it  is  at  the  wife's 
risk:  the  Luiibaiid  cannot  (though  Julian  thought  otherwise) 
be  held  responsible  for  not  taking  legal  measures  to  compel 
fulfilment  of  the  promise.  Nor  can  he  be  unduly  pressed  to 
sue  an  outsider,  who  has  promised  the  dowry  as  a  gift.  If 
however  an  outsider,  being  a  debtor  to  the  wife  or  her  father, 
has  promised  at  their  bidding,  the  husband  iB  bound  to  get  in 
the  dowry  with  due  speed;  and,  if  he  fail  to  do  &o  and  the 
debtor  become  insolvent,  the  husband  is  responsible  for  the 
amount.  So  he  is,  if  he  accept  the  promise  as  dowry,  when 
he  knows  that  the  promiser  is  insolvent,  or  if  by  novation  or 
formal  release  he  take  the  risk  or  obligation  of  the  dowry  on 
himself  (D.  xxxii  3  fr  33,  35,41  §  3,49;  cf.  fr  71).  A  dowry  con- 
stituted by  the  wife's  father  mortis  caitsa  is  subject  to  revo- 
cation by  him  on  regaining  his  health,  but  is  otherwise  valid. 
A  wife  cannnt  so  constitute  a  dowry ;  for  what  is  due  only  on 
her  death  canuot  contribute  to  bear  the  burdens  of  marriage 
(D.  fr  76).  A  promise  by  the  wife's  father  to  give  on  a  day 
certain  a  dowry  of  undefined  nature  or  amount  is  good,  the 
means  of  the  promiser  and  rank  of  the  husband  aifording  a 
measure  of  the  amonut.  If  it  is  expressly  left  to  the  discretion 
of  the  promiser  (arintratu  soceri),  still  it  must  be  a  reasonable 
discretion,  arhitrium  btmi  viri  (Cod.  v  n  fr  3 ;  cf.  D.  xxxi  fr  i  §  i). 

Neither  emancipation  of  the  woman  nor  death  of  the  father 
affects  a  promise  given  by  the  latter ;  he  or  hig  heirs  are  liable 
(D.  xxiii  3  fr44pr).  Nor  if  a  supposed  debtor  has  made  a 
promise  for  the  purpose  of  a  dowry  at  the  order  of  the  woman 
or  another,  and  finds  he  was  not  really  a  debtor,  can  he  resist 
the  husband's  suit  by  a  plea  of  fi^ud :  it  is  not  the  buHband'a 
fault,  and  he  is  not  concerned  with  the  ground  of  the  promiser's 
engagement,  who  must  look  for  hia  remedy  to  the  person  who 
gave  him  the  order  (D.  xii  4  fr  9  §  l), 

A  promise  by  the  woman  of  all  her  estate  (omnia  bona) 
as  dowry  carried  the  assets  leas  the  debts :  the  husband'a  own 
means  would  not  be  liable  to  her  creditors'  suits  (D.  xxiii  3 
fr  72  pr). 

6.  Another  mode  of  constituting  a  dowry  was  by  formal 
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\  release  (acceptilat\(yne)  of  a  diebt  due  from  the  husband.  This 
could  be  done  hy  any  creditor,  whether  the  woman  herself  or 
her  father  or  an  outsider.  In  such  a  case  the  claim  by  the  wife 
or  other  to  recovery  of  the  dawry  would  be  satisfied  by  a  revival 
of  the  obligation  or  payment  of  the  debt,  according  as  the  debt 
w»a  conditional  or  absolute  (D.  xxiii  3  ir4l  §  2,43  ;  cf.  Kii4  fr  10). 

'The  payment  wouH  be  made  at  the  usual  dates  for  dowi-y. 
A  similar  effect  was  produced  by  a  declaratioa  {dictio)  by  the 
woman  or  her  father,  as  the  case  might  be,  that  the  debt 
owed  by  the  husband  should  form  the  dowry  {quod  mihi  debes, 
doH  erit).  Whether  in  this  case  the  debt  was  absolutely 
extinguished,  or  the  debtor  only  provided  with  a  peremptory 
plea  of  '  bargain  agreed/  seems  not  to  be  clear  (D.  fr  44,  jy  ;  cf. 
fri2§2.58§i> 

7.  In  some  caaea,  it  appears,  the  woman  or  her  father 
ariADged  with  the  hui^band,  who  hftd  a  claim  to  an  inheritance 
or  legacy  after  them  or  as  a  substitute^  not  to  take  it  up,  in 
order  that  he  might  succeed  to  it  dotU  cattsa.  Such  an  acquisi- 
tion would  not  form  a  profecticious  dowry,  but  land  so  comiing  to 
the  husband  won  Id  be  counted  as  dowry  land  (D.  xxiii  3  fi'  5  §  5 ; 
tit.sfri4§i4> 

8.  Whtre  a  bequest  is  made  by  way  of  dowry  and  the 
husband  is  the  legatee,  Proculus  held  that  it  was  for  the 
husband  to  sue,  Gaiua  that  it  was  far  the  wife^  Julian  that 
both  could  sue.  In  any  case,  being  dowry  it  would  be  claimed 
by  the  wife  on  divorce.  If  there  lias  been  a  previous  promise 
of  dowry  made  to  the  husband,  the  legacy  gives  him  no  fresh 
right ;  he  can  sue  on  the  promise ;  but  if  the  legacy  ia  in 
form  to  the  wife,  she  can  sue  on  the  legacy,  and  if  she  can 
ehow  the  testator's   intention  to  be  to   duphcate  the  dowry, 

1  the  heir  will  have  to  satisfy  both  the  husband's  and  wife's  suits 
I  (D.  xsiii  3  fr  29, 4S  §  i  ;  xxx  fr  69  §  2  ;  xxx v  i  fr  7 1  §  3). 

IV.     Modification  op  general  law  by  agreement. 

Beside   the  general  law  of  dowry  special  agreements  were 

'frequent  (pacta  dtAalia),  but  must  not  conli-adict  the  general 

principliifi  of  dowry  (Paul  op.  Consult  iv  3).     Hence  they  could 

I  not  provide  for  the  husband's  nut  getting  the  profits  of  the 
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dowry,  nor  for  the  husband's  never  suing  for  the  promised 
dowry.  For  in  buth  ciises  tliere  would  be  in  fact  no  dowry  as  a 
help  to  the  husband  to  bear  the  burdens  of  the  marriage.  Nor 
couM  an  agreenient  for  the  husband  to  pay  the  annual  proceeds 
to  the  wife  l>e  enforced,  for  that  would  be  an  invalid  giit  (D.  xxiii 
4  fr4pr,  t2  §  I  ad  Hn,,  22).  Public  policy  re^^uired  that  no 
private  agreement  nmde  before  or  during  marriage  should 
impair  the  woman's  responsibility  for  conduct  {de  monbvt),  or 
cither's  responsibility  for  making  away  with  the  other's  pro- 
perty {rernm  amot(iruvi),or  the  husband's  responsibility  for  fault 
as  well  ^  for  fraud  in  dealing  with  the  dowry,  or  should  make 
gifts  between  them  lawful,  or  alter  the  law  which  made 
necessary  e.xpensea  a  diminution  i}iso  facto  of  the  dowry  (D. 
h  5,  30  pr).  Otherwise  the  giver  of  a  dowry  can  before 
marriagi;  make  such  terms  with  the  husband  in  reference  to 
the  dowry  as  he  chooses  (legem  tfvam  velit  tlicere  potest).  If  it 
be  only  promised,  he  can  bargain  fur  its  not  being  exacted  from 
hiraeelf  or  certain  of  his  heirs.  Both  before  and  after  marriage 
agreements  may  be  made  for  the  wife,  who  has  promised  a 
dowry,  maiutaitdng  herself  and  not  paying  over  the  dowry 
during  marriage,  or  for  her  paying  the  husband  a  certain 
amoimt  and  being  supported  by  him,  or  for  the  time  or  mode 
of  repaying  the  dowry,  when  the  marriage  is  at  an  end,  or  for 
the  conversion  of  the  dowry  or  part  of  it  fnim  money  into  land* 
or  laud  into  money  or  the  like.  But  no  such  agreement  for  the 
time  of  repayment  of  the  dowry  can  make  the  poailion  of  the 
woman  worse  by  postponing  the  date  (D,  fr  7,  iO»  i3§  I,  I4 — ij, 
20§§  1,2,21  ;  xxiii3fr  25,  26). 

All  agreements  respecting  the  repayment  of  the  dowry  bind 
only  those  who  are  parties  (and  their  heirs),  whether  they  have 
to  pay  or  to  reeover  the  do-wry,  and  the  benefit  is  as  a  rule 
confined  to  them,  but  the  wife  or  the  donor's  son  was  sometimes 
allowed  after  the  donor'a  death  to  sue  utiliter  on  the  douor^s 
contingent  stipulation  in  their  favour  for  the  return  of  the 
dowry  (D.  xxiii  4  frg,  33  ;  ixiv  3  fr  45).  If  a  woman  providing 
her  own  dowry,  bargain  for  its  repayment  to  her  mother,  if  she 

<  Cf.  Cia  OcMcm.  4  §  1 1  Maritui,  <ram  utmtur  uxotCm  do(e  numeralOt  guo 
fnulien  r*i  eiMt  ooiM^r,  cunjiwit  tU  m  t&fitndo  dot  eolioeantur. 
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herself  die  married  without  childreo,  the  mother  cannot  sae  on 
the  bargain,  but  if  the  daughter's  heir  pay  her  the  dowry,  can 
retfiin  it  against  the  huaband's  suit.  If  however  the  mother 
stipulated  for  it,  she  coidd  sue  (D.  xxiii  4fr  26,  §4,  fr  29,  §  2). 

After  a  dowry  has  once  been  given  and  marriage  has  taken 
place,  the  dowry  h  acquired  by  the  wife,  and  both  giver  and 
wife  must  join  to  modify  its  terms.  If  a  father  having  given 
a  dowry  make  a  bargain  by  himself,  it  avails  for  and  against 
him^lf,  but  does  not  affect  her  interest,  though  he  sue  with  his 
daughttT  joined  {mihi  Jiliaeve}.  If  a  wife  under  her  father's 
power  bargains  by  herself,  her  father  may  benefit  but  not  be 
hurt  by  it,  in  accordance  with  the  regular  principle  of  the 
fether  gaining  through  those  in  his  power;  if*  however,  he  sue 
with  his  daughter  joined,  the  bargain  made  by  her  may  then 
damage  the  father's  suit  (D.  xxiii  4  fr  r,  7  ;  cf.  xxiv  3  fr  29).  If 
a  father  is  mad  or  captured  by  the  enemy,  his  son  or  daughter 
under  power  can  make  bargains  by  themselves  (frS). 

Any  bargain  made  in  connexion  with  the  grant  of  dowry  by 
the  giver  required  no  Htipnlation;  others  did.  If  a  second 
bargain  be  made,  rescinding  a  former  one  and  reviving  the 
normal  terms  of  dowry,  it  is  good,  even  though  the  bargain 
rescinded  was  more  favourable  to  the  wife  (D.  ii  14  fr/  §5*  27 
§2;  Cod,  V  14  fr  i). 


An  arrangement  is  spoken  of  in  two  places  of  the  Digest 
(3£siii  3  fr73  §1;  xxiv  3  fr2o)  by  which,  for  certain  purposes^ 
the  dowry  can  be  given  back  to  the  wife  during  marriage  and 
such  return  can  obtain  a  valid  di^scharge  for  the  husbajid.  These 
purposes  are  to  discharge  a  debt,  to  purchase  a  suitable  lauded 
estate,  to  support  herself  and  hers  {Le.  her  slaves,  cf.  D.  xxiv  l 
fr2l  §  l),  to  give  alitnouy  to  a  parent  in  exile  or  captivity,  or 
to  assist  children  by  a  former  marriage,  or  brothers  or  sisters  in 
need.  The  first  two  purposes  are  such  as  may  be  dictated 
by  prudent  business  considerations ;  the  third  {ut  se  suosque 
atat)  is  one  for  which  agreements  were  sometimes  made  without 
entirely  doing  away  with  the  dowry  {e.g.  D,  xxiii  4  fr  4) ;  the 
others  are  works  of  natural  charity  and  affection.  It  is  not 
difficult  to  imagine  caaea  in  which  auch  action  may  have  been 

10—2 


148 


Fate  of  dowry  on  "Wife's  death        [Bk  n 


perfectly  justified  (cf.  D.  xxiii  3  frS5X  but  we  are  given  no 
further  explanation^  except  that  the  wife,  to  whom  this  con- 
cession is  made,  is  described  as  one  non  pei'ditura,  i,e.  likely  to 
act  prudeutly  in  the  matter.  From  D.  xi  7  fr  27  §  i ;  Cod.  v  19 
it  is  inferred  that  the  permission  rested  on  statutable  authority, 
perhaps  the  lex  Julia  et  Pitpia  Poppaen  (of.  GItick'a  Pand,  xxvii 
p,  247;  Gzyhlarz  Dotalreclit%  142).  If  the  husband  was  evi- 
dently  without  means,  the  wife  could^  according  to  the  Digest 
(probably  interpolated),  by  the  actio  rei  uxorioB  enforce  the 
return  of  the  dowry  (D.  xxiv  3  fr  24  pr). 

Quite  distinct  from  dowry  were  paraphei-na, '  outside  dowry  * 
aa  the  Greeks  called  thern.  for  which  the  Gauls  used  pecidiuTn^ 
t.e-  things  for  the  wife's  own  use,  which  were  either  made  the 
property  of  the  husband  and  on  the  conciuaion  of  the  marriage, 
recovered  by  condiction  by  the  wife  or  her  heirs;  or  were 
simply  brought  into  the  house  with  a  list,  which  the  husband 
subscribed  in  recognition  of  their  being  the  wife's  property. 
The  latter  mode  was  usual  at  Rome  (D.  xxiii  3  fr  9  §  3  ;  cf.  Cod. 
V  14  frS,  11). 


V.    Fate  of  dowby  on  dissoldtiox  of  marriage, 

A  doivry,  being  a  contribution  from  the  woman's  aide  for  the 
expen^aea  of  the  marriage,  came  bo  aei  end  aa  such  with  the 
marriage.  The  marriage  ends  by  death  of  wife  or  death  of 
huabaud  or  divorce. 

i.  On  the  death  of  the  wife  during  the  marriage,  the  dowry 
remained  with  the  husband,  free  from  any  claim  for  restoration, 
unless  either  it  had  been  given  by  the  wife's  father  or  other 
asceodant  and  he  survived  the  husband,  or  had  been  given 
by  an  outsider  and  he  had  stipulated  for  its  return  to  himself. 
But  where  it  reverted  to  the  wife's  father,  etc.,  the  husband 
could  cljiim  to  retain  one-fifth  for  each  child  of  the  marriage 
(Ulp.  vi  4,  5  ;  Vat.  108) ;  and  of  cour.se  an  agreement  might  have 
been  made  for  leaving  a  ptofecticious  dowry  with  the  husband 
(Cod.  v  14  fr6).  If  the  dowry  was  partly  declared  (dictu)  by  the 
wife's  mother  but  not  paid,  the  husband  could  not  claim  that 
part  after  the  wife's  death  (Vat.  100). 
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ii.  On  fcbe  death  of  the  husband  dunog  the  marriage\ 
the  irife  could  claim  from  his  heim  restitution  of  the  dowiy, 
by  a  suit  '  for  the  wife's  estate '  {rei  it^poriae  judicium^.  Gai.  iv 
62).  Ill  the  abflence  of  any  stipulations  it  mattered  not  from 
whom  the  dowry  had  come ;  but  if  she  was  under  her  father's 
power,  he  would,  as  in  the  ease  of  divorce  (see  below),  bring 
the  action,  with  her  concurrence  (which  indeed  was  assumed, 
ualess  distinctly  refused),  against  the  heirs  of  the  husband^  if 
be  was  Silt  juris,  or  agiiust  hia  father  if  he  was  under  power. 
The  suit  was  personal  to  the  wife,  and  if  ahc  died  before  there 
was  any  delay  in  restoring  the  dowry,  her  heirs  could  not  bring 
it,  and  the  husband's  heirs  retained  the  dowry.  Delay  did  not 
count  till  the  wife  had  brought  suit :  mere  declaration  of 
intention  to  do  so  did  not  suffice  (Vat.  95, 97).  The  time  for 
repayment  and  the  right  of  deduction  for  expenses  were  as  in 
the  case  of  divorce. 

It  was  not  UDiUHual  for  tiie  husbaud.to  mention  the  dowry 
in  his  will  But  no  disposition  on  his  part  took  away  the 
wife's  right,  unless  she  accepted  it.  If  he  left  the  dowry  to 
her  in  so  many  words,  she  ubtained  by  such  bequest  ouly  the 
advantage  of  immediate  payment  instead  of,  where  a  dowry 
was  in  money  or  other  fungibleg^  by  three  annual  instalmenta. 
It  might  be  also  that  he  named  the  original  amount  of  the 
dowry :  if  so,  he  precluded  any  claim  by  his  heirs  for  expenses 
incurred  thereon.  If  he  expressly  left  her  something  else  in 
lieu  of  her  dowry  (pro  dote),  she  could  make  her  choice.  If, 
however,  he  gave  her  a  legacy^  or  (as  we  may  probably  add) 

^  It  is  t^oticeahle  that  iu  the  title  of  tha  Digest  xiiv  3  there  is  little, 
and  in  Ulinan^s  Units  no^  refereuiHi  to  the  fate  of  the  dowry  on  the  d^,tb  of 
the  huaband.  See  Bechiuann  Dotatracht  p,  59,  Whatever  he  the  explana- 
tion, the  claim  of  the  wife  seema  clear. 

*  Serviua  SiUjiiciuB  (ac^!o^dil!lg  to  UelL  iv  3^2)  said  that  Hecurities  for 
the  wife'a  dowry  {rei  'iu^rlae  eautioiies)  were  tir^t  thought  noceaaary  in 
eoDsequence  of  the  divorce  of  Sp.  Carvilitus  Ruga  («ee  etbove,  chap,  xiia): 
and  in  twoordwice  with,  or  reutiog  on,  this  Gelliua  aayB  that  for  about  fi¥e 
hundred  yeai^  from  the  foundAtion  of  Rome  there  were  neither  cautionei 
nor  actiQim  mi  uxariae  m  Kome  or  Latium.  (A  lex  Mweiiia  d^  dote 
A.r.c.  &68  mentioned  by  aome  modem  writen  ia  a  baaeleaa  conjecture  of 
M.  Voigf  a) 
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made  her  his  heir,  or  had  previously  given  her  fiomeching'  morfM 
eousa.  the  praetor s  edict  de  aUerutro  put  her  to  her  electiou, 
uiless  testator  expressly  declared  that  such  legacy  or  o<ber 
gift  was  to  be  in  addition  to  her  dowry  (Cod  v  ijf  34;  Cod. 
Tbeod,  iT4  fr/pr;   ct  I>.  xixi  fr  53  pr  §  1 ;   CzvhUtz  i^A/roe4t 

iii  DiroR«  gave  occasion  to  more  complicated  arrange^ 
roenta.  The  wife  was  entitled  to  demand  restotatioD  of  her 
dowry  in  any  case,  evea  against  the  Crown  if  her  husb^Lnds 
estate  was  partly  confiscated  (D.iiiv  j  6-31  pr).  Her  faeira 
oould  not  bring  the  suit,  if  she  died  before  her  hn^sand  had 
made  any  delay  in  the  restoration  I^UIp.  ti  6, 7), 

1.  The  husband  had  however  a  right  lo  retain  part  oo 
various  acobonla  : 

(a)  Propter  ftbvnw *.  If  the  divorce  was  due  to  her  fiwlt 
or,  if  she  was  under  power,  to  that  of  her  &th^.  one-sixth  of  the 
dowry  could  be  retained  for  each  child  of  the  marriage  up 
to  the  number  of  three.  It  could  however  only  be  retained ; 
if  tbe  dowry  was  oooe  paid  back,  it  oeaaed  to  be  dowr^-  and 
DO  ttlaitn  would  hold^  If  tbe  divorce  was  not  the  fault  of  the 
womao,  she  oould  reoorer  tbe  whole  dowry' (UIp.  ri  10:  Paul 
apL  fioeth.  ad  Cyclop,  it  i9  =  BruQs'iipL76;  c£.  D.  xhiii  5  fr  12 

(fr)  Propter  moral.  On  account  of  adttlteiy  ^Mora»  ^r«- 
nom)  of  the  wife  a  axth  is  retained ;  £>r  other  balls  of 
COikduct  an  eighth  (UlpL  ri  12)1 

(c)    Propter  JmpenMt.     Expenditore  hr  the  hoslMxtd  on 


*  CL  <St.  74fp.  4  £  ao  &'  »mlktr,  <«■  fmmtt  a^Ai  iwm  m 
emsMmm  mom  «■<,  mwmiimm  remimt,  yaiMi  fvt 
Mfmdm,pm  Ubtriw  nam  *^AaZ  9partL    If  Ibcnva*  wt  n^  ^  \ 
wMffTJag^  tha  ciiiyi^  wmrn  aot  nwupawd  —  — Jh  Jy  iSbm  crril  Uw^aad  1^ 
DDWiywBs  mowB/wrrj. 

'  1  tohe  thw  to  he  A»  ■«> iwft  rf  ti>a  w<i  wtefc  Eg^pf  im  hk  ante 
tUb^no4  explicable:  luMi  »■  1  ^iirfiwi  mmt  mm  im  fta^itmm.  Awfaw 
temtt  /mme»m  «a<  wmpiimt  fmm^  imh  ^«iH^  ••■  «IM  hm^wmmim  mf 
(Ulp.  vi  loX 

*CL  Ck.  fkpL.  4  S  19  A* 
■aafniii  naut^  tmotmt  ^*  Mm*  imaiw  adU  ■ 
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the  property  forming  the  dowry  was  either  neceas&ry  or  useftil 
or  for  pleasure. 

Necessary  expenditure  was  such  as,  if  not  made,  the  dowry 
would  be  depreciated  and  the  husbatid  liable  for  neglect ; 
e.g.  repair  of  buildioga,  reatoratioa  of  olive  plantations,  propa- 
gation of  vineSj  institution  of  seed-plotg.  throwing  out  moles 
into  the  sea  or  river,  diversion  of  atreatns,  medical  treatment 
of  slaves,  in  some  cases  even  erection  of  buildings  such  as 
a  bakery  or  granary.  Ordinary  expenditure  o&  such  matters 
of  a  moderate  aruount  ought  to  be  defrayed  out  of  the  produce 
of  the  estate,  but  considerable  and  extrjtordinary  expenditure 
ipso  facto  diminished,  as  a  whole,  the  amount  for  which  the 
husband  wa«  res^poDsible.  If  the  dowry  contaiued  money,  such 
expenditure  was  charged  against  the  money,  but  if  there  was 
insufficieot  money  and  the  dowry  was  land»  the  husband  might 
claim  to  retain  some  or  all  of  the  land,  if  he  was  not  reim- 
bursed by  the  wife.  If  sucb  expenditure  waa  madej  the 
husband  was  entitled  to  claim  even  though  the  particular 
object  [jerished  or  was  lost;  if  he  neglected  to  make  it,  he 
would  be  liable  only  if  his  neglect  was  the  cause  of  the  Iohs  or 
destruction. 

Useful  expenditure  was  such,  as  imptoved  the  value  of  the 
dowry,  ejj.  making  a  vineyard  or  oliveyard,  adding  a  bakery  or 
shop  to  a  house,  teaching  slaves  various  crafts.  Such  expendi* 
tare  could  be  charged  against  the  dowry,  but,  according  to  some 
lawyers,  only  if  done  with  the  wile's  consent,  ae  it  might  be  too 
great  for  her  means. 

Expenditure  for  pleasure  {impensa/t  voluptartae),  e.g. 
making  baths,  cannot  be  charged.  If  the  wife  desire  to  keep 
what  has  been  done,  she  must  pay  the  coat:  otherwise 
she  must  allow  their  removal,  so  far  aa  is  possible  without 
impairing  the  wife's  property  (Ulp.  vi  14— 17;  D.  xxiii  3  fr  56 

§3;   XXV  I  )■ 

(d)  Propter  res  donatas.  The  husband  can  set  off  such 
gifts  to  his  wife,  as  are  not  within  the  exceptions,  against  part  of 
the  dowry  (D.  xxiv  3  fr  7  §5  ;  fr35).  This  waa  in  addition  to 
his  power  of  recovery  by  vindication  or  condicfcion  (Cod,  v  13 

S5«)- 
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(e)  Propter  res  amotas,  i.e,  for  thinga  carried  off  by  the 
wile.  There  was  a  Bpecial  actioa  on  this  account  (see  D.  xxv2 
and  below,  p.  158), 

(/)  The  husband  waa  entitled  also  to  deduct  for  auy 
expenditure  for  release  from  brigands  of  near  relatives  of  the 
wife  {necessai-Cae  perso/iae,  D.  xxiv  3  fr2]), 

2,  Besides  the  dowry  itself,  the  wife  could  (where  the 
davfry  was  not  a  'valued  '  one,  Cod, v  I3§9(?)  recover  a  pro- 
portion of  the  produre  for  the  year  in  which  the  dissolution 
took  place.  The  year  was  reckoned  from  the  delivery  of  the 
dowry  or  celebration  of  the  mairiage,  whichever  was  latest.  This 
apportionment  wati  somewhat  difficult  in  the  case  of  farms,  where 
(usually)  the  fruits  were  gathered  only  once  a  year  and  the 
expenses  occwiTed  throughout  the  year.  If  the  apportionment 
took  notice  only  0^'  the  commencement  of  possession  of  the 
dowry  and  end  of  the  marriage,  the  husband  might  have  all 
the  profit  and  only  part  of  the  expense,  and  the  wife  have  the 
rest  of  the  expense  and  no  profit,  or  vice  versa.  Suppose  for 
instance  the  farm  became  dowry  at  the  time  of  the  vintage 
(gay  1  October),  and  after  gathering  the  vintage,  the  husband 
let  it  from  the  1st  November,  and  divorce  took  place  on  the 
3l8t  January :  it  vraa  not  fair  that  the  husband  should  retain  the 
whole  vintage  and  have  in  addition  one-fourth  <if  the  rent 
(t>.  for  three  months).  Papinian  gives  as  the  righb  solution', 
that  the  vintage  and  one-fourth  of  the  rent  should  he  added 
together  and  that  the  husband  should  have  one-third  of  this 
aggregate,  i.e.  that  he  should  receive,  of  the  total  produce 
credited  to  the  dowry  since  his  possession  of  itj  a  sum  pro- 
portioned to  the  part  of  one  year  which  the  dowry  has  been  in 
his  hands  (four  months,  I  Oct.— 31  Jan.).  On  the  other  hand 
if  the  wife  handed  over  the  farm  in  dowry  immediately  after 
gathering  the  vintage  (say  on  1st  Nov.),  and  the  husband  let  it 
on  1st  March,  and  divorce  ensued  on  1st  April  next  loltowiug, 
there  would  apparently  be  nothing  for  the  husband  except  one 

I  The  pusaage  neenia  to  me  clear  as  rogarda  Papinian'a  meaning  for  the 
caaoa  put.  For  variovui  views  on  this  much  di^usaed  p^Lssage  h^  refQren<»s 
in  Amdtt*'  Fand.  §407  A-nm. ;  Windacheid  Pajid.  ij  joi  i*-  S ;  Brioz  PandL, 
§484,  e-nd  a  review  of  Petrazycki'a  book  by  Leonhflrd  ZRO.  xivii  275. 
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tnonth'a  share  of  the  rent.  He  ought  to  have  a  sbare  of  the 
year's  rent  proportioned  to  the  duration  of  the  dowry,  {.e.  five- 
twelfths.  Harvest  or  vintage,  takeu  by  the  wife  before 
marriflge  and  before  giviDg  of  dowry,  is  not  reckoned,  but  the 
future  harvest  or  vintage  should  come  into  ftctount  whether 
included  in  the  rent  or  not,  und  the  wife  may  have  to  give 
security  for  it.  Similar  principles  are  applied  when  the  harvest 
takes  place  twice  a  year,  as  in  watered  meadows  (a  hair-3'ear 
being  then  treated  as  a  year)^  or  once  in  a  long  period  of  yearg, 
as  in  coppices,  or  when  besides  an  annual  rent,  something  extra 
h  paid  every  five  years;  or  when  the  produce  of  a  flock  of 
sheep  or  the  hire-money  paid  for  a  slave's  services  for  the  year 
has  to  be  ap]iortioned.  Expenses  of  sowing,  planting,  repairs,  etc. 
are  chargeable  against  the  year's  produce  and  apportioned 
accordingly  (D.  xxiv  3  fr  5, 7.  8  ;  Paul  ii  22  §  l)- 

3.  Judicitivi  rei  uxoriae.  The  restoration  of  the  dowry, 
or  of  80  much  as  was  found  to  be  due,  would  be  made, 
according  to  its  nature,  by  maDcipation,  surrender  in  court, 
re -establishment  of  rights,  payment  of  money,  etc.  As  a 
rule  the  restoration  must  be  made  at  once,  but  for  money  or 
other  fungibles,  if  there  was  no  special  agreement  for  an  earlier 
date,  payment  was  made  in  three  annual  instalments  {annua^ 
bittnH.,  trima,  die,  '  on  that  day  year,  two  years,  three  years  ')\ 
Any  misconduct  on  the  part  of  the  htieband  was  punished  by 
accelerating  the  time  of  payment,  viz.  by  substituting  periode 
of  sii  months  for  a  year,  if  he  was  guilty  of  lighter  offences^ 
but  if  guilty  of  graver  misconduct  (t.e.  adultery),  he  had  to  pay 
at  once.  In  the  case  of  land,  etc.  he  had  to  give  up  fi-uits  to 
the  value  of  the  difference  between  an  immediate  payment 
and  a  payment  by  three  years'  instahnenta  (Ulp.  vl  S,  13 ;  U. 
ixi ii  4  fr  1 7 ;  Ci>d.  v  1 3  §  7), 

'  Thia  rule  of  ropJiyrriBiit  by  throe  annTuil  instalments  is  by  some 
writers  kid  down  also  for  the  jmyineut  of  a  promised  dowry  to  the 
huabsbud.  Nothing  ia  said  of  thia  in  the  Jurustu,  and  the  unly  baaia  is 
(1)  the  inHtatice  of  eiuch  a  payment  in  Polyb.  xxjiii  13  wliich  ih  a  caaa  of 
I^acy  where  ittiyment  by  Instalments  watt  often  diracted  (nee  Book  11),  and 
{2)  the  t-Aso  in  Cic.  Att.  ziz^z;  4^2]  23§!^2,  3;  25§3  wupposed  to  refer 
to  Tullia's  dowry.  Probably  the  mode  of  payment  was  a  matter  of 
arrangement  in  each  caae. 
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If  the  husband  does  not  pay  at  once,  he  ought  to  give 
security.  If  he  cannot  do  this,  he  must  be  condemned  in  the 
present  value  of  the  amount  due  (or  partly  due)  in  the  future. 
If  he  can,  but  will  not,  give  security »  he  ia  condemned  in  the 
■whole  amount  at  oncfe  (D.  xxiv  3  fr24§  2).  As  regards  any 
dowry-slaves  set  free  by  the  husband  with  the  wife's  consent, 
he  has.  to  give  security  for  restoring  to  the  wife  anything  he 
may  gain  either  from  the  freedcQau's  estate  at  death  or  from 
his  services  (ib.  §  4).  For  anything  which  through  hia  fraud 
he  cannot  restore,  he  is  liable  in.  d^iinages  to  be  fixed  by  the 
wife's  oath :  and  he  must  give  security  against  any  fraud  or 
fault  in  connexion  with  the  restoration  of  dowry  {H>.  fi*  25  §  i). 
In  some  cases  it  appears  the  wife  was  sent  Into  poaseysion  of  her 
husband's  estate  to  preserve  it  for  dowry  account  (D.  vi  i  frg; 
xlvi  3  fr48;  sliv  3  fr  15  §4;  cf.  Cod.  v22;  Karlowa  J£G.  ii  1183). 

Where  do  wry- property  ia  on  lease  at  the  time  of  divorce, 
say  for  five  years  aa  usual,  reciprocal  security  is  required  for 
loss  or  profit  falling  to  tbe  husband  exceeding  his  share  of  the 
rent  (D,  xsiv  3  fr  25  §  4). 

Restoration  where  the  dowry  consisted  of  a  usufruct  has 
been  dealt  with  above. 

A  husband  who  was  unable  to  pay  in  full  was  granted  the 
usual  relaxation.  He  was  condemned  only  in  id  quod  facere 
potest,  no  debts  being  deducted  in  estimating  his  means  (D. 
xxiv3frl2,  13,54;  Schol.  Sinait.  §  12).  The  time  for  estimating 
his  means  is  the  time  of  judgment.  If  the  husband  was  under 
power,  hia  father  had  the  like  concession  (friSpr,  ^2).  The 
husband's  heirs  had  no  such  concession,  but  they  could  set  off 
any  pecuniary  claims  such  as  for  expenditure  on  the  dotal 
property,  for  gitta  and  for  things  carried  off,  but  the  conduct 
of  either  party  did  not  come  into  their  account  (D.  fr  13,  1 S  §  i)- 


The  suit  is  brought  against  the  husband  whether  the 
dowry  was  actually  made  over  to  himself  or  to  another  by  his 
order.  But  if  he  was  under  power,  the  suit  lies  against  the 
father  for  the  whole  amount^  if  the  dowry  was  actually  given 
to  him,  or  to  the  son  by  his  order  or  couseDt^  or  was  in  fact 
converted  into  his  property  ;  otherwise  he  was  liable  only  de 
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peculio  (D.  fr22§i2;  VaL  102).  The  son's  peculmm  h  in- 
crease by  the  amount  of  any  counter-claims  he  may  have, 
and  this  must  not  he  deducted  from  the  dowry,  if  the 
amount  of  the  peciiliitm  is  insufficient  to  meet  the  wife's  suit 
(fr2  5pr). 

As  in  the  case  of  the  hueband'a  death,  so  on  divorce  the 
suit  is  brought  by  the  wife  herself,  if  independent;  by  her 
father,  etc.  with  her  concwrrence  if  she  is  under  power,  her 
concurrence  being  asautnetl  according  to  a  con^jtitiition  of 
Antouinus  if  she  does  not  oppose.  And  for  repayment  the 
order  of  both  ia  required.  If  it  be  repaid  to  the  wife  without 
adec^guate  rea^ion  and  she  consume  it,  the  father  can  still  sue 
for  it.  If  she  ia  abiaent,  the  father  on  suing  or  receiviug  pay- 
ment must  give  a  bond  for  her  ratification.  If  the  father  is  mad^ 
the  dowry  is  paid  cither  to  the  wife  or  her  agnate  caretaker 
with  consent  uf  the  other.  When  the  dowry  has  come  from 
the  father  and  the  wife  ia  under  hia  power,  it  is  said  to  belong 
to  him  and  her,  or  to  be  common  to  the  two  (D.  6:2,3, 
22  §  I ;  xlvi3fr6s;  Cod.  v  13  §14).  This  appears  to  be  a 
rough  way  of  expressing  that  while  the  legal  control  is  his, 
it  is  intended  as  her  portion.  If  her  father  emancipate  her, 
she  alone  can  claim  it.  If  ho  die,  his  heirs  have  no  claim  to  it, 
even  though  he  disinherit  her.  If  he  die  intestate,  she  must 
bring  it  into  hotchpot;  if  he  has  made  a  will,  it  bars  her  right 
of  bringing  the  plaint  of  an  unduteous  will,  and  especially  if  it 
amount  to  a  fourth  of  the  inheritance.  And  when  the  dowry  is 
repaid  to  her  father,  though  no  longer  dowry,  it  retaiua  its 
destination  for  her  benefit  in  (a  future)  marriage  (Cod,  v  13  §  12  ; 
D.  xvii  2  fr  81)4  If  the  husband  ia  bankrupt,  the  wife's  claim  by 
this  action  has  precedence  of  all  but  Crown  claims  and  funeral 
expenses  (see  Book  Vl).  Her  heirs  have  not  this  privilege 
(Cud.  vii  74). 

The  above  appear  to  be  the  usual  incidents  and  characteristica 
of  dowry  afl  recoverable  and  protected  by  the  action  rei  uxoriae. 
It  was  a  suit  relating  not  to  the  wife's  property  generally,  but 
to  her  dowry ;  •  it  was  a  bonae  fidei  suit,  and  came  before  an 
oritter;  the  relations  of  the  two  pities  were  submitted  to  his 
consideration,  not  so  much  for  the  application  of  a  strict  rule  as 
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for  an  equitable  decision  aa  to  what  was  beat  and  fairest  for  the 
parties  iqttod  melius  a^quiua  esset^).  At  least  such  must  have 
been  the  character  of  the  old  action ;  nllowance  for  expenses 
would  natumlly  vary  with  the  c  ire  am  stances  of  the  case ; 
though  practice  and  precedent  would  gradually  stiffen  into 
general  rules  much  which  was  indefinite  at  first.  Our  chief 
knowledge  of  it  comes  from  Justinian's  Constitution  (Cod.  v  13), 
which  amalgamated  it  with  another  action  arising  from  verbal 
covenants. 

4.  This  second  action  {ex  stipulatu)  was  concurrent  with 
the  tirst  in  some  cases ;  but  was  not  coulined  to  the  wife  or  to 
her  father  or  other  ascendant,  and  in  fact  belonged  to  any  one 
who  provided  a  dowry  or  added  to  it  and  made  an  agreement 
with  the  husband,  backed  by  a  stipulation,  for  the  disposal  of 
the  dowry  when  the  marriage  came  to  an  end.  It  was  (like 
other  actiona  on  stipulation)  of  a  strict  nature  ;  it  required  (in 
the  absence  of  any  special  terms),  rejiayinent  at  once  of  the 
whole  dowry  and  apportioned  profits;  it  left  no  opportunity 
for  counter- claims,  the  dowry  however  being  deemed  to  be  ipso 
facto  reduced  by  the  amount  of  any  necessary  expeuditui'e  for 
its  maintenauce.  It  was  a  charge  on  the  husband's  e.statQ,  bo 
thab  if  the  wife  was  made  heir  by  him,  it,  like  other  debts,  was 
deducted  before  the  Falcidian  fourth  could  be  calculated.  If  he 
left  her  a  legacy^  die  was  not  put  to  her  election  but  waa 
entitled  to  both.  Action  on  the  stipulation  could  be  brought 
by  the  wife's  father  without  her  concurrence,,  and  was  trans- 
missible to  his  heirs ;   and  what  was  recovered  by  it  passed  by 


*  Ci<»ro  ia  fond  of  referrii^  to  theae  words  aa  occurring  in  this  action 
and  chaTActeriijiQg  itu  equitable  character  {Top.  17  §66  in  arbiino  rvi 
iixoriae  in  quo  etl  "-quad  eju*  imlm$  aequiu*,''  Of.  vix  15  §61),  Boethius  in 
COtutuetiting  on  the  first  ^MLSsagB  refers  to  conditions,  suuietitnw  made  when 
a  dowry  was  given,  tliat  the  husband  should  rotiin  in  caiie  of  a  divorce  ao 
mocb  of  the  duwr>'  aa  it  should  on  the  whole  be  *  better  and  fairer'  for  hijn 
to  retain  (Bniiia"  p.  77).  A  reference  to  these  words  oucura  in  lui  eilract 
from  ProciJua  (D.  ilvi  3  fr82),  and  in  a  quotation  frota  Labeo  (D,  ixiv^ 
fr  66  §  7)^  I  hefiitate  to  lay  buch  stress  on  Boethius'  explanation,  as  aom^ 
do  (cf.  Bechuiann  Dolahecht  i  p.  72),  In  Huac.  Com.  4  g  la  Cicero  sjieakH  of 
qiianium  a^quiua  et  melius  sit  dart  r^mmittique  aa  if  it  were  a.  iisiml  paft 
of  ih^/ormvla  in  an  arbitrium. 
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hie  will  or  to  the  Rtatutable  heirs,  the  wife  taking  her  chanco 
along  with  others  (Cod.  v  13  §§4 — 8,  1 1. 14). 

VI.     Two  penal  proceedings  are  rnentioned  affecting  dowry. 

1.     JudiciuTTi  de  mo7'ibu8  mulieris* 

Gaius  mentions  a  proceeding  by  this  name  among  those  in 
which  defendant  is  required  to  give  security  (iv  102).  And  a 
constitutioD  of  Constantiua  speaks  of  it  aa  personal  only,  and 
not  good  either  for  or  against  heirs  (Cod.  Theod.  iii  13  fr  r).  It 
may  probably  be  referred  to  in  D.  xxiii  4  fr  5  pr ;  xxivjifris 
I  I,  though  it  is  there  put  on  a  parallel  with  the  husband's 
claims  for  gifts,  expeoses,  etc.  Justinian  abolished  this  pro- 
ceeding as  well  as  any  claim  to  retention  on  this  accoimt  (Cod. 
^  13  §  5  ;  17  fr  1 1  §  3  6).  We  know  nothing  more  of  it.  In  early 
times  mention  is  made  of  a  family  jurisdiction,  exercised  some- 
times by  the  husband  sometimes  by  the  relatives  generally. 
Thus  Tacitua  speaks  of  a  trial  of  a  lady  of  high  position  accused 
of  foreign  superstition  being  condncted  pHsco  instituto  {Ann, 
xiii33);  and  Suetonius  tells  of  Tiberius  advising  that  certain 
matrons  of  immodest  conduct  be  punished  by  their  relatives 
more  majorum  (Tib.  35 ;  cf.  Dionys.  ii  24).  These  cases  and  others 
come  rather  under  the  head  of  criminal  law  (cf,  Mommsen 
Strafrecht  pp.  i6&qq.).  Marius  is  said  to  have  been  taken  as 
judge  between  a  husband  and  wife  and  to  have  found  the 
woman  guilty,  but  fined  the  husband  of  her  dower,  because 
though  knowing  her  character  he  had  married  her  in  order  to 
get  ihe  dowry  (Val.  Max,  viii  2  §  3).  Cato  the  censor  in  his 
apeech  de  dote  probably  referred  to  this  action  when  he  says 
that  'when  a  man  has  made  a  divorce,  the  judge  plays  the  part 
'  of  a  censor  with  executive  power^  fines  her  for  any  wrong  or 
*  foul  deed,  and  condemns  her  if  she  has  drunk  wine  or  disgraced 
'herself  with  another's  husband'  (Gell.  x23§4)'.     In  the  time 

'  Vi'r  cum  divortium  fecit,  mnHfri  judej;  pr^  cetuore  tst^  imperium  quod 
vitletur  kafteif  si  cpdd  pcrverjie  taetrtiqite  factum  at  a  tnu/iefe,  mtttlitfXtur ^  *i 
vinu.tii  bibit^  ft  cum  aiieno  viro  probri  quid  fsciif  condeij^tKtCwr.  Some  taka 
wiV  aa  subject  to  Jfid,  pro  wjw.  «(»  wrongly  in  my  opinion,  and  GoUius 
hiniself  ueerus  to  take  it  as  I  do  (cf.  §  3).  The  iKwitiou  of  vir  at  the  head 
of  the  sentence  before  i^m  in  doe  to  a  contra&t  made  by  Cato  between  the 
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with  which  we  are  concerned  the  wife's  conduct  w(mld  come 
under  review  in  the  rei  uxoriae  judicium,  perhaps  in  lieu  of 
any  separate  proceeding. 

2,     Judicium  rerum  amotarum. 

It  in  view  of  divorce  (diifortii  causa)  a  wife  carried  off  things 
belonging  to  her  husband  with  the  intention  of  keeping  them, 
and  divorce  took  place,  she  committed  a  theft.  But  the 
husband  was  not  granted  an  action  fuiii  against  her ;  as 
flome  lawyers  thmight,  because  she  was  a  partner  in  his  life 
and  might  he  regarded  as  a  part  owner;  aa  others  thought, 
because  it  was  not  consistent  with  the  respect  due  to  matri- 
mony to  allow  a  disgraceful  action  agaiDSt  her.  Accordingly 
an  action  7^erum  umotarinfi  was  granted  instead.  The  act  how- 
ever had  the  characteristic  of  theft,  that  anything  taken  was 
incapable  of  usucapion  (D.  sxv  2  fr  i,  3,  25,  29),  If  the  husband 
was  under  power^  his  father  or  other  ascendant  had  the  same 
action  (ifr.  fr6pr).  If  she  stole  from  a  person  to  whom  her 
husband  was  heir,  or  frym  her  husband  himself  before  marriage 
or  during  marriage,  this  action  was  not  available,  but  a 
condiction  on  the  ground  of  theft  was :  the  action  /urti  was 
atill  not  available  (fr3§2,  25).  If  she  was  under  power,  her 
father  was  liabSe  only  de  peculio,  unless  he  sued  for  the  dowry 
with  her  name  joined,  in  which  case  he  w;is  compelled  to 
accept  trial  rei^m  amotaruni  to  the  full  amount  (ft- 3  §4).  If 
the  husband  is  emancipated  from  his  father's  power,  there  is 
nothing  to  prevent  the  father's  bringing  the  regular  action  for 
theft  against  his  daughter-in-law  (fr  1 5  §  i ).  If  the  marriage  is 
not  lawful,  e.g.  that  of  a  woman  with  her  guardian,  the  regular 
action  for  theft  will  lie,  as  it  will  in  the  caae  of  a  concubine 
(fr  I7pr).  The  husband  can  bring  a  vindication  or  condiction 
instead  of  this  action,  whether  the  thing  carried  ofif  be  bis  own 
or   dowry  property  (fr  24).     An  oath  can  be  tendered   to  the 

poaitioD^  of  nuan  and  uf  woiueui  iu  the  RomaJi  vieW:  Deroburg  Fand. 
iii  ^  142  takes  the  aume  view. 

Pliny  H.  N.  xiv  §  90  nfter  mentioning  early  instances  of  coDdenination 
to  death  of  wivca  for  drinking  wine  says  C.  Domiiiu*  Judex  pronuntiavit 
mxdierem.  plus  vini  bibiisi?  quam  valitudinis  causa  viro  tnscietite^  et  dcte 
tatdtamL 
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wife,  and  she  is  obliged  to  accept  it:  she  can  oeithei"  re- 
fuse nor  retnrt  the  challeng-e.  If  the  womaQ  is  under  power 
and  the  father  Ih  detendant,  he  is  not  open  to  the  oath;  for 
that  would  be  to  make  him  swear  as  to  another*s  act.  Heirs 
can  Rue  and  bo  sued,  but  the  heir  ia  not  open  to  a.  tender  of  the 
oath  (fr6§§2,  3;  fr  ii  — 13).  The  suit  being  based  on  a  tort, 
defendant  is  liable  without  regard  to  tinanciaE  means;  but  as  it 
also  aims  at  recovering  property,  it  is  not  confined  to  one  year 

Ordering  a  slava  to  steal,  or  asBisting  a  thief,  makes  the  wife 
liable  to  this  action  :  and  ehe  is  liable^  if  the  thing  is  not  her 
husband's,  but  only  pledged  to  him  or  hone&tly  bought  by  him 
(fri7§3.i9>2i§i.22). 

The  action  was  ej£  tended,  so  as  to  make  the  husband  liable 
for  thefts  committed  on  his  wife  at  the  time  of  divorce  (fr  6§  I, 
fr  1 1  pr,  e(c. ;  Ulp.  vii  2). 

If  the  property  is  not  restored,  the  value  is  estimated  by 
plaintiff's  oath  (fr8§i).  The  damages  appear  to  have  been 
four  times  the  value  (fr  16  Hermogenian),  and  in  eatimating 
them,  regapd  is  had  to  any  special  advantage  Jost  by  their  re- 
moval (&  21  §4). 

D.    Gifts  between  husband  and  wife. 

It  was  due  to  custom,  not  statute,  that  gifts  by  husband 
to  wife  or  by  wife  to  husband  were  invalid.  The  lawyers 
accounted  for  it  on  the  ground,  that  affection  might  lead  to  the 
impoverishment  of  one  for  the  aggrandisement  of  the  other; 
and  Sex.  Caecilius  added  that  if  gifts  were  permitted,  they 
would  be  made  the  object  of  marriage,  and  the  disappointment 
of  expectations  would  lead  to  dissension  and  divorce  (D.  xiiv  i 
fr  1—3  pr>. 

The  rule  waa  logically  developed  so  as  to  apply  (1)  to 
everything  in  the  nature  of  a  gift,  whatever  form  it  assumed, 
but  (2)  only  where  the  marriage  was  lawful,  and  (3)  only  where 
the  gift  operated  during  marriage,  and  (4)  only  where  the 
donor  was  thereby  poorer  and  the  donee  thereby  richer. 
Eventually,  A.D.  206,  the  rule  was  relaxed^  so  that  a  gift  wae 
■  not  void  but  voidable  by  the  donor. 
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1.  According  to  the  law  before  a.d,  206  a  gift  made  by  either 
to  the  other  was  absolutely  uu!l  (ipso  jure  nUtil  vaiet}^  Even 
as  a  basis  for  usucapion,  conveyance  was  of  no  effect,  nor  formal 
ptoiuise,  nor  formal  release.  Money  paid  over  i^maitied  the 
property  of  the  doDor;  a  direction  by  a  husband  to  his  debtor 
to  pay  the  wife  was  not  allowed  to  nmke  her  richer  j  the  money 
paid  discharged  the  debt  bub  became  the  husband's  property 
(D,  frj  ^  10 — 13  ;  xli6  fr  I  §  2).  If  a  husband  make  a  sale  to 
the  wife  for  lesa  thaa  the  proper  price,  intending  a  gift,  the 
sale  is  void ;  if^  however^  the  sale  is  uot  a  mere  blind  but 
intended  as  business,  and  the  reduction  of  price  is  only  an 
lacidentai  gift,  the  sale  will  stand,  but  the  wife  will  be  liable 
to  repay  the  amount  by  which  she  has  been  eni'iched.  Non- 
use  of  a  servitude^  or  consent  to  being  defeated  by  a  plea  put 
forward  by  the  other  against  his  suit,  may  also  form  a  ^ft. 
In  both  cases  the  actual  fact  cannot  be  altered,  the  servitude 
and  suit  are  lost,  but  a  conduction  can  be  brought  to  reestablish 
the  servitude  or  recover  the  damages  in  the  suit  (D.  xxiv  !  fr  5 
§5-T?i  cf  fr3i  §4).  If  a  wife  is  gaining  by  usucapion  a  thing 
of  her  husband's,  and  he  learning  of  it  does  not  interfere,  and 
the  woman  learns  this  fact,  the  usucapion  is  frustrated  by  what 
amounts  to  a  forbidden  gift.  But  her  coming  to  know  that  the 
thing  was  her  husband's  would  not  by  itself  make  her  acqui- 
sition unlawful,  because  it  would  not  be  acquired  by  his  gift 
(fr  44).  If  the  wife  and  a  third  person  are  liable  to  the 
husband  for  the  same  debt,  aud  he  formally  release  the  wife, 
the  act  is  null,  and  neither  wife  nor  third  person  are  freed :  if 
he  release  the  third  person,  the  act  is  good  eo  far  as  he  is 
concerned,  but  the  wife  (contrary  to  the  general  rule  in  case  of 
a  releajse)  remains  obliged  (fr  5  §  i)- 

2.  Gifts  between  pertsona  betrothed  did  not  come  within 
the  rale,  provided  they  were  actually  made  before  marriage. 
Whether  marriage  followed  or  not,  such  gifts  were  not  re- 
claimable,  utdess  given  on  condition  that  they  sliould  be 
(Vat.  362;  Cod.  Theod.  iii  5  §  2  pr  ;  D.  xxxix  5  fr  i  §  i).  If 
given  through  a  third  person  and  not  received  from  him  till 
after  marriage,  the  gift  was  valid,  if  he  was  the  agent  of  the 
donee  (the  donor  having  parted  with  the  gift  before  the 
maxnAge),  but  if  he  was  agent  of   the   donor,  the  gift  was 
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invalid  (D.  xxtv  i  fr5  pr).  A  marriage  between  a  freedraan  and 
a  seTintor's  daughter*  or  between  the  goverttor  of  a  proviTice  or 
military  officer  of  the  province  and  a  woman  of  the  province 
was  unlawful,  and  therefore  gifts  between  the  parties  did  not 
come  within  the  prohibition.  XJlpian  however  held  that  gifts 
in  auch  marriages  or  even  in  betrothals  between  such  persons 
ought  to  be  forfeited  to  the  Grown  (fr  3  §  i,  32  §  28). 

3.  Gifts  which  were  not  to  take  effect  during  marriage 
were  not  within  the  mischief,  and  were  therefore  not  invali- 
dated. Sufh  were  gift;*  made  in  view  of  divorce  or  of  death. 
In  view  of  divorce,  gifts  would  usually  be  made  when  it 
took  place  bona  gratia,  i.e.  by  mutual  agreement^  e.ff.  on 
account  of  bairennesa  or  old  age  or  health  or  military  service 
or  priestly  office.  They  are  valid  only  if  made  at  the  time 
of  divorce,  and  only  if  the  divorce  is  bond  fide,  which  would  be 
shewn  by  the  party  making  another  marriage  or  rem^aiuing 
a  long  time  in  widowhood  (frii  ^  n,  12;  60^61,64).  Gifts 
made  in  view  of  exile  are  alao  allowed,  exife  being  practically 
equivalent  to  divorce  (fr  43  ;  cf.  fr  13  §  1). 

Gifts  in  view  of  death  are  valid,  provided  the  donee  survive 
the  donor,  and  the  donor  has  not  revoked  the  gift  before  he 
die.  Such  gifts  might,  between  ordinary  persona,  he  of  two 
kinds.  The  donor  might  intend  the  property  to  pass  either  on 
a  resolutive  or  a  Buspensory  condition,  i.e.  it  might  pass  at 
once  to  the  donee  sTibject  to  rescission  if  the  donor  revoked  it 
or  survived  the  donee:  or  it  might  nut  pass  at  all  until  the 
death  of  the  donor.  In  the  case  of  gifts  between  husband  and 
wife  the  latter  class  were  alone  possible  on  account  of  the 
prohibition,  but  where  by  the  intention  of  the  donor  it  would 
have  passed  at  once,  the  ownei-ship,  tliough  passing  only  on 
the  donor's  death,  wa-n  thereafter  treated  as  passing  at  the 
time  of  gift  (fr  9  §  2— fr  11  §  1,  li.  §9,  fr2o;  xxxix6fr4o;  Paul 
ii  25  §S  i  Savigny  Stfst  iv  p.  247  scjq.)-  Where  the  gift  was  by 
the  intention  of  the  donor  on  a  simple  suspensory  condition  with 
no  retro-action,  the  poyition  of  the  parties  at  the  time  of  the 
donor's  death  determines  the  validity  and  effect  of  the  gift, 
e^g,  if  the  donee  is  under  power  at  that  time,  i^e  gift  passes 
to  his  or  her  father:  if  he  (or  she)  is  independent,  any  attempt 
It.  11 
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to  deal  with  it  before  is  of  no  effect,  for  it  does  not  belong  to 
the  daiiee  (D.  xxiv  i  fr  1 1  ^3,4)- 

A  Senate's  decree  introduced  by  Caracalla  (a.d.  206)  before 
his  father^  death  relaxed  in  some  degree  the  strictuess  of  the 
law,,  and  put  all  gifts  between  married  persons,  hithorto  invalid, 
on  a  similar  footing  to  gifts  in  view  of  tleatL  It  declared  tliat 
the  donor  Bhoulii  be  free  to  revoke  them,  but  that  if  he  pre- 
deceased the  donee  and  died  without  having  repented  uf  the 
gifta,  they  should  from  thenceforwarJ  beloug  to  the  donee,  ipso 
jure  (so  far  as  the  /tr  Papia  Foppaea  ajlowed,  cf.  Vat.  294  §  3  ; 
Ulp.  xv),  and  stipulations'  or  other  obligatiuns  should  be  valid 
just  as  if  he  ha'i  confirmed  them  in  his  will.  And  they  were 
so  far  asifiniilated  to  legacies  as  to  be  subject  to  the  Falc:dia]a 
deduction  if  the  heir  was  overburdened.  If  a  divorae  ensued 
without  consent,  or  the  donor  pledged  or  bequeathed  the  things 
already  given^  the  donor  would  be  presumed  to  have  revoked 
the  gifl^.  But  only  where  there  was  clear  evidence  of  the  donor's 
repentance,  would  the  heirs  be  entitled  to  revoke  it  {D.  xxiv  1 
frjzpr — §5,  §10).  Where  husband  and  wife  died  together, 
and  it  was  not  known  which  was  the  survivor,  gifts  were  held 
to  be  goiid,  because  neither  could  be  said,  in  the  words  of  the 
Senate's  decree,  to  have  predeceased  the  other.  II"  they  were 
both  taken  captive  together  by  the  enemy  and  did  not  return, 
they  were  deemed  to  have  died  together  at  the  time  of  being 
taken  captive  (whether  as  a  matter  of  fact  one  survived  the 
other  or  not),  and  their  gifts  were  held  goiid.  If  ony  returned, 
he  (or  she)  was  deemed  the  survivor  (i&.  §  14). 

If  a  man  committed  suicide  under  the  consciousness  of 
crime,  or  if  his  memory  was  damnedj  any  previous  gift  to  his 
wife  as  well  as  any  gift  to  others,  rnoriis  cauaa,  was  I'evoked 

4.  Further,  in  order  to  bring  a  gift  within  the  prohibition, 
the  giver  must  be  thereby  the  poorer  as  well  as  the  donee  thereby 
the  richer.  No n -acquisition  does  not  make  the  party  less  rich 
than  he  was  before.  Hence  if  a  husband  (I  take  him  only  for 
shortnews'  sake)  repudiate  an  inheritance  or  a  legacy  to  which 

'  This  was  tlcnipd  by  Papinjan  as  reported  in  D.  xiiv  i  fr  33  :  but  cf. 
Savigny  Sytt.  iv  [j.  1S4  sqi(. ;  Windacheid  Pand.  §  509  n.  35. 
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hia  wife  has  a  claim  as  substitute  or  heir  on  intestacy,  the 
wife  may  be  the  richer  but  the  husbaud's  action  does  not  make 
her  gain  invalid.  So  if  he  be  lelt  heir  or  legatee  and  be  asked 
to  take  from  the  estate  or  legacy  some  definite  amount,  and 
hand  over  the  rest  of  a  deceased's  estate  to  his  wife,  he  can 
validly  hand  it  over  without  deduction  as  he  can  validly  forego 
the  Falcidian  fourth  :  he  will  be  regarded  in  each  case  as  simply 
acting  with  greater  loyalty  in  the  discharge  of  his  trust.  Again, 
he  can  give  hia  wife  gruund  for  burial :  it  remains  his,  i.intil 
she  has  interred  a  body  there:  and  it  ceases  to  be  his  and 
becomes  here  only  hy  this  act  which  makes  it  religious.  She 
la  not  thereby  the  richer,  though  she  is  saved  from  expenditure 
for  the  purchase  of  a  burial  ground.  Similar  remarks  apply  to 
anything  given  her  by  her  husband  for  ofiTeriug  to  the  gods, 
even  land  for  the  erection  of  a  temple  (fir  5  ^8 — 16),  If  he 
give  her  a  thing  not  belonging  to  him,  he  is  none  the  poorer, 
and  she  can  gain  the  property  by  uflucapion,  if  he  does  not  recaU 
the  gift  (D,  xxxix  6fr  13  pr ;  xli  6  fr  3),  On  the  like  ground 
the  gift  of  a  slave  by  the  husband  to  the  wife  with  the 
direction  to  manumit  him  ia  not  within  the  prohibition,  even 
though  the  maQumission  is  expressly  deferred  for  a  time.  For 
according  to  the  opinion  of  Sabinus  (which  was  generally 
adopted)  the  property  remained  with  the  husband  till  the 
manumission ;  it  passes  only  at  the  moment  when  manu* 
mission  begins,  and  the  wife  is  not  held  to  be  on  that  account 
the  richer  because  she  gains  a  freedman,  even  though  she 
impose  services  on  him  (D.  xxiv  i  fr  7  §  8 — frppr;  Paul  ii  23 
§  2 ;  cf.  xxiv  3  fr  24  §  4).  A  gift  by  the  wife  to  her  husband  on 
conditiun  that  he  pay  it  as  dowry  to  his  son  in  law  does  not 
enrich  the  husband,  and  is  allowable:  such  a  dowry  is  ad- 
venticioug  (D.  ixiii  3  fr  5  §  9).  Whether  a  party  has  become 
richer  or  poorer  is  a  question  to  be  decided  in  reference  to  the 
time  of  joinder  of  issue  in  a  suit  for  recovery  or  annulling  of 
the  gift  (D.  xxiv  i  fr  7  pr). 

5.  Partly  on  this  ground  and  partly  to  avoid  a  petty  and 
mean  scrutiny,  it  was  held  that  the  use  by  either  of  clothes  or 
bouses  belonging  to  the  other  was  not  invalid.  Nor  if  the  wife, 
using  her  own  wool,  employed  her  husband's  female  slaves  in 
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making  a  dress  for  heraelf,  need  she  reckon  and  pay  for  their 
services;  though  if  she  mude  men's  tlresa  on  her  husbaiid*a 
account,  they  are  tiis,  but  ha  must  pay  for  the  wool.  A  husband 
cannot  recover  money  given  to  his  wife  for  her  toilet  requisitea 
(ungueTita),  or  food  for  heraelf  and  slaves  and  yoke-beasts,  if 
used  ic  the  service  of  the  cummon  houseliold,  and  for  travelling 
when  she  Is  comiug  to  him,  or  with  his  consent  attc^ndiug  to 
her  own  business  (fr  iS^  21  pr,  2S  §  2,  31  ^  i,  9).  Nor  is  it 
reckoned  as  a  recoverable  gift  to  pay  her  a  debt  before  the  due 
day,  or  to  allow  her  to  keep  the  interest  or  profit  from  any  money 
or  other  thing  given  to  her  which  itself  as  illicit  ia  recoverable. 
But  acquisitions  by  a  slave,  who  has  been  given  to  her,  pivss  at 
once  to  the  husband,  and  he  hits  to  bear  the  loss  if  anything 
given  has  been  consumed  (unless  fraudulently)  or  hsB  perished; 
for  the  slave  and  the  thing  remain  his  property,  and  the  donee  is 
not  the  richer  for  what  has  been  consumed  (fr  15  §  I,  17,  28  pr, 
32  §9.  i7).  If  the  slave  has  Lot  been  given,  but  purchased 
with  money  given,  the  acquisitions  are  recoverable  (fr28§5) 
If  he  incur  expenses  for  the  children  of  her  slaves,  he  cannot 
recover  them,  for  he  has  their  services,  but  the  cost  of  the  mid- 
wife was  recoverable  as  being  expended  for  the  life  {pro  capits) 
of  the  infant ;  like  ransom  money  for  slaves  taken  by  robbers 
(fr2S§i).  If  he  apenfc  money  for  the  reconstruction  of  a 
house  of  his  wife's  which  had  been  burnt  down,  it  was  a 
permitted  gift — probably  in  conformity  with  the  general  policy 
of  restoring  ruinous  buildings  (fr  14).  Nor  were  customary 
gifts  {munera),  if  not  immoderate,  to  a  wife  on  the  1st  uf  March' 
or  on  her  birthday  invalid,  nor  (by  Antoniue  constitution)  giftg 
by  her  to  enable  him  to  obtain  the  broad  stnpe  (mark  of 
senator)  or  a  public  horse  (mark  of  equestrian  order)  or  for  his 
other  advancement,  or  to  assist  him  in  giving  games  (Ulp.  vii  i ; 
D.frjl  §8,41,42). 

To  recover  a  gift  when  invalid,  vindication  orcondiction  (s%ne 
cattsff)are  applicable  according  as  the  things  are  still  in  e?EisLence 
or  have  been  consumed.  When  money  was  given  and  spent  on 
the  purchase  of  things  still  in  existence,  an  action  analogous  to  a 

1  Cf.  Suet  Feip.  19;  Juv.  U  J3  Mufwra  feminei*  tractat  tecreta  kalendu. 
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vindication  {actio  in  rem  utilis)  was  allowed.  If  on  vindicatioa 
being  brought  the  possessor  does  not  restore,  the  damages  are 
estimated  at  a  fair  value,  and  the  possessor  is  entitled  to  a 
guaranty  against  eviction  but  for  the  single  value  oDijf.  If  the 
gift  to  a  wife,  etc,  is  raised  up  with  gifts  to  other  persona  or 
gifts  of  other  things,  the  gift  to  the  wife  only  is  invalid  and 
recoverable,  the  rest  is  valid ;  if  however  it  be  not  separable 
the  whole  is  allowed  (frS  §2,  6§  18,  36  pr,  55).  K  a  husband 
has  entered  into  an  obligation  for  his  wife  or  spent  naonej  on 
her  separate  property,  and  there  comes  a  divorce,  it  was  usual 
for  him  to  get  a  bond  from  her  on  that  account.  The  bond  is 
called  stipulatio  tribunicta  (Ulp.  vii  3). 

It  was  a  principle  laid  down  by  Q.  Mticius  { praesu7}ipt{o 
MucianaX  that  if  there  was  any  controversy  whence  a  married 
woman  had  got  anything,  and  there  was  no  proof,  it  was  both 
truer  and  more  honourable  to  hold  that  it  came  tn  her  from  her 
husband  or  someone  in  his  power  {D.  fr  5 1 ;  Cod.  v  1 6  fr  6). 

The  prohibition  is  not  confined  to  gifts  between  husband 
and  wife,  but  extends  also  to  gifta  to  either  from  any  who  are  in 
the  same  power  as  the  husband  or  wife  respectively,  and  to 
gifts  by  those  in  whose  power  thej  respectively  are.  Thus 
the  husband's  brother  cannot  give  to  the  wife  nor  the  wife  to 
him;  the  husband's  father  cannot  give  to  his  daughter  in  law 
nor  she  to  him  ;  and  the  like  applies  to  the  wife's  relations, 
provided  they  are  under  the  sume  power.  The  relaxation 
granted  by  Caracalla's  senate's -decree  to  g^fts  between  hus- 
bands and  wives  was  deemed  by  the  lawyers  to  apply  to  gifts 
between  their  relatives,  and  such  gifts  to  be  validated  by  the 
donor's  dying  before  the  donee  without  having  revoked  hia 
gift,  and  without  divorce  having  intervened  to  destroy  the  pre- 
sumed basis  of  the  gift-  Thus  a  gift  by  father  in  law  to 
daughter  in  law  (or  sou  in  law)  is  good,  if  he  do  not  revoke 
the  gift,  but  die  after  his  son  and  before  the  donee,  who  thus 
gets  the  safe  enjoyment  of  the  gift  only  after  the  marriage  has 
ceased.  A  gift  from  husbnuda  father  (having  power  over  him) 
to  wife's  father  (with  like  power  over  her)  is  good^  provided  the 
donor  die  whilst  the  maniage  yet  endures  and  without  having 
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revoked  it.  If  the  marriflge  were  dissolved,  the  basis  of  a  gift 
between  euch  persons  being  gone  would  preantnftbly  have 
BuUified  the  gift.  A  gift  hy  daughter  in  law  to  husbaiid'a 
father  would  fafl  like  others  by  Hia  death  before  her^  unless 
the  husband  was  sole  heir  to  hia  father,  and  thus  might  keep 
the  gift  not  so  much  by  inheritance  as  by  a  fresh  donation  from 
his  wife,  A  gift  by  mother  in  law  to  daughter  in  law  is  not 
subject  to  the  prohibition,  oe  she  is  outside  the  fatherly  power. 
A  gift  from  a  mother  to  her  son  is  within  the  pi'ohibition» 
because  it  would  pass  to  his  father  who  is  her  husband  :  but  if 
he  m  gi^iing  to  military  service,  this  would  not  be  so,  and 
the  gift  is  allowed.  Where  a  father  in  law  has  made  a  gift^  and 
then  sent  a  letter  of  divorce  to  the  daughter  in  law  agaiti^it  the 
will  of  hia  Sfin,  the  marriage  still  continues  by  a  rescript  of 
Severus  and  Autonine,  but  the  father  in  law's  action  is  taken  as 
revoking  the  gift  (D,  xxiv  i  fr  3  ^  2 — 9 ;  fr  32  §§  16 — 2 1 ;  Oliick's 
Fand,  xxviS  12546). 
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1.  Where  a  divorced  woman  thuught  herself  with  child,  a 
decree  of  the  senate  {SC,  Piancianum)  in  or  before  Hadrian's 
time  provided  that  she,  or  the  parent  in  whose  power  she  was  or 
someone  by  their  instruction^  should  within  thirty  days  from 
the  divorce  give  formal  notice  of  the  fact  to  the  husband  or 
his  parent,,  or^  if  neither  were  accessible,  leave  notice  at  hia 
house.  If  the  husband  did  ni>t  acknowledge  the  child  as  his, 
he  could  either  send  guards  to  the  woman  without  prejudice 
to  his  future  action,  or  he  could  give  formal  notice  denying 
the  paternity.  The  effect  of  tlie  woman's  notice  is  to  impose 
on  the  hueband  the  necessity  of  supporting  the  child  unleaa 
he  take  counter  steps.  The  right  of  the  child  to  be  own  heir 
to  the  father  ia  not  thereby  decided,  and  awaits,  in  case  of 
denial,  a  judicial  decision.  If  the  woman  neglect  to  give 
notice,  the  child's  claim,  both  to  inheritance  and,  according  to 
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a  rescript  of  Ant.  Pius,  to  support,  is  not  prejudiced.  Another 
decree  of  the  senate  in  Hadrian's  time  provided  for  proceedings 
to  ensure  acknowledgment  of  a  child  born  while  the  marriage 
still  suhflisted  (D. xxv  3  fr  J — 3  §  it  Paul  ii  24  ^  5,6), 

If  the  (supposed)  father  is  dead,  the  proceedings  will  be 
taken  against  the  RTundfather ;  If  neither  is  alive,  these  decrees 
are  inapplicable,  am!  recourse  must  be  had  to  the  Carbonian 
edict  (l>.  ifr.  fr  3  §§  3 — 6), 

2.  If  A  divorced  woman  disclaimed  being  with  child,  and  her 
htisband  maintained  that  she  was,  a  rescript  of  M.  Aurelius  and 
his  brother  directed  that  the  praetor  should  put  the  question 
to  her;  and  if  she  denied  pregnancy,  she  ehouM  be  taken  to 
the  house  of  a  respeciable  woman  and  be  exatnined  by  three 
(five,  according  to  Pan!)  midwives  appointed  by  him.  the  verdict 
of  the  majority  to  be  accepted  as  decisive,  ancj,  if  it  be  in 
favour  of  pregnancy,  guards  to  be  set.  If  the  woman  refuse 
to  appear  or  answer  to  the  praetor,  she  is  liable  to  distress  or 
firtes.  If  the  verdict  is  against  pregnancy  or  the  woman  prove 
eventually  not  to  have  been  pregnant,  the  husband  is  liable  to 
an  action  for  insult  (iftjnriayuvi),  provided  his  actinn  was  not 
bona  fide  (D.  xxv  4  fr  i  pr — §9;  Paul  ii  24  §§7,  8). 

3.  The  praetor's  edict  provided  for  the  case  of  a  womm 
declaring  herself  with  child  after  her  husband's  death,  and. 
gave  minute  rules  for  inspection  and  custody.  The  woman  is 
to  give  notice  twice  within  a  month  to  the  persons  (or  their 
agents)  who  have  the  next  title  to  succeed  to  the  husband's 
inheritance  whether  under  a  will  of  intestacy.  Such  persons 
are  entitled  to  send  five  midwive:?  to  inspect  together,  but  not 
to  touch  the  woman  without  her  consent.  She  is  to  give 
notice  of  the  approaching  birth  thirty  days  before  she  expects 
it ;  and  the  birth  is  to  take  place  in  the  house  of  a  respectable 
woman  appointed  by  the  praetor.  The  room  is  to  have  only 
one  door;  guard  is  bo  be  kept  before  it  by  three  freemen  and 
three  freewomen  with  two  companions  each  (cum  binis  comiti- 
hus^y  Whenever  the  woman  goes  into  that  room  or  to  another 
or  to  the  bath,  the  guards  may  previously  examine  the  place 
and  those  who  have  entered,  and  they  may  likewise  examine  any 

1  The  Basilica  (xixi  7)  has  for  this  bi>o  urparwtau 


16? 


Concubinage  and  Coliabitation 


[Bkn 


who  enter  the  houae.  When  parturition  begins,  the  woman 
must  send  Dotice  eo  that  witnesses  may  be  sent.  The  witnesses 
are  to  be  five  freewomen,  and  in  the  room  itself  there  are  to  be 
besides  two  midwives  not  more  than  ten  freewomen  and  six 
glavewomeUj  all  to  be  examined  in  the  room  lest  any  of  them  be 
with  child.  There  are  to  be  at  least  three  windows.  The  child 
is  to  be  shewn  to  the  parties  concerned  oj-  their  agents.  It 
is  to  be  brought  up  where  the  parent  appoints,  OTy  In  default  of 
appointment  or  of  wilUngneaa  on  the  part  of  the  person  desig- 
nated, then  by  suraeone  appointed  by  the  praetor  after  due 
heonng.  The  person  appointed  is  to  shew  the  child  twice 
each  mr>nfch  till  three  months  old,  once  a  month  till  six  months 
old,  every  other  month  until  a  year  old,  once  in  six  months  till 
the  child  can  spealc.  Any  refusal  of  inspection  or  of  guard  or 
of  presence  at  the  birth  will  lead  to  the  praetor's  refusal  (after 
due  hearing)  of  poaseseion  to  the  child;  and  refusal  of  shewing 
the  child  will  lead  to  his  refusal  of  the  actions,  which  the  praetor 
grants  to  possessore  of  the  estate. 

If  these  directions  are  observed  there  is  no  need  for  a  further 
Bumtnary  inquiry,  such  as  is  ordered  when  a  pregnant  woman 
applies  for  possession  of  the  estate :  the  child  is  granted 
possession  at  once.  And  sometimes  this  courae  is  taken  when 
the  directions  have  not  been  fully  observed,  owing  to  ignorance 
or  inexperience  on  the  part  of  the  woman  (D.  xxv  4  fr  1,2). 


CHAPTER    XIV. 


CONCUBINAGE  and   COHABITATION. 

1,  Marital  intercourse,  not  merely  fugitive,  with  a  free- 
woman  of  inferior  position  or  character  sometimes  took  place 
without  marriage  being  intended.  It  was  recognised  by  the  lex 
Julia  de  adulteriis  under  the  name  of  concuhinatus,  and  exempted 
from  the  penalties  for  stuprum  (D.  xxv  7  fr  3  §  i ;  slviii  5  fr  35), 
and  the  parties  were  liable,  just  as  married  persons,  for  ailultery 
with  others  (D.  xlviii  5  fr  14  pr).  Blood-kinehip  was  a  bar  to 
concubinage  as  to  marriage,  and  it  was   held    to  be   wicked 
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(ne/arium)  for  a  fatber's  concubine  to  be  afterwards  concubine 
to  son  or  graadaon  (D.  xxiii  2  fr  56  ;  xav  7  fr  I  §  3).  Paul  &aya 
a  man  could  nut  have  a  wife  and  a  concubine  at  the  same  time: 
penalties  for  adultery  would  then  be  applicable  (Paul  ii  20). 
Between  a  patron  and  hiji^  freedwoman  concubinage  was  re- 
garded aa  more  seemlj  than  marriage.  But  if  the  woman  was 
of  good  chariicter,  marriagG  was  usually  presTimed.  at  least 
after  the  leiP  Papia  had  allowed  marriage  with  freedwomen 
for  all  except  senators  and  their  children  (D.  xx\  j  fr  l  pr,  3  pr; 
xxiii  2  fr  23^  24).  If  the  woman  was  freeborn  a  distinct  decla- 
ration before  witneaees  that  marriage  was  not  intended  was 
required  to  bar  the  presumption  (D.  xxv  7  f r  3  pr).  The 
difference  between  niarria^fc  and  allowed  concubinage  was  thus 
partly  one  of  social  position  and  relations,  but  also  of  legal 
rights.  There  could  be  no  legal  dowry,  gifts  between  the 
parties  were  not  revocable,  the  children  would  be  only  natural 
and  belong  to  the  mother.  Se77iper  certa  est  mater  etiam^ 
volgo  concep&rit :  pater  est  quern  nuptiae  deTJionstrcint  But  even 
such  natural  children  would  not  be  allowe<i  to  bring  an  action 
against  their  mother  (D.  i  5  fr  1 9,  24  ;  ii  4  fr  4  §  3  fr  5  ;  xxxii 
fr  49  §  4  ;  xxxix  5  fr  3 1  pr.     Mommsen  Strafrechi  p.  693  sq.). 

2.     Contuhermwrn, 

Marital  intercourse  with  slaves  was  never  regarded  as 
marriage^:  it  was  only  cohabitation  {contiihemiitTn  Paul  ii  I9§6). 
The  woman  was  described  as  his  contuhefnalis '.  the  children  as 
his  natural  children  (D.  xxxii  fr  41  §§  2,  5).  Marriage  was  some- 
times imitated,  e.g.  a  father  is  spoken  of  as  placing  his  daughter 
in  marriage  to  another's  slave  and  giving  her  a  dowry,  which  in 
the  bond  for  its  repayment  is  described  as  a  deposit  (D.  xvi  3 
fr  27).  And  a  quasi  dos  is  spoken  of  between  slaves  (D.  xxiii  3 
fr39Pr). 


)  PlautuB  Bpeaka  of 
(Caxin.  71  sq.). 
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Hereditas  nihil  aliud  e&t  quam  Buccesaio  in  iimverBum  jua  quod  d6- 
funetils  Imhuerit  (Julian  in  D.  L  17  fr6i). 

Bonoruiu  pOHsetiaionem  ractc  de&niemug  jua  persequendi  retitiendique 
patrimoni  eive  rei  quae  c^jusque  cum  moritur  fuit  (Ulpiw*  in  D,  ixivii  i 

Praetor  bonorum  jiosHQcwoirem  horedia  loco  in  onaiu  causa  babet  (Paul  in 
D.  L  17  frii7). 

Lcgatuni  eat  delihatto  licredifcatis,  quft  teetftfcor,  ei  eo  quod  imivepanm 
heredia  foret,  alicui  quid  coUatum  velit  (Florontin  in  D,  iix  fr  1 16  pr). 

Fideicommiauum  eat  quod  non  civiUbus  verbis  scd  precative  relinquitur, 
n^c  ex  Hgore  juriH  civiliB  proficiaditur  Bed  ex  volimtate  datur  relinqUeati^ 
(Ulpiau  Reg.  35). 


CHAPTER   I. 


HBREDITAS    VACANS. 


When  a  person  dies,  his  property  and  rights  have  no  visible 
owner,  and  appear  to  lie  exposed  to  the  first  occupier  (Bona 
hereditaria  vacua  sine  domino  jacent  D.  xxxviii  9  fr  i  pr;  cf.  xHii 
24  fr  13  §  5).  There  is  no  one  chargeable  with  the  payment  of 
his  debts.  But  though  the  subject  of  this  complex  of  rights 
and  liabilities  is  deceased,  the  inheritance  is  not  derelict:  it 
remains  for  a  time  an.  independent  whole,  awaiting  its  disposal 
or  dispersion  in  accordance  with  the  law.  When  the  heir  or 
heirs  appointed  under  or  by  the  law  eventually  succeed  to  the 
control  of  the  deceased's  estate,  they  are  deemed  to  have 
Bucceeded  frona  the  moment  of  the  decease  (D.  xlv  3  fr  38  §  4,  36; 
xxix  2  fr  54):  so  that  now  what  was  the  property  or  liability  of 
the  deceased  regains  a  living  owner  or  owners.  Till  the  heir 
appears,  the  deceased  remains  in  some  sort  the  legal  subject  of 
the  rights  find  liabilities  attached  to  his  person,  and  the  estate 
is  spoken  of,  sometimes  according  to  the  actual  fact  as  tho 
property  of  no  one  (D.  i  8  fr  i  pr ;  cf.  Gai.  ii  9),  sometimes,  ac- 
cording to  the  legal  aspect,  as  bearing  the  person  of  the  deceased 
(D.  xli  1  fr34X  or  occupying  the  place  of  owner  {Bereditaa 
domiriae  vicem  optinet  D.  xliii  24  fr  3  §  5). 

The  time  intervening  between  the  death  and  the  heir's 
acquisition  allows  of  the  estate  increasing  and  diminishing. 
Besides  the  natural  produce  nf  land,  of  animals^  and  of  slaves, 
and  their  destniction,  wasting  and  death,  slaves  belonging  to 
the  estate  might  have  legacies  or  inhcritancee  left  them,  might 
stipulate  and  thus  acquire  rights  of  action  either  for  the  in- 
heritance proper  or  for  their  own  peouiium;  damage  might  be 
done  to  the  slaves  or  things,  or  encroachments  made  by  which 
a  ri^ht  of  Aquilian  action  or  arborum  furtim  caesaruin  or  the 
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interdict  quod  vi  aut  clam  or  even  a  mit  for  injuria  might 
be  acquired  Again  the  iaheritaiice  might  be  put  under  an 
obligation  by  some  outsider's  attending  to  its  business  (jiegoL 
ffestorum),  and  nctii  done  by  slaves  of  the  iiiheritaDce  to  other 
persons  or  their  property  might  form  a  basis  for  suits  agaiust 
the  heir  when  he  appeared.  The  mass  of  property  and  obliga- 
tions, which  were  a  deceased's  estate,  was  thus  not  inert^  and 
indeed,  if  slaves  were  included  in  it,  wag  in  some  sort  alive  and 
productive  (D.  iii  5  Ir  3  pr;  v3fr20§3,  28;  ix  2  fr  13  §2,  43  ; 
ixv  3  fr  35 ;  XXX  fr  1 16  §  3  ;  xliii  24  fr  13  §  5  ;  xliv  7  fr  16). 

It  was  however  incapable  of  possessing.  True  posaeesion 
requires  both  pby&ical  control  and  intention  to  hold  :  there 
could  be  no  intention  (animus)  without  a  living  and  personal 
subject.  As  there  was  no  legal  possession,  there  could  be  no 
gain  by  usucapion  (D.  xlvii  3  fr  i  §  15  ;  sUi  3  fr  25);  but.  if  usu- 
capion had  been  begun  by  the  deceaaed,  the  heir  on  entry  and 
taking  possession  could  count  the  period  which  intervened 
(D.  ili  2  fr  13  §  2  ;  tit.  3  fr  31  §  5).  The  absence  of  a  poaseesor  in 
early  times  led  to  asucapio  pro  herede  (see  chaj*.  iv  a),  and  to 
the  denial  that  theft  was  technically  possible.  This  practical 
want  was  however  remetiied  by  intiwiuction  of  a  special  criminal 
suit  lor  pillaging  an  inheritance  (D.  xlvii  19). 

There  was  however  an  exception  to  the  incapacity  of  posses- 
sing in  the  case  of  a  peculium.  A2  a  slave  was  held  to  possess 
and  acquire  by  usucapion  for  his  pec^diiim  without  the  know- 
ledge of  his  master  {though  of  course  It-gally  for  him),  so  the 
slave  of  a  vacant  inheritance  was  held  capable  of  the  like 
(D.  xli2fri§5). 

Again  an  inheritance  was  incapable  of  holding  a  usufruct, 
there  being  no  person  to  whom  it  could  attach,  Bnt  a  usufruct 
bequeathed  to  a  slave  of  the  inheritance  took  effect  in  his 
person  on  the  entry  of  the  heir,  if  the  slave  tliereby  became 
free:  if  he  did  not  become  free  at  once,  and  died  or  waa 
alienated  before  he  became  so,  the  usufruct  perished.  A 
usufruct  could  not  be  acquired  by  a  stipulation  of  a  slave  of  the 
inheritance  (Vat.  55,  57.     See  my  note  on  D.  vii  I  fr6§  2). 

The  capacity  of  a  slave  to  acquire  an  inheritance  depending 
on  the  capacity  {testamenti  /actio)  of  his  master,  an  hereditary 
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itlave  was  deemHd  capable,  if  the  deceased  was  so,  though  the 
eventuftl  heir  might  not  be.  The  heir,  however,  took  through 
the  slave,  only  so  far  as  he  was  himself  capable  (uoder  the  lex 
Julia  Pitppaea,  etc.)'.  the  residue  passed  to  those  entitled  in 
default.  There  had  been  much  differeoce  of  opiEiou  on  the 
question  (D.  xxviii  5  fr  53  ;  xxxi  fr  55  §  I). 

Whether  a  stipulation  bj  a  hereditary  slave  *for  the  future 
heir^  was  valid  is  uncertain.  It  was  mainbained  by  Proculaa 
that,  the  future  heir  being  at  the  time  au  outsider,  the  stipula- 
tion was,  in  accordance  with  ordinary  rules,  invalid  and  remained 
BO  (cf.  Gai.  iii  103  ;  D.  xlv  I  frS3§4).  Cassiuaheld  that  the  future 
heir  being  deemed  to  succeed  from  the  death  of  testator  waa 
not  an  outsider  at  the  time,  and  the  stipulation  waa  therefore 
valid.  Papiniau  and  Paul  (in  the  Digest)  follow  Proculua; 
Gaius  and  Modestin  follow  Ca«siltB^  (D,  ilv  3  fr  16,  iS§2, 2S 
§4,  35  ;  and  of  a  pacttLm  H  14  fr27§  10.) 


CHAPTER   II. 


INHERITANCE    BY    WILL. 


A.    Will-making. 

1.  A  will  (testatneittum)  is  the  lawful  declaration  by  a  person 
of  hie  wilJ  for  the  disposition  of  his  belongings  after  hia  death* 
(cf.  D.  xiviii  i  fr  i). 

>  Scheurl  (Beitr.  i  p.  66),  following  the  gloss,  eiplains  the  discrepancy  in 
the  Digest  by  ui],deirHtaiidiiijj  the  invalidating  pii!j:5i«f^  to  refer  to  a 
atipulfttion  naming  the  heir,  and  those  validating  it  to  refer  to  stipulations 
not  naming  the  heir.  But  Tiomijtatijn  in  fr  16  does  not  necessarily  mean 
that  the  slave  aaid  'TVftw'  btit  that  he  wpoke  ftUura  heredi  (which  words 
appear  in  all  the  passtiges)  inatead  of  leaving  the  jMrsoD  to  be  understood 
from  the  stipulautj  cf.  frji  |  i,  15,  (For  nominatim  cf.  D.  lautii  ft"  90, 
uviii  3  fr  3  §  5  and  Bmson's  Lex) 

^  The  law  of  the  xic  tables  gave  full  sanction  to  sitch  dispoAition  on  a 
testator  made  of  his  property,  Cicero  gives  the  words:  Paterfamilias  uti 
auptr  familia  pgcuniofjue  sua  ie0asn%  iia  jm  esfo  (InV.  ii  50).  So  also 
ad  Herenn.  i  1 3  §  23.  Ltgare  ie  '  to  declare  the  l^a; '  [Icgent,  tettamerUo  dicen^ 
J}.  XXX  frii4  §  14).    Compiu^  the  lute  of  ^  in  cases  of  mancipation, 
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To  be  lawful  it  must  be  made  in  conformity  with  the  rules 
of  the  civil  law  by  a  person  of  sound  mind,  who  had  testauienti 
/actio,  and  it  must  contain  a  due  appointment  of  heir  (Gui.  ii 
114 — 116). 

Besides  an  heir  or  heirs  to  continue,  as  it  were,  the  person 
of  the  deceased  and  bear  the  complex  of  his  rights  and 
liabilities,  so  far  aa  they  do  not  expire  with  him,  a  will  may 
also  distribute  specific  things  or  portions  of  his  assets  to 
per^ouB  other  than  the  heiiB,  as  well  as  to  the  heirs  or  some 
of  them,  may  enfranchise  some  or  all  of  his  slaves,  may  assign 
his  freedmen  and  freed  women  to  one  or  more  of  his  children, 
and  may  appoint  guardians  to  his  children  so  far  as  they  were 
still  under  his  power  and  under  the  age  of  puberty. 


2,     Who  can  make  a  will? 

All  Roman  citizens,  with  certain  exceptions,  above  the  age 
of  puberty  can  make  a  will,  but  women  being  under  guardian- 
ship (unless  freed  by  the  lex  Papia  Poppaea  or  Vestal  Virgins') 
required  their  guardians'  authority.  Since  a  decree  of  the 
senate  in  Hadrian's  time,  it  was  not  necessary  for  a  woman  to 
go  through  the  form  of  copurchase  for  this  purpose  (Gai.  140, 
1150;  ii  112,113;  trip,  xi  IS). 

Book  [V.  Peciima  had  oftan  a  latgfi  tneaning  in  oarly  law ;  thiis  Seredita4 
at  pw\mi(i  ^uczs  morte  alicujut  ad  qtte?npiam  p^-veniC  jur^j  tiec  ea  aut 
legaia  iMtamerUtt  iwtc  pstsKMiojie  r&tenta  (Cic,  Top.  6  §  29)  where  post, 
tetania  refers  to  gifts  morlii  ca^isa,  Thjg  use  oi pecunia  ja  found  elsewhere  ; 
L.  Stdlas  C.  C<ie»arU  pecumarwm.  tranxlatio  a  Jiutis  d^miiiii  ad  alienog  non 
debet  l^eralk  inderi  (Cic.  Ojf.  i  1:3  §  43I  Cf.  Lepp.  ii  20  §49;  21  |  52; 
D,    L  16  fr  178    pr;    Qai.  Hi  124.      [Familia    pecvjiia^te    originallj    Wert 

vea  oad  cattle.'}  FoDiponius  quotca  tbo  same  passage  of  the  xii 
tablea  aod  comiaeata  tliUa :  Verbia  le^  dtuxieatm  (abulitruTn  Ai$  '  Uti 
leganfit  9WI6  ret,  ica  jus  egto '  latimnma  potetitas  tritruta  vi(i«tVT  et  keredit 
institiiendi  et  Ugata  et  libertate^  dandi,  iiUeiaa  qntyqae  conttitumidi:  sod  id 
ineerpretatione  coangu^tatum  est  vel  lsg%m  wl  auctoritate  jura  conttitaentivm 
(D.  L  [6  fr  izo). 

1  A  vestal  vii^ln,  do  being  taken  hy  the  PotUi/«a,  at  oiic«  passed  from 
h™  father's  power  and  from  his  familj,  so  that  she  cmild  not  be  heir 
ab  intetiato  to  anyone  and  no  one  could  be  heir  to  her  if  she  died  intestate. 
Her  p'tupiertj^  passed  to  the  public  (Gell.  i  12  §§  9,  t3)« 
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The  folluwLDg  were  not  able  to  make  a  will : 

(a)  Sona^  or  daughters  under  their  &ther  or  other 
ascendant*8  power,  because  they  own  nothing.  Since  Augiistua' 
time,  however,  Bona  were  capable  of  diaposing  by  will  of  any- 
thing acquired  in  militaiy  service  or  given  to  them  for  that 
purpujse  before  entering  it  {castrense  peculiumy : 

(b)  Persona  who  arc  uncertain  whether  their  father  is 
dead  so  as  to  make  them  *«t  juris,  or  whether  they  are  really 
free  persons^  or  had  been  duly  emancipated: 

(c)  Persons  in  captivity  to  the  enemy  or  uncertain 
whether  they  were  not  so,  captives  being  regarded  aa  slaves  for 
the  time.     Hostagea  are  in  the  ^me  position. 

(d)  Persons  condemned  ob  carmen  famosuTn  are  by 
senate's  decree  intestabiles:  they  can  neither  make  nor  witness 
a  will. 

(e)  Persons  interdicted  from  water  and  fire,  and  those 
deported  into  an  ialand.  But  the  will  of  the  latter  ia  good,  if 
made  before  the  deportation  is  approved  by  the  emperor  or 
praefect  or  deputy  praefect  of  the  praetorium,  or,  according  to 
a  letter  of  Severua  and  Caracalla,  by  the  praefect  of  the  city. 

(/)  Slaves*;  but  a  public  slave  of  the  Roman  people 
might  dispose  by  will  of  half  his  property. 

Criminals  condemned  ad  ferrum  (to  fight  as  gladiators)  or 
to  fight  with  beasts  or  to  work  in  the  mines  are  slaves  to  their 
punishment  {servi  poenae). 

(g)     Latins,  i.e.  Junian  Latins*  (see  p.  38). 

(A)     Dediticii  (see  pp.  19,  32). 


^  A  trust  (not  by  will)  made  bj  n  aoti  or  slave^  if  emancipftted  or 
i^auuuiitted  before  death,  iu  valid  though  m^o  beibre  be  becazuQ  ski  juris 
(D.  iixiifri  §1). 

^  Cf.  Jut.  Sat.  Jtvi  5 1  sqq.  St/iit  tettandi  milUiiua  Jm  vim  patre  datur; 
nam  quae  tuvt  parta  labore  militiae  piacu.it  non  ewe  in  corpore  cennu^  omne 
tenet  nijun  regimen  pater. 

^  Pliny  {fip-  viii  16),  apcaldng  of  bid  own  practice,  Baja  Permitta  tervo» 
quasi  testannetUa  facers  taque  nt  Ugiii-ma  cuitodire.   See  also  note  t  (above). 

*  But  the  inbabitants  of  certain  Latin  coloniea  were  able  to  take  under 
a  Roman  will  aud  to  give  to  Romans  by  their  wiU  (Cic.  C(Kci>%.  35  ^  102). 
See  above,  pp.  19,  32. 
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(i)  Sick  persons,  whose  minds  are  affected  {mente  capii): 
Madmen  (/unW)\  except  during  lucid  intervals. 

(j)  Spendthrifts  (prudigi)  IVjrmally  interdicted  by  the 
pnietor  from  mana;^GinGnt  of  their  affaira  and  not  refornaed  (but 
a  will  made  before  interdiction  is  good). 

(k)  Deaf*,  because  they  cannot  hear  the  worda  of  the 
purchaser  of  the  household  :  Dumb,  because  they  cannot;  utter 
the  declaration  of  will  (Ulp.  xjc  lo — 16;  Paul  Jii4o;  D.  xxviii  i 
frS,  1 1,  14,  15, 18  ;  xxxii  fr  l  ^  I — 4). 


3.      How  A  WILL   IS  MADE. 

Two  modes  of  making  a  will  were  id  use  in  early  timea. 
(a)  Calatis  coniitiis,  i.e.  at  a  duly  called  assembly  of  the 
burghera  (populus),  held  uuder  the  authority  of  the  college  of 
pontitfs  {prQ  collegia  pantificum).  Such  assemblieii  were  held 
twice  a  year  fur  this  purpose,  probably  24th  March  and  24th  May 
(Mommsen  Staatsr.  ii  },/). 

{b)     In  procinctu*,  i,e.  when  the  army  was  drawn  up  in 
array  for  battle  (Gai,  ii  loi ;  GelL  xv  27). 

Both  these  proceedings  evidently  belong  to  a  time  when 

'  Cicero  quotes  from  the  law  of  the  sii  tables  Si  fun'otu*  eneit, 
adgnatum  ffenXiiiumque  in  eo  pecnma^ue  ^lui  potesta*  esto.  Inv.  ii  50  §  14S. 
So  also  ad  fferen.  i  13  ^  23.  Julian  [D.  iiia  7  fr  2  §  3)  gives  as  a  general 
rule,  /"^triogMS  per  omnia  I'l  in  omnihtts  abe^ntis  vfi  guiegcentu  loco  ^abetw. 

*  Sumo  lawyeni  held  that  cr>rnplnte  deafness  did  uot  exist:  nullum  esu 
qui  pciiitua  7ion  ejxiudit  si  qvii  supra  cerebrum  illhus  loquaiur  (Codn  vi22 
fr  10,  ft  discrinumvtitig  oonstitutirtD  af  Justini^D'a). 

*  Cf,  Cic  (Jrat.  i  S3  ^  JaS  Reprrhmdehat  Oalham  RutiUut  quod  dtcoa 
Jiliofi  stiftt  parvin  luletae  populi  conimendastet,  ac  m,  tavtq^Kam  in  prodnctu 
testainentum  facvret,  sine  libra  aique  tabulis  popidum  Romanum  tuiorein 
imtituere  diriaaet  illorum  orbitati;  Nat.  D.  ii  3  §  9  Nidla  angpicitL,  C)l.f>i  tnri 
voeaittur,  ex  quo  in  pros\n&u  tettameiUa  perientnt.  The  last  reoorded 
occtirreDce  of  this  form  of  will  is  ac,  143  (VelL  Fat  ii  5).  An  old  accoimt 
ifi  given  by  ft  scholiast  on  Vergil  printed  in  Bnins  ed.  6  ad  Serv.  Aen. 
1  241* 

An  old  derivation  (apparently  first  in  Festns,  aee  Bnms  ]!>  28  3 
Marquflrdt  PriiK  AH.  p.  54,4)  conneota  the  expression  with  the  particular 
mode  of  wearing  the  toga  c<illod  dnctu*  Gabinus;  'when  the  army  was 
forward -girt.'  The  Gabiue  girding  however  Heems  unsuitable  ;  cf.  A.  Midler 
in  Baumeiflter'a  Denicmiilsr  p.  1834. 
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the  Roman  commuDLty  was  relatively  »malir  and  the  succession 
to  a  citizen's  place  and  estate  was  a  matter  of  public  concern. 
Thej  were  out  of  uae  in  Gaitis',  perhaps  bt-fore  Cicero's  lime. 

(c)  A  third  mode  came  into  uae,  due,  jujcording  to  Gaius^ 
originally  to  the  emergency  of  illness  which  admitted  of  no 
delay.  This  was  per  aes  et  lihra-m.,  i.e.  an  adaptation  to  this 
purpose  of  thy  much  used  form  of  mancipation.  Testator  con- 
veyed his  household,  that  is,  hia  private  property  {familiam^ 
8uam,  id  est  patrtinoii{at?i  suum),  to  a  friend,  and  charged  htm 
with  the  execution  of  his  wishes,  This  mode  remained  as  the 
regular  form  in  Oaius'  time,  but  waa  arranged  somewhat 
differently  i 

At  first  the  purchaser  of  the  household,  i.e.  the  friend  who 
took  the  household  by  mancipation  from  the  testator,  occupied 
the  place  of  heir,  and  received  his  commands  for  the  distri- 
bution of  his  property.  But  this  would  often  not  be  convenient, 
and  mancipation  once  adopted  waa  treated  as  a  mere  form, 
the  person  intended  to  be  heir  often  took  no  part  in  the 
ceremony,  and  another  pereon  waa  got  to  act  as  faniiliae 
ejnptof.  All  these  forms  were  oral,  and  the  contents  of  the 
will  were  probably  orally  declared.  But,  when  Gaius  describes 
the  form  used  in  hiii  days,  oral  wills  had  become  rare,  and  the 
ceremony  was  on  this  wise : 

The  testator  wrote  hia  will  or  got  it  written^  In  the 
presence    (as   in   other   mancipations)    of  not   less   than   Bve 

'  Wills  were  of  couree  often  written  or  drafted  by  lawyers;  cf.  Cic 
Orat.  ii  6  §  S4  jS(,  Scaevola^  nitlium  erit  teataiHSntuvi  tecte  factum  n-tsi  quod 
tu  Mcripsfris,  omtui  ad  ta  ciee$  cum  tabtdtx  veniemxa,  onimum  Uitammitit  tu 
tcrib«t  uny-s. 

A  SC-  Mibmiiannm^  according  to  a  Buggeatiaii  of  MoQuu^n  [Sfrafi-echt 
p.  69)  posaed  in  A.n.  16  audi  afterwards  finrtbur  regiilAted  in  Claudius'  time 
(Cod.  ii  23  §  3)  or  Nero's  (cf.  Suet.  ^'er.  1 7),  forbade  any  writer  of  a  will  to 
insert,  even  at  the  teatatoi-'H  dictAtioD^  any  benefit  to  hiuiBelf ;  and  the 
pmiulty  of  banishment,  etr.  utider  the  lex  Cornelia,  waa  incurred  by  fcroach 
of  this  decree  A  legacy  so  written  was  cancelled  {pro  non  tcripto  habitum 
est  D.  xx2:iv8  fr  i,  cf.  xxviz  fr  39).     Bat  a  re8€ri[it  of  Antoninua  decided 

I  that  tliia  should  not  apjily,  where  the  writer  was  ft  son  who  would  have 
been  entitled  to  pouaesBion  of  the  estate  if  there  had  been  no  will  (Cod. 
viii  23  fr  j). 
B,  12 
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witnesses*  and  a  balance -holder,  all  BomaQ  citizens  (or  Junian 
Latins)  of  the  age  of  puberty,  and  all  having  notice  of  the 
purpose,  another  similarly  qualified,  acting  as  purchaser  of  the 
household  and  holding  a  piece  of  bronze,  says  to  the  testator, 
'Thy  household  aod  chattels  shall  be  bought  by  rae  with  this 
'  broDze",  and  (as  aoime  add )  this  bronze- balance,  into  my 
'guardianship  and  caretakin^%  so  th&t  thou  mayest  rightly  make 
*A  will  acconJing  to  the  public  statute^.'  He  then  strikes  the 
balance  with  the  bronze  and  gives  the  bronze  to  the  testator 
as  a  symbol  of  price.  Thia  was  the  faimUae  mancipatio.  Then 
tbe  testator,  holding  the  tablets  of  the  will,  says, '  These  things 
•as  they  are  written  in  these  tablets  and  wax  so  I  give^  so 
'  I  bequeath,  so  I  declare,  and  so  do  ya,  Quirites,  bear  me 
'  witness.'  This  statement  by  the  testator  waa  called  nuncupatiQt 
that  is,  an  open  naming  and  confirmation  in  general  of  what 
he  had  written  in  detail  in  the  tablets ;  Ulpian  calls  it  iiuncit- 
patio  et  testatio.  In  short  (to  employ  terms  of  English  law), 
the  mancipation  is  a  formal  conveyance  of  the  whole  estate 
of  the  testator  to  the  uses  of  his  wili,  and  the  nuncupation 
is  the  declai'ation  of  uaes  (Gai.  ii  102— 104;  Ulpian  xk  2,8,9; 
D.  xxviii  I  fi'21  §  2).  A  will  dulj'  prepared  is  not  a  good  will, 
if  the  iDtended  testator  die  before  declaring  it,  nor  can  it  be 
upheld  as  codicils  though  it  may  contain  trusts.  So  Ant.  Pius 
decreed  (D.  xsxii  fri  i  ^i), 


'  More  witnewiOH  uught  be  used.  Pay!  (iii  4  a  |  10),  ftppareatly  counting 
the  utiuaJ  coinpH.nj  (wittie^aea,  balruice- holder,  and  purchauer)  bb.  iwveiti  saya 
Plurei  quam  septern  ad  tssfffmentvm  adhibiti  noii  nocent.  [N.B.  adhihere  ia 
the  technical  word ;  Paul  uaea  it  eight  times  In  this  chapter.) 

>  So  in  the  will  of  C.  Lojiginua  Castor  of  which  a  Greek  tmualation  is 
giYen  in  Aegypt.  Urhtnd.  awt  Berlin  ta&c.  10  No.  326  {apud  tiirai-d  TexUt 
p.  725,  aldO  ZRO-  ^Iii  p.  l9S)f  we  have  oij^^fTiav  j^p^pam  ra{m}s  ^ia6ifKt\s 
ytvofiii'rjs  t'lrpiara  'lov\ins  IIfTp4i>viav6r  irTjempTiott  vofi/iav  fvosj  etc.  is, 
familittm  pecuniam  hwjitt  tettamentt  fat'ti  emit  Julius  Petroitianus  setteriio 

^  Gaius'  MS.  requires  some  correction.  I  have  followed  Kriiger  and 
Studemund'B  text  in  the  tirst  part,  and  Salkowski  {ZRQ.  xvi  199)  in 
substituting  iutelam  for  vuindaitdaiti  ivam  (Salk.  has  tv-lela).  Other 
modes  of  correcting  are  seen  in  the  editions.  All  come  to  much  the 
same. 
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To  make  any  change  in  the  will  the  whole  cereraony  must 
be  gone  through  again;  but  an  explanation  to  identify  a  person 
or  the  kind  of  money  intended  waa  probably  allowable.  A  will 
need  not  be  written,  but  iu  that  caae  the  heirs  must  be  named 
openly,  so  that  the  witnesses  can  hear  them  (D.  xxriii  I 
fr  2  r  pr  §  i ). 

In  theory  the  whole  business  lay  between  testator  and 
purchaser,  and,  as  domestici  testes  adhibendi  non  gunt\  no  person 
Id  the  power  of  either  or  under  the  same  power,  or  the  father 
of  either  at  the  time,  could  be  witness  or  balance-holder,  for  the 
balance^ holder  ranked  also  as  a  witness.  But  persons  standing 
in  theae  relations  to  the  real  heir  or  to  a  legatee,  as  also  the 
heirs  and  legatees  themselves,  were  eligible,  though  Gains  says 
the  heir  himself,  his  family- superior,  and  those  in  his  power 
ought  not  to  be  witneBsea.  And  if  a  son  under  power,  while 
still  a  soldier,  made  a  will  respecting  his  Q^mp-pectdiuin ,  his 
father  or  brother  could  be  a  witness,  but  after  his  discharge 
neither  his  father  aor  anyone  in  his  father's  power  was  a  good 
witness. 

Neither  deaf  nor  dumb  nor  mad  nor  ward  nor  woman  nor 
alave'  could  be  either  purchaser  of  the  household  or  witnesg  or 
balance'holder  (Gai,  ii  103 — loS ;  Ulp.  xx  7 ;  Dig.  xxviii  i  fr  20 
g2— 7i  frai  pr§i). 

A  will  in  these  times  was  usually  written  with  a  stylus  on 
boards  {tabulae)  coated  with  thin  wax  and  aurrounded  with  a  rim 
of  wood.    One  board  (or  more  if  necessary)  was  coated  on  both 

*  Cicero  a|)i>eflra  to  have  thought  differently :  set  Att.  xii  iS  Quod 
tcribiji  T*fr&ntiam.  de  obtrigiiatorib\a  vun  teatam^nti  lofu.i,...equidsm  dojmt* 
tv^»  Jwairam,  But  t©  dow  not  appear  to  ha?e  had  wiy  witneasea  who 
■wera  within  OaiMs'  prohibition. 

'  The  rule  was  not  alway.-i  observed  in  Cicero's  time:  of.  Mil.  iS  §48 
Cyrtijn  Clfxhus  Roma  profici^ens  rtdiqi^rut  rnorientsm,  Una  fiti,  teaia- 
mentum  nrnvl  sigiutpi  cum  Clodio:  tuta^nentum  autsm  palnm,  fecerat,  et 
ilium  heredifin  ei  me  tcripteral.  But  thep&  may  have  been  sufl&d6nt 
witneaaea  hesides.  Ulpian  (D.  iiviii !  frsopr)  says  decisively  (^lu  iesia- 
meittc  herei  imtituitur  in  eod&m.  tutajnento  ttatis  esse  non  poiast, 

'  Where  the  witnesses  were  by  general  consent,  at  and  sinoo  the  time 
of  the  will'a  being  i"*"l0i  held  to  be  freemen^  Hadrian  held  that  no  question 
aa  to  their  being  alavea  should  be  raiaed  (Cod.  vi  23  fr  1 ). 
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8ide8>  two  others  on  one  side  only.  The  three  (or  more)  were 
so  fastened  together  as  tu  have  two  bare  outrides  aud  four  (or 
TDore)  waxen  pages  inside.  The  will  was  written  on  the  inside 
pages,  the  testator's  name  being  written  first,  and,  according  to 
a  SC,  in  Nero's  time,  nothing  ebe  on  the  first  two  pages  (cet'oey. 
Strings  pfissed  through  holes  in  the  rim,  tied  all  the  tablets 
together  so  as  not  fro  shew  the  cotitcnts  of  the  will,  which  was 
sealed  a^{ubsigniatiim)  by  the  five  witnesaeg  and  apparently  by  the 
balance-holder  and  purchaser,  making  seven  in  all*.  Each  used 
a  seal,  either  his  own  or  another's,  and  his  name  (in  genitive 
case)  was  written  against  it  {adscriptum).  A  seal  without  a  name 
and  a  name  without  a  seal  went  for  nothing,  at  least  according 
to  the  Digest  (xxvjii  i  fr22§4).  It  was  thought  desirable  (cou- 
venit)  that  each  witness  should  write  hi^  own  name  hiraselff 
and  even  whose  will  he  was  witnessing  (tb.  ft-  30);  but  this  could 
not  have  been  insisted  on.  The  expression  tabulae  tentamenii 
could  be  used  whatever  the  material,  e.g.  paper,  parchment,  or 
other  skin  (D,  xxxvii  1 1  fr  [  pr).  One  or  more  duplicates  were 
often  executed  (D.  xxviii  i  fr24;  xxxifr47).  The  date  {dies  et 
eonsules)  was  usually  added  at  the  end  of  the  will,  but  was  not 

1  Suet  Ner,  17  Adeergus /aUarioM  tuncpnmvm  rgwr(wm,  ne  tabulae  nin 
pertKsae  ac  ter  lino  per  foramtna  trujecto  obsitpiarentur z  cdtitnm  Ht  t?J!ta- 
menti*  priinae  duae,  tetiatorum  modv  nomi'ng  uitcripto^  vacvtte  tig^iaturig 
osiende?^ttitr.  The  earlier  use  ih  ueen  in  Horace  {Sa^.  ii  5  51)  (^tti  tettO' 
mentum  tradet  titn  /yunt^u^  tegefidum  abnuere  et  tabutad  a  te  remover^ 
memento,  sic  tamen  at  limit  mpia^  quid  prima  tecraido  cera  veiit  vertu, 
iolw4  ntTtftune  eoherss^  vetoci  pereurre  oculo. 

The  Lix  CoTTielia  teMa7n^7itaria  (Cic.  Verr.  ri  1  42  ^  loS)  mode  criminal, 
if  doDC  wnttingly  aod  fraud ti Ion tly,  any  tarofjeriug  with  a  will,  or  writing 
or  reading  aloud  a  falfie  one  (Paid  v  25  g  i ;  D.  ihiii  10  fr  i,  2^iie.),  Cicero 
gays  of  Oppianicut :  Badem  hoc  Dinaea  ieatamentitm  ficisnte  ctivn  tabtUoM 
prs/imdiMet  Oj/pianicttt,  digito  legala.  delecit,  et^  cum  id  laultis  loci^  feciaet^ 
post  marteffi  ejuit  wt  lituri^  cotirgui  poxtet,  teatamentum  in  alias  tabuUu 
trarutcriptiim  *ignit  advitarinig  obsiffnavit  {Clu.  14  §4.1)- 

'  Kjirlowtt  {RG.  ii  p.  856)  and  Emian  {ZHO,  xxiiii  p.  189)  tnate  the 
fteventh  seal  that  of  ajite^Uxtut,  not  of  purchfiser.  But  see  my  note  (Book  it 
ch.  iii  P)  on  antettatui.  The  purchaser  ia  nut  technically  a  witneas,  he  seals 
aa  a  party,  ia  like  way  as  the  vendor  and  surety  seal  in  iDancipation-eialeB 
(Bnins  Nt>.  105  with  aoto),  [Theodoeiua  (a.d.  439)  directed  a  will  to  be 
sealed  at  the  same  time  by  seven  Komui  dti^eus  of  full  age,  Cod.  JuaL 
risjfr  21,] 
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necessary  to  ita  validity  (Fragm.  Modeat  Jtts  Ani^ust.  \\  p.  i6i ; 
cf,  D,  xxix  3  fr  2  §6). 

There  was  no  subscription  in  the  modem  sense,  either  by 
testator  or  witnesses.  The  transaction  was  conceived  aa  oral : 
the  written  will  was  a  record  originally  of  the  testators  decla- 
ration^  whether  made  at  the  comitia,  or  to  his  comrades  on  the 
eve  of  battle  or  to  those  present  at  the  mancipation,  afterwards 
a  record  of  intention,  on  tablets  sbewti  to  the  witnesses  and 
confimied  by  nuncupation:  closing  and  sealing  was  to  ensure 
the  document  from  being  tampered  with:  the  name  of  the 
witness  was  added  against  his  seal  to  shew  who  should  be  sum- 
moned to  the  opening  of  the  wilL  (See  Bruna'  Essay.  Die 
JInterschy-iften,  etc-  reprinted  in  Kleine  Sehriften  ii.)^ 

4,     Codicils. 

Justinian's  Institutes  (ii  25}  contain  an  account  of  the 
origin  of  codicils  which  gives  some  interesting  details.  Nothiug 
was  known  of  codicils  before  the  time  of  Augustus.  L.  Lcntu- 
lus  on  setting  out  to  Africa'  wrote  some  small  books  of  tablets 
{codioUlfts)  addressed  to  AngustuSj  requesting  him  to  do  s<:»rne- 
thing  by  way  of  trust.  The  tablets  were  confirmed  by  hia 
will,  which  appears  to  have  appointed  Augustus  aud  others 
heirs.  Augustus  called  together  a  number  of  lawyers,  among 
them  Trebatius,  who  was  a  great  authority  at  that  time,  and 
consulted  them  whether  such  a  practice  was  not  so  contrary  to 
the  principles  of  the   law    as  to   make  codicils  inadmissible* 

'  BruDs  hfts  ebawn  that  gttbacribere,  mbscnptio  does  not  aa  with  ub 
danoto  the  writing  of  the  name,  but  either  the  d&to  {e.^,  aeium  Raniae  Titio 
Maamo  com.),  or  (in  IctterB,  etc.)  the  greeting  (Vtile,  ttc,\  or  an  ejcpre«sion 
of  approval  {«,ff.  ieffffj  or  is  a  sign  of  the  copy  being  tnie  to  the  original 
{recn'ffnovr),^>Taoi}mes  with  the  writer'^  name  as  suhjeot  ia  the  nomiDative< 
{e.g.  L.  Titius  tastii  siynam)i  it  deuotea  m  fact  anything  added  at  the  ead 
of  a  completed  dociiiti'BaL  The  naiu^  alone,  ti&  in  the  modem  fii&hion, 
appcara  to  be  firat  found  [in  Roman  dociiments)  appended  with  a  »eal  to  a 
law  by  the  Emperor  Komanus  in  924  a.d.  Tho  Merovingian  kings  however 
used  it  in  the  6th  or  7th  century.     See  also  Momtnsen  ZRO.  isv  jp  aqq. 

*  i^  Kriigcr'a  edition.  I  distniat  Theophilua  here  aa  elsewhere  on 
historical  matters.  The  Account  in  general  is  no  doubt  taken  from 
M&rcian  or  aonse  other  good  authority,  t  have  given  what  I  think  is 
tb?  meaning. 
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Trebatius  recommended  its  acceptance  on  the  ground  that 
journeys  were  often  so  long  that  Romans  might  find  it  urgent 
to  make  a  wilt,  but  have  difficulty  in  making  a  formal  one» 
although  they  might  be  able  to  write  codicils.  Augustus  ac- 
cordingly performed  the  trusts  as  he  was  requested,  and  so 
aUo  did  the  other  heirs,  and  LentuluB'  daughter  paid  some 
legacies  which  she  was  not  legally  bound  to  pay.  Codicils  thus 
received  recognition,  and,  when  Labeo  made  codicils  himself,  no 
doubt  was  Entertained  of  their  legality. 

No  special  form  was  required  for  codicils :  they  might  be 
made  more  than  once :  and  need  not  be  either  written  or  sealed 
by  the  testator,  even  though  in  his  will  previously  made  he  had 
declared  that  no  ofchere  should  be  valid.  But  they  must  be 
made  by  one  who  had  the  power  of  making  a  will  and  must  be 
intended  as  codicils,  not  as  a  will'  (D.  xxix^fr  i,6^  i — 3; 
xxxi  fr  89  pr  ;  xxxii  fr  n  §  i ). 

In  the  ordinary  course  codicils  presume  a  will  either  made 
or  to  be  made,  and  an  heir  or  heirs  thereby  duly  appointed ; 
and,  if  the  will  is  broken  or  not  entered  on,  the  legacies  and 
trusts  given  by  codicils  fail',  A  will  may  confirm  codicils  either 
afterwards  by  express  reference  or  by  clear  indication  of  ap- 
proval of  the  contents,  or,  if  made  before  the  codicils,  by  some 
euch  declaration  in  the  will  as  qidcquid  in  codicillis  scripsero, 
ratiim  esto.  A  rescript  of  Severus  and  Caracalla  (Just.  ii.  25 
8  i)  appears  to  have  reversed  the  burden  of  proof  in  ease  of  a 
trust  left  by  codicils  before  a  will,  and  allowed  the  trust  to  stand 
if  not  clearly  revoked.  Codicils  could  not  disinherit  anyuue  or 
appoint  an  heir*,  except  where,  an  heir  having  been  already 

*  A  prRctioo  grew  up  (after  our  period)  of  adding  to  willa  »  c]«iise 
d^lfinng  that,  if  not  valid  as  a.  wilt,  it  i^hoiild  he  taken  m  codkiLa  (cL 
Cod.  vi  36  frS  — Cod.  Theod.  iv4  fr?}.  Traces  of  pecogaition  of  such  a 
priDciple  are  found  iu  D.  xxxi  frSS  §  17;  xxviii  3  fr  12  §  t ;  tit  6  & 41  §3  ; 
Cod.  vi  36  fr  I  ',  aud  in  a  lioldier'a  will  D.  xxix  i  fr  3  and  of.  fr  1 9  ^  i ;  see  alao 
Bruns"  No.  103;  Girard  TexCcs  p.  727. 

'  Cf,  Pliti.  Ep.  ii  16  ^  1  Adnwnea  me  codiciUiH  Adliani,  qui  me  er  parts 
irutitttii  Aeredevn,  pro  non  scriptta  habendos,  quia  noH  tint  conjifvititi  (etkt- 
7nen<f}.  Quod  jita  ne  tuiki  quidetn  ignbditum  ett,  cum  »V  iit  etiam  notatn  qvi 
nih&  filitid  sciunt...A  me  tamen.  ut  eonfirmaii  obtervabuntur. 

3  Whero  heir»  in  gubatitutioti  were  appointed  by  codicils,  and  the  heir 
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appointerl.  the  will  reserved  power  to  appoint,  otliera.  If  the  heir 
appuinted  by  the  will  was  dead  when  codicils  were  made  impoa- 
ing  legacies  on  him.  the  Sabinians  held  that  they  were  good 
against  the  substituted  heir,  but  the  Proculians  and  Scaevola 
held  that  such  codicils,  whether  giving  or  recalling  legacies, 
being  addressed  to  a  non-ex ietent  persoD,  were  invalid.  If 
two  heirs  had  been  appointed  and  one  was  dead  when  the 
codicils  were  made,  the  other  would  be  prima  facie  liable  for 
the  whole,  but  by  a  plea  of  fraud  could  resist  a  auit  for  more 
than  in  proportion  to  his  ahare  of  the  inheritance  (Gai.  ii  2700, 
273;  D.  xxix  7  fr  3  I  2,  fr  s,  10.  14;  xxviii  5  fryS;  tit  7  fr  10; 
Cod.  vi  36  fr  I  pr.  fr  3).  In  qneations  of  fact,  e.f/.  vestis  quae  Tnea 
est,  or  the  existence  or  age  of  the  legatee,  or  the  solvency  of  the 
testator  when  enfranchising  slaves,  the  time  of  making  the 
codicils  ia  decisive.  Otherwise  the  codicils  speak  as  if  part  of 
the  will  (D.  xxix  7  fr  2  §  2,  cf.  tit.  36-  r  i).  Freedoms  given  by 
codicils  are,  for  the  calcuJation  of  the  lex  Ftijia  Caninia,  counted 
with,  hut  I'ank  after,  those  given  by  will  (Paul  iv  i4§  2). 

By  way  of  trust  codicils  might  be  addressed  to  the  successor 
ah  intestato,  as  if  the  maker  were  content^  instead  of  naming  an 
heir  by  will  himself,  to  take  whomever  the  law  eventually  as- 
signed. The  language  would  run  e.g.  quisqut^  mihi  fteres  erit 
bonorumve  possessor  ejus  Jidei  coTnniitto^  and  such  codicils  were 
not  broken  by  the  subsequent  birth  of  an  own  heir  or  next 
agnate^  for  such  persons  would  come,  as  statutable  heira.  within 
the  succession  contemplated  by  the  codicil -maker.  So  the  heir 
appointed  by  a  will  might  by  codicils  be  charged  to  transfer 
the  inheritance  wholly  or  partly  to  someone  else,  whether  the 
will  confirmed  the  codicils  or  not.  When  a  son  was  bom  after 
the  date  of  the  codicils,  he  would  not  be  liable  for  legacies 
given  by  them,  but  the  previously  existent  heir  or  heira  ab 
intestato  would  be  liable,  though  only  in  proportion  to  their 
sharc»  in  the  inheritance  (Gai.  ii  270,  2joa,  273  ;  D.  xxix  7 
fr3pr.  16.  19X 

appointed  by  will  died  impuhtt,  the  mother  sueceedtng  ah  int»Uato  was  by 
ft  Idodly  interprfttAtioti  held  to  be  trustee  for  the  aubsfcituteH  (D.  mvi  i 


fr;8). 
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5.     Opening  a  will. 

The  law  was  that  the  will  should  be  opened  immediately 
after  the  death  of  the  testator.  Rescripts  of  the  emperors 
modiBed  this;  so  that  the  rule  came  to  be  that,  where  the 
persons  conceraed  were  ou  the  spot,  the  tablets  ahoutd  be 
opened  within  three  or  five  days  from  the  death ;  where  the 
persons  were  absent,  tlien  within  the  same  period  from  their 
return.  Delay  was  regarded  as  prejudicial  to  the  interests  of 
heirs,  legatees,  and  slaves  freed  by  the  will,  aa  well  a&  to  the 
interests  of  the  revenue ;  which  was  intei'ested  ou  account  of 
the  5  per  cent,  tax  {vicesima  hereditatum)  imposed  on  inherit- 
ances by  Augustus,  to  whose  law  the  rules  for  opening  wills  are 
to  be  attributed. 

The  ceremony  of  opening  was  this.  All  or  the  majority  of 
the  witnesses  who  had  settled  the  will  are  got  together  by  the 
praetor's  order;  the  seals  are  recognised,  the  thread  is  broken, 
the  will  ia  opened  and  read  aloud,  and  opportunity  is  ^ven  for 
taking  a  copy.  A  will  made  by  the  father  for  a  chUd  under 
age  is  deemed  part  of  the  father's  will,  but,  if  separately  sealed, 
is  not  opencci  unlea.'^  the  praetor  order  it,  as  for  instance  to 
ascertain  who  is  appointed  caretaker  to  a  venter  in  pa-^session. 
The  will  is  then  sealed  up  with  the  public  seal  and  deposited 
in  the  archives,  where  on  application  to  the  praetor  it  can  be 
got  at  and  again  copied,  if  the  copy  taken  be  lost,  or  can  be 
inspected  by  interested  parties. 

In  other  places  than  Rome,  whether  munidpux,  coloniae, 
oppida^  praefectui'uef  ww,  castella,  conciliabula,  the  rule  was  for 
the  wilt  to  be  opened  in  the  forum  or  hasUica  in  the  presence 
of  the  witnesses:  or,  if  they  are  absent  and  there  is  urgent 
reason  for  opening  the  will,  then  in  the  presence  of  some 
respectable  meu,  between  the  second  and  tenth  hours  of  the 
day  (7  A.M,  to  4-  P.M.  ?) :  and  read  aloud,  a  copy  taken  and  the  will 
sealed  up  again  by  those  present'.  When  witnesses  could  not 
attend,  the  will  was  sent  to  them  to  recognise  their  seals  (Paul 
iv  6 ;  D.  xxix  3  fr  4 — 9). 

I  In  Bnitia'  Fonit*  No.  103  ia  a  protocol  of  proceedings  at  tUe  opeuing: 
of  a  will  at  Kaveuaa  a.d.  474,  such  as  in  the  text 
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Anyone  who  opened  a  will  elaewhere  or  otherwise  than  the 
law  preacriberl  was  liable  to  a  penalty  of  5000  sesterces  (Paul 
iv6§3  A), 

The  ownership  of  the  will  itself  waa  in  the  heir,  who  could 
vindicate  it.  But  anyone  interested  could  obtain  its  produc- 
tion before  the  praetor  and  iBspect  or  copy  it-  The  praetor  how- 
ever required  evidence  of  the  death  of  the  testator ;  and  for  fear 
of  forgeries  did  not  permit  the  date  to  be  inspected  or  copied 
(D.  xxix  3fr2^4^ — 6>.  An  interdict  was  issued  to  heirs  and 
successor?  to  enforce  production  with  damages  to  the  extent 
of  applicant's  interest  {e.g.  the  amount  of  inheritance  or  of 
legacy),  and  was  not  limited  to  a  year.  If  a  legatee  thus  got 
damages  for  the  whole  amount  from  the  heir,  the  heir  need  not 
pay  the  legacy.  The  interdict  was  not  issued  when  there  waa 
a  controversy  about  the  inheritance  depending  on  the  will,  which 
was  then  to  be  deposited  in  a  temple  or  with  a  responsible  person 
(D.  xliii  5). 

6.    SO.  SjiAmANUM, 

If  a  person  was  eaid  to  have  been  killed  by  his  slaves  (a 
familia  occisus),  a  decree  of  the  Senate  {SO.  Silanianum^)  pro- 
hibited anyentrj'on  the  inheritance  or  application  for  possessionuf 
the  estate  until  the  slaves  had  been  put  to  the  question.  An  heir, 
who  merely  on  this  account  refrained  from  entr}'  and  died,  still 
transmitted  his  rights  to  his  heir,  who  could  bring  utiles actwft^s. 
The  praetor  in  his  edict  provided  that  no  one,  knowing  of  the 
death  and  the  prohibition  (sciens  dolo  maio),  should  have  the 
will  or  any  document  thereto  belonging  opened,  read  out,  or 
copied  before  this  had  been  done  and  the  guilty  slaves  punished 

^  ThiH  Jecree  is  genBrally  refeirod  to  a.d.  10,  wben  CDmeliua  Dolabella 
and  Junius  Sikiuw  wore  consuls.  A  further  decree  waa  made  in  the 
following  ysar.  In  a.u.  67  another  decitse  subjected  to  penalty  slaves 
under  the  same  roof  set  free  by  the  d^eceased'a  will  (Tac  A71.  xiii  32). 
This  is  apparently  what  is  called  SC.  AYeromanum  in  Paul  iii  ;  ^  5  ;  Jpiso- 
niffrtnui  (D.  xiis,  5  fr  3),  and  daudiajium  in  n-ibrit  of  D.  iiii  5,  The 
oonauU  of  the  ytsar  were  Nero  Clauiiiiia  Caesar  and  Calpumivia  Pino. 
A  severe  application  of  the  decree  is  recorded  in  a.d.  61,  whtii  400  slavea 
were  put  to  death,  C.  CBseiuB  the  lawyer  being  the  advocate  of  severity  in 
the  fifiinate  (Tac.  Ati.  xiv  42). 
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(Paul  iii  5  §  I ;  D.  xxix  5  fr  r  §  i8).  An  heir  not  observing  this 
rule  forfeits  the  inheritance  to  the  Crown  (legacies  and  free- 
doms however  being  preserved),  and  pays  a  fine  of  looooo 
sestercee,  of  which  half  goes  to  the  informer.  By  a  decree  of 
the  senate  passed  a.D.  i  i  proceediDgs  had  to  be  taken  within 
five  years  (Paul  id.  ^  12  a,  13). 

Even  if  it  was  known  who  was  tha  killer^  the  decree  still 
applied  in  order  to  ascertain  who  contrived  the  act.  Moreover 
it  wa.s  the  duty  of  the  slaves  to  protect  their  master,  by  force 
if  possible,  at  any  rate  by  shouts  for  asaistance,  even  at  the  risk 
of  their  own  life,  aa  was  positively  declared  by  a  rescript  of 
Hadrian.  All  who  were  under  the  same  roof  or  attending  their 
master  on  a  journey,  perhaps  all  who  were  within  hearing  of  a 
cry,  and  had  not  done  their  best  to  defcni]  him,  were  deemed 
guilty  and  were  punished.  Otheia  were  punished  only  if  they 
knew  of  the  attack.  Exempt  even  from  the  question,  as  a 
rule,  wera  slaves  on  distant,  parts  of  the  estate  or  confined  so 
BB  to  be  unable  to  help,  or  under  the  age  of  puberty,  or  dis- 
abled by  illness,  or  deaf,  or  mute,  or  blind,  or  mad,  or  who 
were  cleared  by  their  master.  It  was  only  violent  death  to 
which  the  decree  applied  :  secret  poiaoniiag  was  not  within  the 
decree,  for  slaves  could  not  help  against  that ;  and  though  the 
heir  waa  bound  to  avenge  the  death  on  those  who  were  guilty 
or  cognisant,  the  opening  of  the  will  need  not  be  deferred. 
Only  a  man's  own  slaves  (wholly  or  partly)  were  liable:  a 
slave  of  whom  he  had  the  usufruct  wa.s  not.  A  fathers  slaves 
were  liable  where  his  son  (even,  according  to  Ulpian,  if  not  in 
his  power)  was  killed,  and  a  &on*s  slaves,  according  to  the  better 
opinion,  were  liable,  if  the  father  was  killed.  So  also  (by  a 
decree  in  Nero's  time),  the  slaves  of  the  husband  and  those  of 
the  wife  living  together  were  liable  iu  the  case  of  cither's  death  ; 
but  the  mother's  were  not  liable  in  the  case  of  the  death  of 
her  son  or  daughter.  A  father-in-law's  slaves  were  by  some 
held  to  be  liable,  though  not  within  the  senate's  decree.  If 
a  son  who  was  disinherited  was  killed,  the  father's  slaves  were 
not  under  the  decree,  unless  the  will  proved  ineffectual,  so 
that  if  he  had  lived  he  would  have  been  owner. 

The  decree  did  not  apply  to  cases  of  suicide,  though  if  slaves 
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were  present  and  could  have  prevented  it,  they  were  punished, 
unless  the  suicide  was  due  mere!)'  to  weariness  of  life  or  intoler- 
ance of  pain.  Nor  did  it  apply  when  a  husband  killed  his  wife 
detected  io  adultery;  but  it  did  apply  if  husband  or  wife  killed 
the  other  in  the  night,  and  the  slaves  heard.  A  master  attacked, 
but  not  killed,  can  deal  with  his  slaves  hiniBelf,  and  bis  cftse  is 
not  within  the  decfee. 

Staves  bequeathed  or  set  free  by  the  will,  either  absolutely 
or  on  eonditiou,  were  still  liable  to  be  put  to  question;  hut  if 
there  was  an  absolute  trust  for  a  slave's  freedom  Ant.  Pius 
directed  tliat  he  should  not  be  at  once  put  to  question,  and 
perhaps  only  if  proved  to  be  an  accomplice.  If  a  slave  punished 
under  this  decree  had  been  sold,  the  purchaser  was  entitled  to 
the  value.  By  a  constitution  of  Trajan  freedmen,  who  had  been 
set  free  by  testator  in  his  lifetime,  were  liable  to  the  question 
(Paul  L  c,  D.  xxix  5  fr  1^3,  6,8—11, 13 — 15,25  §2). 

B.     Contents  of  will. 
1.     Appointment  of  heir. 

Besides  a  competent  testator  and  due  observance  of  formal' 
ities  in  making  a  will,  it  is  requisite  that  there  should  be  a  due 
appointment  {iTiStitutio)  of  heir.  The  regulftr  mode  is  to  use 
these  words, '  Titius  shall  be  my  heir'(2'ihM5  heres  estoy.  And 
this  Is  a  complete  will,  if  testator  does  not  disinherit  an3'one 
or  leave  legacies.  ''I  bid  Titius  to  be  my  heir/  had  come  hy 
Gaius'  time  to  be  perfectly  accepted. 

Most  lawyers  disapproved  altogether  of  such  forms  aa  *  I 
make'  or  'appoint  {facio,  instituo)  Titius  heir';  and  the  ex- 
pression '  I  will  (volo)  Titius  to  be  heir '  was  clearly  not  accepted 
(Gai.  ii  116,  117;  U!p.  xxi;  D.  xxviii  5  fr  i).  ^0  doubt  because 
such  expressions  indicated  rather  a  present  intention  or  action 
than  the  command  of  a  master  for  the  future  of  his  estate. 
Letjem  suae  rei  dicit  (cf.  D.  xxili  4  fr  20§  I).     If  the  will  was 


1  In  ftccoTdance  with  a  rescript  by  Ant,  Piiis  the  lawyers  came  to  hold 
eroD  '  Iiitcivs  A#rwi '  or  '  Lucius  esto '  or  '  Lucius '  ^ilnne  bo  be  sufficient, 
Ht  Iftftat  in  somfl  circumstances  (D.  xxviii  5  fr  i  §5]. 
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oral,  and  tbe  heir  was  present^  the  word  hie  was  enough  (D, 
fr59pr> 

2.     Own  heirs. 

Accordiag  to  the  KII  tables  a  paierfajnilias  had  power  to 
appoint  anyone  he  chose  as  heir  and  to  make  such  disposition 
of  his  property  a^  he  choae  {uti  legassit  suae  I'ei,  ita  jus  esto 
Gai.  ii  324;  D.  L  16  fr  120).  But  ohildren  forming  part  of  his 
family  were  recogniaed  both  by  the  civil  law  and  by  the  praetor 
as  having  claims  to  succeed,  which  a  testator  of  sound  mind 
must  deal  with  iu  some  way,  if  his  will  is  to  have  full  eftect. 
They  are  sui  keredes,  'own  heirs/  because,  says  Gaius  (ii  157), 
they  are  of  tht;  home  {tlomeslici),  aud  are  in  some  sort  regarded 
as  owners  (domini)  even  in  the  lifetime  of  their  parent'.  On 
his  death,  says  Paul  (D.  xxviji  3  fr  1 1 ;  cf.  Sent,  iv  S  §6),  they 
do  not  so  much  acquire  the  inheritance  for  the  tirst  time  as 
come  to  the  free  administration  of  the  estate,  They  are  heirs 
without  entry,  aa  a  matter  of  course  {ipso  jure,  D.  xxxviii  16 
fr  14).  They  are  sometimes  called  sui  et  necsssani  heredea 
(e.g.  Gai.  ii  152^  156)^  but  the  expression  ceased  to  be  suitable 
when  the  praetor  allowed  them  to  decline  the  inheritance,  pro- 
vided they  had  not  meddled  with  the  estate  (Gai.  ii  157,  163). 
There  is  some  difference  however  in  the  incidents  of  the  several 
components  of  this  class  (Ulp.  xiii  14,  15  ;  Gai.  iii  2 — 6;  Paul 
V  8  §§4 — 7).     The  components  are: 

(a)  Sons  aud  daughters  in  testator's  power,  whether  alive 
at  the  date  of  the  will  or  born  afterwards  {postumi),  even, 
according  to  the  Sabinians  (Cod.  vi  29  fr  3),  though  they  died 

*  Pliny  used  similar  language  in  ypeakiug  of  the  5"/„  tax  (ejCMima)  on. 
iaheritaucea  (see  p.  24).  Hi^  calls  it  Tributum  iol&rabile  et  facils  Aeredihut 
diiititaxai  &ciraneitj  doutesUcti  grave.  Itaqiis  illia  larogaiam  eat,  hui  r^- 
mwtum,  riddicet  quod  nuiJii/eitum  erat  gjianto  cum  dolore  luturi,  »eu  potiiu 
non  laturif  homines  easent  de^trinffi  aliquid  et  abradi  boni-i  quae  sanguine^ 
geniilitute,  sacrartnn  deuiqiie  gocietaie  merui»se'nt,  quaequa  /ima^iiam.  -ut 
ai-ie?tfi  et  apera.Jida  ted  ut  sua  ssmperque  poueaga  ac  deijicepa  prtxrimo  erwiqvs 
tr<insmitienda  cepiuent  {Patiegffr.  37).  So  Cicero  lipoaka  of  Voms'  treat- 
mant  uf  a  daughter  who  was  left  heir  tu  her  father:  QuibiLiciim  bojm 
Ttoatra  parttmur,  lis  praetor  adimere,  nobis  joortuii,  bofKiJbrtatuigquepoterUf 
CF*rr.  Ui  44  S  "3)- 
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without  uttering  a  ciy.     But  a  child  hy  oue  who  is  not  a  lawful 
wife  (justti  na:or}  is  not  'own  heir'  (cf.  Gai.  ii  241). 

{b)  GraQdsona  and  gianddaughters  by  a  son  of  testator^ 
who  at  the  time  of  testator's  death  is  dead  or  emancipated 
(leaving  them  ia  their  grandfathers  power)  or  in  some  other 
way  no  longer  in  testator's  power'.  (In  the  case  of  captivity 
rights  are  in  siispease.)  Cretit-grandchildreu  are  in  the  like 
position,  if  their  father  and  grandfather  are  likewise  no  longer 
in  testator's  power.  But  a  grandchild,  etc.  conceived  after 
his  father  has  left  the  testator's  family  or  after  the  death 
of  his  gnindfather  is  not  an  'own'  heir  to  the  grandfather 
(Gai.  ii  241  ;  D.  xxviii  5  fr6pr;  iixviii  16  fr  i  §§4 — -8;  fr  8). 

(c)  Adopted  children  are  in  the  same  position  &s  if  they 
were  natural  children  {natHvatium  loeo  sunt),  but  if  they  are 
afterwards  emancipated  by  their  adoptive  &ther,  they  cease 
to  be  'own  lieira'  to  him,  neither  are  they  counted  among  his 
children*  either  by  civil  law  or  by  the  praetor.  Thua,  while  in 
the  adoptive  family,  they  are  strangers  to  their  natural  father, 
and,  when  emancipated,  they  are  aa  if  they  had  been  emancipated 
by  their  natural  father,  without  passing  through  adoption  (Gai. 
11136,  137). 

(d)  A  wife  in  hand  and  a  daughter  in  law  in  a  son's  hand 
are  respectively  counted  as  a  daughter  and  granddaughter  to 
the  testator  {Jiliae  or  neptis  loco  et  quasi  sua  heres);  but  the 
daughter  in  law  is  an  own  heir  only  if  her  husband  has  ceased 


1  Such  a  graodaou  is  not  au  *  dwd  '  heir  so  aa  to  require  to  lie  noticed 
i&  the  will,  tf  his  father  ia  alive  at  testator'e  death,  but  he  i&  an  own  heir  no 
afl  to  bo  entitled  to  succeed  to  hi±i  grandfatheHa  intestate  inberitaace, 
although  bis  father  is  alire  at  testator'a  death,  provided  he  waa  himaelf 
oouceived  Wure  that  date  and  hia  father  died  before  the  succession  was 
aaoertainad  to  be  ab  intetlato.  €f.  D.  uviii  3  fr6pr  AgnaseeTtdo  isrumpit 
giMm  Tiem-o  praeeedtbat  mortis  tempore ;  ah  iTiiesta!"  --'v-  ;>  n»rr''-(,'i  •-„ .' .,  s.ff, 
man  alii  Jioii  est  ddtUa her ediioi :  non  fui»ae  autem  fiii')  tf--{jii,:in  li'T-Jii'tinfi 
(^tparet^  cum  cU'liberante  Ciitiiiuto  deceMSrit.  Sad  futec  ita,  si  mortis  avi 
(empore  ia  UUtro  7i«pos  fiUt.  Cifteram  ti  pottea  co7ie«piu»  est^  Marctllut 
teribit  ne^iU  Ut  tuuin  neque  at  nepotem  aut  cofftiatum  ad  hereditatem  vol 
ad  bonorum  pQs^mviQnem.  poue  admiCii. 

^  inter  liberoff  for  wbloh  «u:  Uherit  iu  also  used  (D.  uuvii  4  &  i  §  6,  &  S 
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to  be  in  testator's  power  before  hia  death  (Gai  ii  139,  156,  1 59; 

(e)  Sons  in  process  of  emancipation^  after  the  first  or  second 
mancipation  revert  under  their  father's  power,  and  become  agaia 
own  heirs,     Not  so  after  a  third  mancipation  (Gai,  ii  141). 

(/)  Children,  whose  father  Has  proved  his  ckim  to  citizen- 
ship under  the  lex  Aelia  Sentia  or  subsequent  senate's  decree, 
or  baa  been  granted  citizenship  by  the  emperor,  are  own  heirs, 
if  they  have  thereby  become  in  their  father's  power.  In  some 
cases  under  the  tex  Aelia  Sentia  they  would  not  be  in  hia 
power ;  and  under  a  grant  from  the  Emperor  they  would  be  so 
only  if  their  father  had  applied  to  have  them  in  his  power  and 
obtained  it  (Gai  ii  135  a,  cf.  1  gi,  94). 

No  woman  has  own  heirs  (D.  xxxviii  16  fr  13), 

Own  heira  must  be  noticed  in  their  father's  will,  either  by 
being  appointed  heire  (alone  or  with  others)  or  by  being  formally 
disinherited ;  else  the  will  is,  in  the  case  of  a  8on,  wholly,  in 
the  case  of  other  own  heirs  partially,  invalid  (see  chap,  v  b). 
Disherison  may  be  either  express  {nominatim)  or  in  general 
terms.     For  sons  whether  ahve'  or  postumous^  disherison  must 


^  A  case  ie  giTeu  by  Cscero  {OraL  i  38  ^  175)  where  a  father,  crediting 
f&Jaa  uews  of  hia  son's  death  while  serving  in  the  anny,  cbaiiged  his  will 
&nd  appointed  sozucune  olse  heir.  The  son  returning  home  afbor  his 
father's  death  btuught  a  auit  for  hig  father's  inherJUnce  before  the 
ceotumvirj  {lege  eglt  in  fteredttatem)  as  S,  SOD  diainherited  hy  the  wilL 
Cicero  Btates  that  the  question  thereby  raiaed  was  whether  by  the  civil 
law  a  4on  could  be  dif^inbented  frum  his  fatbei-'R  estate  who  had  been 
neither  made  heir  by  hia  father's  will  nor  diainherited  In  eipreas  terms 
{pouetne  patemomm  bonorujn  exheret  eue  jS^iiti  qwtni  pater  tettamenio 
nuque  hstvdem  iieque  e^Asredem  *cripaiaiet  nomitiatim).  Tbia  aeema  to  me 
to  accord  b«»t  with  the  supposition  tbat  testator  after  appointing  an  heir 
added  ceten  ezkeredt's  Jtunto  ns  uauaL  Karlowa  {RG.  ii  p.  8S9)  BTippoaea 
hisQ  to  bare  added  nothing  to  the  appointment  of  heir,  Tbat  m  posaible, 
but  nominaiim  at  the  end  of  the  sentence  leads  me  to  dlfier.  Gicero  does 
not  mention  the  ccjurt'a  decij^ion,  but  Bi>eak»  of  the  caseaa  most  itnportant 

AuguatiL^  by  edict  prohibited  the  disheriaon  of  a  son  who  wait  a 
ooldier^  but  this  was  rejiealed  subsequenlly  (D.  nriii  2  fr  26). 

'  That  the  diaberison  of  a  postumoue  son  should  be  espress  ia  duo 
apparently  to  &  decree  of  M.  AureUua ;  idem  in  pottumo  quod  in  JUitt 
aervandum,  (D.  iiTiii  3  fr  3  §  2). 
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be  express,  in  such  worda  as  Filius  meus  exheres  esto,  the  name 
being  either  added  t>r  cot.     The  disherison  must  be  absolute. 
Thus    Titvis  heres  essto  :    cum  heres  ent   Titius,  Jilkij  exheres 
0sto  is  not  a  valid  disherison,  any  more  than  quisquis  kerea  mihi 
0rtf,  Jiiius  exherm  estOj  the  disherison  being  in   words  made 
dependent  &n  and  posterior  to  the  appointment  of  an  heir.    For 
the  case    of  a  postumous  son  the  right  words  are  qutcnuque 
mihijUius  f/enitus/uej'it,  exheres  esto.  or  simply  jjosiumnwa  ea:here8 
e8to\     Daughters   and   grandchildren,   if  own   heirs,   may   be 
disinherited  either  expressly  or  in  general  terms,  viz.  by  adding, 
after  the  appointment  of  hetrs,  Ceteri  ofnnes  exhej^edes  simto.    It 
was  necessary   however,  if  a  postumous  daughter  was  disin- 
herited in  9*ich  terms,  to  shew  that  she  was  not  overlooked  by 
bequeathing  something  to  her.     This  was  by  the  lex  Junia 
Veliaea  (Gai.  ii  127 — 132,  134  partly  mutilated;  Ulp,  xxii  16 — 
22  ;   D.  xiviii  2  fr  3  §2  ;  tit.  3  fr  3  ;  tit.  5  fr69).     The  disherison 
of  a  son  might  precede  the  appointment  of  any  heirs,  as  if  to 
clear  the  way.     If  there  are  two  or  more  grades  of  heirs  (the 
second  succeeding  in  default  of  the  tirstj  etc.),  every  gi-ade  in 
which  a  son  is  neither  appointed  heir  nor  validly  disinherited 
{uolesa  appointed  heir  in  a  previous  grade)  counts  for  nothing,  do 
other  heir  being  validly  appointed,  if  on  a  right  interpretation 
of  the  will  a  son   in  testator's   power  has  been  passed  over. 
And  the  death  of  the  &ou  before  the  testator  does  not  cure 
the  invalidity  according  to  the  Sabinian  school  (which    was 
herein  followed  by  the  Digest):  the  Proculians  thought,  if  the 
son  was  out  of  the  way,  the  written  heirs  could  enter  without 
hindrance  (Gai.  ii  123 ;  D.  xxviii  2  fr  3, 7,  14  §  1 ;  tit,  6  ft* 43,  §  2). 
Emancipated    children    could   be   passed    over   with  impunity 
according  to  the  civil  law,  but  the  praetor  required  them  to 
be  made  heirs  or  disinherited,  alt  males  expressly,  females  either 
expressly  or  inter  ceteros\  otherwise  he  granted  bonoruni  pos- 
Stonern  contra  tabulas   (Gai  ii  135  cf.  129;  Ulp.  xxii  23).     See 
cbap.  y  A. 

Postumous   children   primarily  are  those  born  after  their 
father  the  testator's  death',  but  children  born  in  his  lifetime 

^  Ulpiaa  (ixiizi)  puttf  postumous  grandaona  in  tbo  same  positioD  aa 
daughters,  tut  h&jh  ^sprtias  JJBlieriijOi]  was  safer  and  more  usuaL 
*  Called  by  modem  writi^ts  poetumi  leffitimi. 
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after  the  date  of  the  wilt  are  also  reckoned  such.  Grand- 
children, if  their  father  is  still  in  thu  testator's  family, 
are  not  own  heirs  to  testator,  but  if  their  father  die  before 
testator,  or  ia  captured  by  the  enemy  and  does  not  retunif 
or  is  emancif>ated,  or  otherwise  ceases  to  belong  to  testator's 
family  before  teatator's  death,  bis  children  (even  if  conceived 
in  captivity)  thereby  become  own  heirs  to  the  testator  and 
have  a  right  to  recognition.  Great-grandchildren  may  become 
in  the  same  position,  if  all  the  persons  intervening  between 
them  and  testator  drop  away  from  his  family.  All  such  grand- 
children and  great-grandchildren  will  possibly  be  posfumoru'tn- 
ioco,  and,  owing  to  technical  difticulties,  such  aa  the  rule  against 
appointing  as  heirs  uncertain  pereons»  might  at  one  time  have 
invalidated  their  ancestor's  will,  without  his  being  able  to 
prevent  it.  These  risks  of  invalidity  were  gradually  removed. 
Aquiliua  Gallus  introduced  a  form  of  clause*  for  appointing 
contingently  as  heirs  postumous  children  of  a  son  alive  at  the 
will,  if  he  should  die  before  testator  and  they  be  born  after 
testator's  defith^ ;  and  a  lex  Jitma  Vellaea  (passed  probably 
about  27  A,r>.)  provided,  if  due  recognition  were  made  by 
testator,  against  his  will  being  invalidated'  either  by  the  sub- 
sequent birth  of  own  heirs  in  his  lifetime*>or  by  descendants 

^  The  clause  ia  thlia  given  :  Si  JUing  mens  tnvo  me  m&rtftiir,  tunc  nquii 
mihi  ex  eo  jwpos  tii'e  qna«  iieptU  post  mortem  meam  in  decern  menxihtu 
pran'mis  qttib^u  jUiui  iaeits  moreretur  (morwfur^)  fujttu  nata  en't,  Aande* 
miito.  The  form  would  be  raodifiod  to  refer  to  great  grandsoos,  etc.  St  m« 
vivo  nepoe  deccdtit^  tune  qui  ex  eo  pronepos,  «ic.  (D.  iiviii  2  fr  29  pr — |  4). 

*  postumi  Aqititlani. 

'  The  in  valid  B-titin  by  swbsocment  birth  of  a  son  ia  treated  as  oertain  by 
Cicero  {Ontt,  \  57  §  240  -A^wm  J«i^  «o  testaments  quod  paterfautiliaA  ant« 
feeit,  qmim.  ei  JiliiLs  nadu  asset,  hereditaiem  petit f  Nemo;  quia  comtat 
agiuuctrndo  rumpi  tesiamentvm ;  CaecijK  25  §  73  JIoc  did  mm  potett:  ttatue, 
ctti  filin*  ctffjiiit?is  fiiif  ejjiA  teatamentum  non  esie  rupium.  For  agncucendo, 
agnatio  ('additions]  birth')  bob  below,  p.  207. 

Where  a  will  instituted  as  heire  any  son  or  dai^hter  bom  intra  deosm^ 
faetitee  proximnn  mortis  mea^f  or  inira  d»rem  TtiensuUTn  ijiatiiim  post  Tnort^m 
meam^,  iind  v.  child  wah  boni  after  his  will  hut  before  hia  death,  it  yras  an  old 
dispute  whether  the  will  -wan  broken  because  this  child  was  passed  over. 
JuBtiriian  decided  that  it  was  not  (Cod.  vi  29  §^4). 

*  poxiami  Veliaeant  prtmi  capitin.  These  ATC  eitbor  teatator'B  own 
children,  bom  after  his  will,  or  his  grandchildren,  etc.  bom  after  hia  will 
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already  born  at  the  date  of  the  will  becoming  own  heirs'  by  the 
death  in  testator's  lifetime  of  intervening  persons.  The  lawyers 
extended  the  application  of  this  clause  to  cases  of  departure 
from  the  family  otherwise  than  by  death.  And  Julian  applied 
it  to  descendants  born  after  the  date  of  the  will*  and  becoming 
dwii  heirs  by  the  dejith,  etc.  of  their  father  before  testator  (GaL 
ii  133,  134;  Ulp.  xxii  18 — 22  ;  D.  xxvii  2  fr  9  §  2,  29  ;  tit  3  fr  3 
§  1,6  §  2 ;  cf.  tit,  2  fr  28  §  1,     See  Vangerow  Fand.  §468). 

3.     Who  elae  can  be  heira. 

Besides  children  and  other  members  of  the  testator^s  family^ 
other  persons  whether  free  or  slave  were  capable  of  being  ap- 
pointed heirs.  Of  free  persona  only  those  could  be  appointed 
who,  as  the  Romans  expressed  it^  had  will-making  with  the 
testator  {teskivienti  factionmi  cuvi  testatore  habent),  i.e.  who 
were  fellow-citizens  at  least  in  this  respect'.  Such  testamenti 
/actio  must  exiat  at  the  time  of  making  the  will,  and  at  the 
time  of  testator's  death,  and  also  at  the  time  of  cretion  or  entry 
on  the  inheritadce  ;  but  intermediate  disqualifiQation  does  uot 
affect  the  validity  of  the  appointment,  the  maxim  being  media 
tempora  imn  n^ocent  (D.  xxviii  5  fr  6  §  2. 50,  5 1  pr).  Thus  a  de- 
diticius,  and,  by  rescript  of  Ant.  Piue,  a  deported  person  were 
disqualified  as  being  foreigners.  A  Latin  was  disqualilied  by 
the  Junian  statute,  but  if  at  the  testator'^  death  or  within  the 
period  of  cretion  he  is  a  Roman  citizen,  the  appointment  was 
valid.  And  the  like  held  under  the  Julian  statute  for  un- 
married persons  {caelthes).  Under  the  Voconian  statuto*'  no 
woman  could  be  appointed  heir  to  a  testator  who  was  enrolled 

and  after  the  removal  of  their  father,  «fc.  from  being  an  own  heir,  so  that 
tfae^  are  oWn  heirs  at  their  birth, 

1  pO^titmi  VcWuyini  Secawii  Capitit, 

'  postumi  Juiiani. 

'  Ant.  PhiB  i(4  said  by  PausaniAS  (viii  43}  to  have  enabled  Greeks  who 
had  become  Roman  citizens  to  leave  their  property  to  their  children,  even 
if  not  Romans) :  i.wrhapa  hyjidei  commiMvm,  cf.  Gai.  ii  2S5  ;  Arudt  Oliick'a 
Fand.  slvi  p.  381. 

'  The    tex   VoconiOf   recomiiiLeQded    hj    M.    Porciua    Cato   and    padded 

probably  ac.  1H9  (Cic.  Sen,  5  §14),  bealdes   its   reHtrictionB  on  legociea 

{ob&p.  viii  uV  eniLcted :  Qui  post  eos  centoreA  ctnttiM  euet,  nequis  heredem 

virginem  neve  mulienmi  fttceret  (Cic  Fwr,  ii  i  43  §  107).     So  (i6.  §  1 1  r) : 

&  13 
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in  the  burgess-lists  as  having  100,000  aases  (Gai.  ii  274,  275,  286 ; 
Ulp.  xxii  I — 3  ;  Cod.  vi  24  fr  I ). 

Deaf  and  dumb  persona  were  not  disqualified  for  being  heira 
by  will.  Madmen  can  be  hGirs^  as  necessan  heirs  to  their  father 
or  iiiaster,  or  through  a  alave.  As  regards  other  cases  there  was 
much  dispute  (D.  xxviii  1  fr  16  ;  tit.  4  fr  I  §2  ;  Kxix2fr63;  Cod. 
v7ofr;§3). 

Qods  can  be  appointed  heirs,  but  onlj  those  expressly 
allowed  by  senate's  decree  or  imperial  ci>nstitutiona ;  viz.  Tar- 
peian  Jove,  Apollo  of  Didyme  at  Miletus.  Mara  in  Gaul,  Minerva 
of  Ilium,  Hercules  of  Gades»  Diana  of  Ephesua,  the  mother  of 
the  Goda  at  Sipyle,  (Nemesis)  who  is  worahipped  at  Smyrna, 
and  the  heavenly  nioon^  at  Carthage  (Ulp.  xxii  6). 

An  uncertain  perjion  could  not  be  appointed  heir,  aa  for 
instance  'whoever  shall  first  come  to  my  funeral.'  On  account 
of  this  uncertainty,  says  Ulpian^  neither  a  towu^  nor  townsmen 
(muni-cipeff)  can  be  made  heirs,  lor  they  cannot  all  decide  on 
acceptance  or  act  as  heirs.  But  a  senate's  decree  permitted 
them  to  be  made  heirs  by  their  freedmen.  A  postnmoua  child 
not  in  the  class  of  own  heirs  (alienus  poslumus),  i.e.  one  who  is 
conceived  but  not  bom  at  the  time  of  the  will,  and  when  bom 
would  not  be  in  testators  power,  ia  counted  as  an  uncertain 

Aniiasa  pecVHiom  mulier  quixi  cenaa  mm  erai  testara^riio  fecit  heredeJii 
JUiam;  (§  104)  P.  Anjiius  Aaallua  mortuus  est  C.  Saatrdote  prtutore.  la^ 
cum  hakeret  ujdeam  Jilmm  rifqite  cetistts  essfi,  Jtliftm  bonii  nuii  fi^redem 
instituif.  In  this  last  ca»Q  Verres  when  city  praolor  extended  by  his  edict 
the  prohihition  of  the  A''DeoDian  etatuta  to  ]iBrsoDa  whck  were  not  c*n*i,  and 
took  away  the  icheritante  from  fctie  diiughter,  npjMirently  by  refusing  her 
both  Buit  for  the  itiberitance  and  po»&etisitiD  of  the  estate  (§  113).  Gaius 
(11274)  restricts  the  Vocouian  prohibition  to  cases  where  tho  testator  waa 
enrolled  as  haviug  cuntum  milia  iMria  for  wbioh  Dii>  Casaiiig  (Ivi  10)  gives 
25O0,  meaning  [jrolmbly  JcfMAn»a«=l(IO,0OO(silverJ  tsMtuflii.  Vangeri>w(idX 
Voam.  p.  13)  iminta  out  that  100,000  iUsvx  waa  the  uiiniinuiii  qualification 
for  the  first  claj^s  of  tbe  Servian  organization.  Fidei  commma  enablod  the 
law  to  be  evaded  (chap.  ix).  Vestal  virgina  were  eicepted  from  the  law  and 
ftUowed  to  receive  inheritances  (Cic,  RP.  iii  10). 

'  Selenvii  h  Biickiug'a  emendation  for  the  MS.  SelinejiMm.  But  Oiefmtu 
tnay  bo  a  proper  name,  cf.  Hist.  Au^.  Ptirlin.  4  Vaticiuatwnes  c<xrmitth.m  da 
templo  Caelfstis  em^gunt  ftiid  others  quoted  by  Muirhead  ad  lac. 

*  Cf.  Phn.  Ep.  y  7  N&i  hered^ni  imtitui  tux  praecipere  poue  rempublicam 
comtat.    See  aUo  under  praeceptio  (chap,  riii  a  4). 


Ch  n  b]     Appointment  of  Slaves  as  Heirs  195 


person.  Such  a  ooe  e,g.  ia  a  grandson  begotten  by  teatator^B  BOa 
after  emancipation  ;  a  son  (of  te&tator'e)  by  a  woman  who  is  not 
deemed  a  wife  by  the  civil  law,  etc.  Nor  was  it  a  good  appoint- 
ijient  to  say '  My  heir  shall  be  whomever  Titius  shall  have  willed ' 
{heres  &tto  qtteui  Titius  vo(uerit),  the  rule  being  well  estabhshed 
by  the  earJy  lawyers  that  rights  under  a  testament  should  be 
given  by  the  testator  to  persons  of  his  own  and  not  of  others' 
selection  {GaL  ii  241,  242;  TJlp.  xxii  4,  5,  ixiv  18  j  D.  ixviii  5 
fr  33  pr).  But  it  is  not  a  bad  appointment  to  leave  to  some 
event,  e.g.  marriage  with  a  certain  woman,  to  decide  which 
of  certain  persons,  all  known  to  testator,  shall  be  heir  {D.  ib. 
trg^  10.  ir). 

Where  by  a  mistake  one  person  has  been  named  heir  instead 
of  another,  neither  is  duly  appointed,  the  former  not  being 
willed,  and  the  latter  not  being  named.  The  name  is  not 
necessary,  if  there  be  an  unmistakable  and  not  contumelious 
designation  of  the  person  intended,  A  wrong  description,  e.g. 
a  wrong  notnen,  praenomen,  or  coffnortben,  or  wrong  father  or 
country  etc,  if  added,  does  not  vitiate  the  appointment  if  the 
penson  is  ascertained'.  If  there  are  several  persona  of  the  same 
name,  and  it  ia  not  clear  which  was  intended,  the  appointment 
is  void  (D.  xxviii  5  frg  pr,  §  8,  49 1  3  ;  Cod.  vi  33  fr  4). 

It  was  a  rule  of  the  civil  law  that  inheritance  could  not  be 
taken  away.  Hence  no  effect  was  given  to  words  in  the  same 
will  cancelling  an  appointment  of  heir  (D.  xxviii  2  fr  13  §  i),  or 
to  codicils  imposing  a  condition  which  by  its  failure  might 
nullify  the  appointment  {ib.  7  fr  27  §  I ).  Where  an  heir's  name 
was  intentionally  crossed  out,  it  was  deemed  never  to  have  been 
inserted  (D.  xxviii  4  fr  I  §  4).  If  a  person  ia  appointed  as  a  son, 
and  he  really  ia  not,  and  the  testator  would  not  have  appointed 
hira  had  he  known  the  truth,  Severua  und  Antoninus  decided 
the  succession  should  be  taken  away  from  him  (Cod.  vi  24fr4; 
ef.  23  fr  s). 

4.     Appointment  of  slaves  as  heirs, 

A  slave  can  be  appointed  heir,  but  cannot  actually  become 
heir  in  his  owu  person  unless  he  be  free.    If  he  be  the  te^tator'a 


^  See  a  curious  discussion  in  Cod.  vi  24  fr  14. 
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own  slave,  the  appointtneDt  must  be  coupled  with  a  grant  of 
freedom  :  otherwise  it  is  bad.  If  he  be  set  free  before  testator's 
death,  be  is  like  any  other  outsider,  free  lo  accept  the  inherit- 
ance or  not.  If  he  be  the  slave  of  another  at  the  time  of  the 
will  or  become  so  by  testator's  alienation,  he  can  accept  only  by 
order  of  his  master  for  the  time  being  (whether  the  same  or  not 
as  at  the  making  of  the  will),  who  by  the  slave's  entry  becomes 
heir  at  once,  just  as  if  he  had  been  himself  appointed  by  the 
teatator.  Testator's  slave,  appointed  heir  without  a  grant  of 
freedom  and  alienated  by  the  testator  in  his  lifetime^  cannot  be 
heir^  even  if  hie  new  master  bid  him  accept,  the  appointment 
being  bad  ab  initio.  But  if  appointed  free  conditionally  aud 
alienated,  he  can  on  the  condition  being  fulfilled  enter  at  the 
bidding  of  his  master.  A  grant  of  freedom  to  another'K  slave 
counts  Ibr  nothing,  even  if  he  be  acquired  by  testator  after 
making  his  will.  Only  those  slaves  belonging  to  others  could 
be  appointed  heirs,  whose  masters  had,  as  above  defined,  will' 
making  with  the  testator  (Gai.  ii  187 — 189;  Ulp.  xxii  g,  12,  13  ; 
Paul  iii  4§  7 ;  D.  xxviii  5  fr  50,  5 1  pr,  38  §  2). 

A  testator's  own  slave  is  properly  appointed  heir  in  such 
words  as  '  my  slave  Stiehus  shall  be  free  and  heir,'  or '  shall  be  heir 
and  free.'  If  tcf^tator  in  a  later  part  of  hiti  will  take  away  the 
freedom,  the  slave  becomes  heir  and  free  all  the  same,  because 
of  the  rule  that  inheritance  once  given  cannot  be  taken  away. 
If  the  freedom  is  deferred  to  a  future  time  or  made  dependent 
on  a  condition,  the  heirship,  although  absolute  in  the  will,  is 
consequently  deferred  or  dependent  in  the  aime  way,  and  be- 
comes effective  only  on  the  freedom's  becoming  effective  by 
occurrence  of  the  condition  or  by  manumission  in  testator's 
lifettme.  But  an  appointment  of  a  jilave  to  be  heir  cu.nt  liber 
erit^  though  good  for  another's  slave,  is  bad  for  testator's  own 
slave,  because  one  who  has  the  power  of  giving  freedom  ought 
not  to  make  it  a  matter  of  chance  (Gai  ii  186,  i83;  Ulp.  xiii 
n,i2;  D.  ixviii  2  fr  13  §  I  ;  tit  5  fr  3  g  i  ;  tit.  7  fr  21,  22).  If 
the  usufruct  in  the  slave  is  alienated  by  testator  in  his  lifetime, 
the  slave  becomes  free  and  heir  on  the  expiry  of  the  usufruct. 
If  the  slave  is  in  pledge,  by  a  rescript  of  Severua  he  becomes 
free  and  heir  on  satisfying  the  creditor.     A  slave  who  is  not 
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testator's  iti  full  Quiritary  right  bat  only  in  bonis,  becomes  only 
a  Latin,  and  els  such  cannot  t«ke  m  heir.  One  who  m  the 
common  property  of  testator  and  another  becomes  free  only  go 
far  a»  testator  s  share  is  concerned,  and  theory  would  make  such 
partiaf  grant  of  freedom  enure  only  to  extinguish  testator's 
ownership  of  the  slave,  leaving  him  by  accretion  the  sole  pro- 
perty of  the  other  partner  (cf.  Paul  iv  12  §  i).  Much  discuaeion 
took  place  on  this  point,  and  iirst  a  constitution  of  Severua  aa 
regards  soldiers'  wills,  and  then  a  constitution  of  Severug  and 
Antoninus  as  regards  all  wills,  directed  (in  accordance  with  the 
opinion  of  Sex.  Coecilius)  that,  where  a  partner  gave  liberty  to 
a  common  slave,  the  other  owner  should  be  compelled  by  the 
praetor  to  sell  his  share  (D.  xxviii  5  fr  9§20,  fr  30;  Ulp.  xxii 
8,  10;  Cod.  vii  7  pr  §  I  ;  tit.  S). 

A  slave  of  testator's,  appointed  free  and  heir,  becomes  heir 
of  necessity,  nolens  volens^  and  hence  is  called  a  *  necessary  heir ': 
and  this  holds  good  even  if  he  has  been  alienated  by  testator 
and  repurchased.  A  senate's  decree'  required  that  he  should 
not  be  less  than  30  years  old,  except  when  the  estate  was 
insolvent  and  there  was  no  other  possible  heir  by  the  wilL  For 
the  appointment  of  a  slave  to  be  heir  was  often  made  when 
testator  waa  doubtful  of  his  solvency,  in  order  that,  if  hia  estate 
had  to  be  sold  in  order  to  satisfy  his  creditore,  the  disgrace 
{ignomima)  of  snch  a  sale  in  bankruptcy  might  fall  on  him 
rather  than  on  teatator.  In  compensation  for  this  unfortunate 
position  he  was  allowed  to  retain  for  himself  all  property 
acquired  since  testator's  death,  and  cot  to  be  subjected  to 
further  sates  by  the  creditors  except  for  such  acquisitions  as 
might  accrue  to  testator's  estate,  aa  for  instance  the  property 
of  a  Latin  freedman  of  the  testator'.  A  slave  manumitted  in 
compliance  with  a  trust,  or  with  a  condition  of  purchase,  or  who 
bad  bought  his  own  manumission,  is  not  a  necessary  heir :  he 
can  decline  the  inheritance  if  he  choose  (Oai.  iii53 — 155, 
276;  cf.iii56;   Ulp.  i  14,  xxii  11 ;   D,  sxviii  5  frgj  16;  tt^$). 

'  The  relation  of  thiH  decree  {Qai.  ii  276)  to  the  l«sAeiia  S«ntia  (Book  i 
chap.  11  &)  is  uot  dfiar^  Perhikpa  it  was  ublij  to  confirm  the  general  rule 
against  doubts  ariaiag  from  the  eiceptioo.     See  Muirhead  on  GaL  l.c 

*  This  appears  to  be  the  meaaiug  of  GaL  ii  1551^ 
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A  persoQ  does  not  cease  to  be  '  necessary '  heir  because  in  the 
interval  before  the  will  is  opened  his  statmt  has  been  changed 
(D.»6.fr3§4). 

Persons  in  handtake  are  strictly  speaking  '  necessary '  heirs, 
freedom  being  left  them  with  heirship  just  as  to  slaves,  but  the 
praetor  allowed  them  to  decliae.  '  Own  '  heirs  were  also  by  the 
civil  law  'necessary'  heirs  (sui  et  necessarii),  but  the  praetor 
allowed  them  to  keep  aloof  {abstinere  se)  from  {i.e,  to  decline) 
the  inheritance.  All  outsiders  were  free  to  accept  or  not  as 
they  chose.  Children  not  in  testator's  power  (which  is  the  case 
■with  all  children  of  a  testatrix)  rank  as  oatsiders  in  this  respect 
{Gai  ii  156 — 162  ;  Ulp.  xxii  24), 

5.     Conditional  appointment  of  heirs. 

Heirs  cannot  be  properly  appointed,  as  from  a  certain  time 
(ex  die,  or  in  dietiL),  or  up  to  a  certain  time  {ad  diem).  Such 
additions  go  for  nothing  (D,  xxviii  5  fr  34),  But  they  may  be 
appointed  on  a  condition.  If  the  condition  i&  a  possible  one, 
the  appointment  is  in  suspense  until  the  condition  in  fulfilled ; 
if  it  be  impossible  at  the  date  of  the  wilt,  the  condition  goes  for 
nothing  aud  the  appointment  is  absolute.  The  possibility  of  a 
condition  is  a  question  of  fact  in  the  particular  case ;  e.(j.  the 
condition  of  getting  to  Alexandria  i.s  possible  for  one  within 
a  mile  of  it,  and  may  be  impossible  for  one  in  a  distant  coimtry 
in  the  winter.  A  condition  requiring  action  contrary  to  the 
laws  or  to  the  emperor's  decrees  or  to  good  conduct  is  bad  and 
goes  for  nothing.  Paul  gives  as  instatiees  of  such  :  '  if  you  do 
'not  redeem  your  father  from  the  enemy,  if  you  refuse  support 
'  (aiimenta)  to  your  father  or  patron,  if  you  refrain  from  taking 
'  a  wifoj  if  you  shall  get  (susceperis)  no  children,  if  you  comm,it 
'homicide,  if  you  walk  in  a  pi-ocession  got  up  as  a  ghostV  So 
a  condition  that  the  heir  should  throw  testator's  remains  into 
the  sea  was  not  enforceable.  Papiuian  finely  said  that  all  acts 
which  do  violence  to  dutiful  aflection,  to  fair  repute,  to  respect- 
ful modesty,  and  generally  which  are  opposed  to  good  conduct, 

■■  Si  larvali  hahitu  proceiseris.  Cf.  Sen.  Ep.  24  §;  18  M^mo  tam  puer 
eM(  ut  CerberttM  tttneat  et  tenebraa  et  lanxilem  Aabit'um  nndi*  ottibtu 
Gohasrent^u. 
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should  be  held  to  be  impassible  (Paul  lii4  6^  i,  2  ;  D.  xxvui  5 
fr4§  i;  tit.  7  fr 9, 14.  15.  27). 

If  a  son  is  appuintod  hoir  under  a  conditiun  which  it  ie  Dot 
in  his  power  to  ful61,  or  which  ought  so  to  be  regaided,  the 
condition  is  not  struck  out  and  the  appoiotment  of  heir  left 
good,  but  the  appointment  is  treated  as  bad,  becaufie  the  son 
is  in  eiFect  passed  over,  and  the  will  id  therefore  null.  If 
however  the  condition  ia  within  his  power,  and  there  is  no 
explicit  dibherieou  if  he  docs  not  fulfil  the  condition,  the 
validity  of  the  will  ia  in  Buapense,  and  coheirs  cannot 
enter.  If  the  condition  is  one  which  he  or  someone  on  hia 
account  could  fulfil  even  when  the  son  ia  dying  {e.ff.  paying 
money  to  Titius),  his  death  must  be  awaited  before  it  can 
be  known  whether  the  will  is  good  or  the  father  was  intestate. 
But  if  the  condition  is  such,  that  it  clearly  cannot  now  bd 
performed  by  him  (e.g.  going  to  Alexandna,  when  the  eon  ia 
dying  at  ELome)  there  is  uo  need  to  wait:  the  will  is  seen  to 
be  invalid,  and  the  son  himself  is  heir  ab  intestato,  and  trans- 
mits the  inheritance:  or  if  a  substitute  was  appointed  in  case 
he  should  not  fuliil  the  condition,  the  substitute  can  enter 
at  once  as  heir  to  the  testator  (D.  xxviii  z  fr  16 ;  tit.  S  fr  4,  5,  1 5; 
tit.  7  fr2S;  xxxviii  2  fr  20§4;  Cod.  vi  25  fr4).  Grandsons,  etc 
could  be  appointed  heirs  on  any  and  all  conditions,  the  con- 
dition if  impossible  beiug  disregarded  (D.  xxviii  5  fr6  |  i;  cf. 
iiyviii  16  fr  I  §8). 

An  appointmeut  on  condition  of  the  appointee's  doing  or 
giving  something  usually  takes  effect  if  he  is  willing  and  is 
prevented  by  what  is  beyond  his  control.  Thus  if  ^  ia 
appointed  heir  to  two-thirds  if  he  marry  a  certain  woman,  and 
B  to  one- third  and  vice  versa,  then,  if  she  refuse  to  marry  either, 
they  divide  the  inheritance  equally  (D.  xxviii  7  fr23,  24;  cf.  fr  3^ 
1 1,  S,  §  7 ;  see  chap,  viii  H ;  and  Windscheid  Pand.  §  92). 

The  appointment  of  a  coheir,  when  made  by  way  of  penalty 
on  the  heir's  doing  or  not  doing  something,  was  by  some 
lawyers  {'  not  without  reason '  says  Gains  ii  243)  held  to  be 
invalid. 

The  requirement  of  an  oath  as  a  condition  of  being  heir  was 
disapproved  by  the  praetor  as  likely  to  deter  scrupulous  persons 
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&om  taking  up  the  appointnient,  and  allowing  unscrupulous 
to  take  the  oath  and  then  neglect  the  performance  of  what 
waa  thus  intended  to  be  secured.  He  therefore  by  a  standing 
rule  remitted  the  oath^  in  all  caacs^  but  refused  the  heir  his 
lights  of  action  unle&s  he  performed  what  the  testator  thereby 
enjoined.  In  fcict  he  converted  the  substance  of  the  oath  into 
a  condition.  (The  same  rule  was  applied  to  legacies,  trusts  and 
gifts  in  view  of  death ;  and  if  a  legatee  died  after  the  legacy 
v/as  vested,  his  heir  could  sue  as  if  no  oath  had  been  iiiipoaed  : 
D,  xxviii  7  fr  8.) 

Captatory  appointments,  i.e.  where  the  condition  of  appoint- 
ment q(  A  as  heir  to  my  estate  ia  ^'a  appointment  of  some- 
one elae  as  heir  to  hiy  estate,  were  disapproved  if  intended 
to  secure  a  future  appointment,  aud  they  were  invalidated  by 
a  senate's  decree.  But  tlie  appointment  of  A  as  heir  to  the 
same  share  of  my  estate  to  which  in  has  will  he  haa  already 
appointed  me  is  not  within  the  decree.  Nor  is  the  opeo 
reciprocal  appointment  by  two  friends  of  each  other  as  heir 
{D.xxviii  5  fr7i,72). 

If  a  testator  has  added  a  condition  without  intending  to  do 
BO,  the  will  LB  read  as  if  it  had  not  been  inserted.  But  if  he  haa 
unintentionally  omitted  a  condition,  or  a  clerk  has?  omitted  or 
changed  a  condition  without  testator's  intention,  the  appoint- 
ment is  bad  altogether  (fr9§§  5,6). 

6.     Distribution  among  heirs. 

A  testator  can  appoint  as  many  heirs  aa  he  pleases  and  give 
them  what  shares  he  pleases.  If  no  sharea  are  mentioned,  all 
take  equally.  The  Romsins  denoted  the  shares  usually  hy 
fractions  of  the  as,  which  was  divided  into  twelve  unciae'^.     A 

^  Cicero  mentions  the  remission  by  VeTrea  as  proctiir  of  sin  oath  which 
a  testator  raquirod  bis  heirs  to  take  to  giva  half  their  uharcs  to  teHtator's 
brother  who  hatl  been  pr<>aicriiied  by  Sulla..  Verrea  treated  teatator's 
illteiltii:>il  tMJ  illegal  and  allpwed  the  heira  to  have  posseasion  witihout 
taking  the  oath  ;  and  refused  poBsession  to  a  frecdman  who  took  the  oath 
(  V<nr.  IL I  47  §  123). 

'  ^  deiifijr,  \^  dej-taiis,  |  dodraHt^  %  6«*,  ^  sepiaiLr^  ^  $emis, 
^.j  ^incatuc,  ^  trien*,  i  qttadrans,  ^  tejetant,  ^  viicia  (D.  uviii  S  fi'SI 
§2X     k  ''<  seii^n^,  :^  is  Mmuncia, 
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sole  heir  was  heres  ex  asse ;  heir  to  three-fourths  was  heres  ex 
dodrarite,  to  two-thirds  ea;  besae,  to  a  half  ej^  aemisse,  to  a  third 
ex  triente^  and  so  on.  If  thfl  shares  named  add  np  to  more 
than  twelve,  the  uncia  wiU  not  be  in  this  case  a  twelfth,  but 
a  sixteenth  or  twentieth  or  some  other  proportion,  as  the  case 
may  be.  If  thej  add  up  to  leas  than  twelve,  the  remainder 
of  the  (1^  18  divided  between  the  heira  in  the  ratio  of  their 
shares.  If  the  shores  named  make  up  a  complete  d^,  and  still 
othei"^  are  appointed  heirs  either  before  or  after,  without  their 
share  being  named,  they  will  be  held  to  have  half  the  estate, 
the  i'ormer  shares  being  reduced  from  twelfths  to  twenty- 
fourtha.  If  the  as,  or  it  may  be  two  asses,  are  not  complete, 
the  heirs  with  unnamed  shares  will  divide  the  remainder 
equally.  But  any  expressions  by  the  testator  implying  a 
diSerent  distribution  must  be  regarded ;  and  therefore  if  the 
as  is  complete  and  further  heirs  are  added  with  the  words, 
'shall  be  heira  to  the  remainder,*  testator  has  miscalculated, 
and.  there  being  no  remainder,  their  appointment  is  in  fact 
nugatory.  If  an  heir  is  appointed  and  the  shai-e  left  to 
be  named  in  codicils  but  not  there  named,  he  is  still  treated 
as  heir  (D.  xxviii  5  fr  13 — 20,36,80;  Paul  iii  4  6§6).  Heir  to 
a  part  is  heir  to  the  whole,  if  the  other  appointments  fail 
through  non-acceptance,  or  non-fulfilraent  of  a  condition.  If 
some  of  the  heirs  are  joined  in  u  common  share,  even  though 
the  share  is  not  named,  any  failure  on  the  part  of  one  or  mure 
increases  the  portion,  not  of  all  the  heirs  in  the  will,  but  of 
those  so  joined  (0.  xxviii  5  fr  17^  t,  64  ;  xxix  2  fr  53^  2). 

If  a  clerk  wrote  in  the  will  a  smaller  share  for  someone 
than  the  testator  dictatetl,  the  larger  share  might  be  upheld, 
and  this  view  was  supported  by  some  rescripts.  But  if  he 
wrote  a  larger  share,  or  even  if  it  could  be  proved  that  testator 
had  made  this  mistake  himself,  the  smaller  share  was  thought 
to  be  maintainable  (D.  xxviii  5  fr  9§§  3,  4). 

An  heir  being  the  successor,  in  whole  or  in  part,  to  the 
whole  financial  position  of  testator,  it  is  a  mistake,  instead  of 
giving  a  legacy,  to  appoint  an  heir  to,  or  exclude  him  from, 
a  particular  piece  of  property,  e.g.  Attiiis  fundi  Conwliam  heres 
esto:   duo  Titn  tllias  insulae  fieredes  aunto;  or  Exc^to  /tttido 
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(or  excepto  vsufructu)  Titius  heres  esto.  The  wil!  is  read  as  if 
the  particular  property  were  cot  attached  to,  or  excluded  from^ 
the  appuiDtment.  Thus,  in  the  above  case  AUiiuf  will  be  heir 
to  one  half,  and  the  two  Titii  to  the  other  half  of  testator's 
whole  estate,  whatever  be  the  relative  value  of  the  farm  and 
the  block  ;  and  they  will  be  m  the  sarae  way  liable  for  deceased's 
debts,  i.e.  Attius  to  one  half,  and  each  Titiua  to  a  quarter. 
The  judge  in  a  suit  for  dividing  the  inheribaDce  wilt  however 
a^ign  to  the  heirs  the  properties  so  given,  just  as  if  they  were 
legacies  ( praelegata),  and  arrange  fur  reciprocal  bonds.  And 
the  same  plan  is  followed  if  testator  make  one  heir  to  all  has 
Italian  estate  and  another  heir  to  his  provincial  estate,  what 
particular  slaves  or  other  chattels  go  with  the  one  or  the  other 
respectively  being  decided  by  the  permanent  uses  of  the 
several  estates,  just  aa  in  the  ease  of  the  legacy  of  a  fundus 
insirucius.  Thus  any  money  sent  from  Italy  into  the  provinces 
for  the  purchase  of  goods,  and  the  goods  ^o  purchased,  belong 
to  the  heir  of  the  Italian  estate  (fr  10,  11,35,  7S^  79  PO-  -^n 
heir  appointed  to  one  thing  but  without  any  other  heir  being 
named  becomes  heir  to  testator's  whole  estate  (D.  X£viii6fr  41 
§8). 

7.     BubBbibution. 

1.  A  testator  may  direct  a  person  to  be  heir,  and  if  he  do  not 
formaUy  decide  to  accept,  substitute  another,  and,  on  his  failing, 
another  and  so  on.  Or  he  may  subatitutK  one  for  several 
persons  so  failing  or  several  persons  for  one.  When  he  appoints 
two  or  more  heirs,  it  was  not  unusual  to  make  them  reciprocally 
heirs  to  any  portion  which  was  not  accepted  ^  by  such  words  as 
qm)s  invicem  sithstitito.  If  two  or  more  persons  are  substituted 
for  a  failing  portion,  they  share  it  equally  in  the  absence  of  any 
specific  direction :  but  by  a  rescript  of  Ant.  Pius,  if  they  are 
heirs  already  with  unequal  shares^  they  divide  according  to 
those  shares;  e.g.  if  A,  B  and  C  are  all  appointed  heirs  and 
reciprocally  substituted,  and  C  dies  or  does  not  accept,  then  if 
A  was  heir  to  half  and  £  to  a  quarter,  A  will  now  be  heir  to 
eight  shares  and  B  to  four.     Substitutes  to  the  instituted  heirs 

>  This  interpretation  la  crelited  to  AquiliuB  Gallua  (D.  xxviii  5  fr  73). 
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Hre  spoken  of  as  heirs  in  the  second  degree*;  substitutes  to 
substitutes^  in  the  third.  The  terms  in  which  auhstitution  woa 
made  were  of  some  impt^rtance.  Au  ofdinary  form  would  be 
L.  Titiiss  fieres  esif)  cetiiitofjue  in  diebus  centum  pratnmis  quihiiS 
scies  pQterisqtie.  Qiiodni  ita  creverif,  exheres  esto.  Twm  Maeviua 
heres  esto  cemitoque  in  diebii^  centum,  etc.  (see  chap,  iv  c).  Under 
this  form  it  is  of  no  avail  to  act  as  heir  (  pro  fierede  gereiv)  :  if 
Sk  formal  decision  is  not  pronounced  in  due  time,  the  first-named 
heii'  is  fthsthlutely  excluded  and  the  substitute  comes  in.  But  if 
the  V'orda  of  disherison  {eneheres  esto)  are  omitted  {imperfecta 
a'etio)  and  the  firet-named  heir  does  not  formally  decide^  but 
acts  in  the  capacity  of  heir^  he  lets  in  the  substitute  to  share 
with  him  equally.  According  to  Sabinus  thia  is  bo  only  if  the 
time  for  formal  decision  is  past*  according'  to  others,  even  before 
this  period  tGai.iii74 — 178;  D.xxviii.  6  f'r  23,  24,  36;  Cod.Ti 
26  fr  I ),  Marcus  Aurelius  however  ordaiaed  that  acting  as  heir 
should  be  els  effectual  aa  a  formal  decision  to  accept,  and  should 
not  let  in  the  substitute  (Ulp,  ssii  34),  A  substitute's  heirs 
in  the  absence  of  express  words  are  not  entitled  to  succeed  to 
testator's  estate  (D.  sxxviii  16  fr9  siib_fin.). 

2.  Substitution  is  allowed  by  custom  {moHbus)  not  only  in 
case  of  non-acceptance  of  the  inheritance  ^including  death  before 
the  testator),  but  also  in  the  case  where  children,  grandchildren, 
etc.,  in  testator's  power,  or  postumous  children,  become  heirs 
but  die   before   they   attain   the  age   of    puberty'.     This  ia 

1  The  term  tecundtttt  hem*  is  apiilied  to  tho  aubfltitute  in  Cic.  Clii.  1 1 
§  33  Oppianico  tvstamento  It-gat  grandefn  pecuniam  a  filio,  si  qui  natii*  euet; 
ah  ifcundo  heredt  nihil  Ugat;  Verr,  ii  i  43  §110,115;  ■''*''■  "^^  §6a; 
Top.  4  §2r  ;  Hor.  Sat.  iig  49. 

*  C'lL-em  givea  insUuictis  nf  pwpillur  wills.  A  pater/ttmiliat  married  but 
without  children  niakea  his  will  and  says  Si  mihi  filins  geiniitr  ujium 
plwretve,  i*  mihi  Atfres  e4io.  Then^  after  other  cuatomary  nnYingenienta, 
proceeds  Si  JUitts  ante  moritur  quufn  in  tutelum  tiKifn  Venerit,  tujn  miAi  illi 
('80  and  40^)  heraatato.  No  soti  ih  bom.  The  agOfibSH  clailoed  the  itihuHt- 
ancQ  becauae  the  condition  nf  the  apfwintnient  of  the  8«h»tttute  had  failed 
{Inv-  1142  §  122).  A  HiQiiLar  tsae  Cariiis  v.  Coponium  which  came  liefore 
the  Cetitumviri  m  ffeijnently  ineiiliftiied  by  Cicero  {(MU.  i  39 ;  ii  6 ;  Brut.  39 
§144;  Ca^n.  iS  §53;  Top.  10  §44).  M',  Cnriim  wos  ftpi>ointed  >ty  will 
heir  mort^w  potiunio  jUxo,  or  as  it  la  put  in  BnU.  52  §  195  Si  pnpUlus 
ant0  muriuui  es»et  qimm  ad  avam.  tatelam  eeniMtet,     No  postumous  aon  was 
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pupillaT^^  substittttw  aa  distinguished  from  ordinary  subatitution 
(vulgaris  attbstiiutio).  The  words  used  would  be  these:  "fittus 
'my  sou  shall  be  my  heir.  If  my  son  shall  nt>t  be  heir,  or  if  he 
'shall  be  heir  and  die  before  he  becomes  hia  own  guardian  (in 
*auam  tutelam  venerit),  then  Seiua  shall  be  heir,'  In  such  a  will 
the  substitute  Seiua  becomes  heir  to  the  father,  if  the  son  does 
not  become  heir;  and  he  becomes  heir  to  the  son,  if  the  eon 
have  become  heir  and  die  before  puberty.  One  will  therefore 
deals  with  two  inheritances,  or,  it  may  be  said,  contains  two  wills, 
that  of  the  father  and  that  made  for  the  son  by  his  father  (Gai. 
u  179^180,  1S3;  D.  xiviii6  fr2  pr)*.  If  the  will  made  men- 
tion of  only  one  case  {e.g.  not  becoming  heir),  the  substitute  was 
held  in  accorrlance  with  a  constitution  of  M.  Aurelius  and  Verua 
to  be  entitled  to  succeed  in  the  other  also  (fr  4  pr).  Such 
pupillar  auhstitutton  could  not  be  made  for  any  outsiders, 
but  could  be  made  for  any  or  all  of  testator's  children  iu  hia 
power^  and  for  such  grandchildren  or  other  descendants  as  are 
in  hia  power  and  will  not  on  his  death  fall  into  their  fathers 
power.  It  will  take  effect  at  any  age  named  by  the  testator 
{e.g.  '  within  his  tenth  year,'  etc.),  but  not  later  than  the  age  of 

bom.  Q.  Muciujs  waa  advocate  for  the  heir  ab  inteitato  on  the  grouud  that 
the  condition  had  failed,  M,  Crajsaua  wmh  the  ca-se  far  CuHua,  arguiug  that 
the  intention  was  to  maJce  Curius  heir,  if  there  hhoLild  be  no  son  who  came 
to  je&ra  of  diaorction.  In  Cod.  vi  25  fr  id  we  have  the  reverse  case :  aub- 
stitut^  to  child's  aharo  appoitited^  if  no  child  burn  :  child  horn  but  dioa 
\mpuh0g.  THq  mother  being  uppoitited  as  part  heir,  the  lawyers  diflered 
whether  the  Bubetitution  took  efi&ct  or  the  mother  waa  entitled  to  all. 
Pftpiniaii  bold  the  latter  view  as  more  likely  tc  be  conformable  to 
testator's  iutentioo. 

1  Pitpiibta  est  pit,  cvfti  impub^  est,  deeiit  in  patiit  pot6tiaii  eae  aut 
morte  aut  emancipations  (D.  L  16  Irzjgpr). 

*  Id  Cic,  Inv.  id  21  §§62^64  a  case  of  this  kind  is  put;  a  fath«r 
made  by  will  Lis  son  heir,  and  if  he  should  nvt  come  to  puberty 
appointed  other  heiin  (nii/ii  h^redea  sttnto).  The  son  had  other  property 
b<aidoij  what  came  from  hi«  father.  The  agnates  claimed  this  separata 
property,  because  the  father  had  not  dealt  with  it  in  hia  will,  having 
apiHtjnted  heirs  only  to  himself.  Tho  second  heira  claimed  it  on  the 
groutid  that  the  heirs  to  the  father  were  beirs  to  the  sou  altHj,  tf  be  died 
before  imt»crty.  The  agnates  said  the  estate  (juweu/iw)  is  not  one,  but  two  ; 
the  second  heirs  said  it.  was  only  one,  and  an  estate  oould  not  have  heiis 
both  by  will  and  intestacy. 
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puberty,  even  if  testator  has  named  a  Eater  date.  The  pro- 
visions  for  siiccessioD  to  testator  himself  must  precede  those  for 
succession  in  his  child;  and  unless  testator's  own  will  has  dealt 
duly  with  those  in  his  power,  and  contains  a  good  appointment 
of  heir  and  be  duly  entered  on  by  the  heir,  the  pupillar  will 
fails  (Gai.  ii  1 84 ;  D.  fr  2  pr,  §§  i ,  4.  fr  7,  i  o  §  4,  14).  But  it  in 
not  necesaary  that  the  son  should  be  appointed  heir;  he  may 
be  disinherited ;  and  in  that  case  the  nubstitiite,  or  rather  heir, 
to  the  eon  will  have  in  that  capacity  only  the  son's  property,  i.e. 
,  what  has  come  to  him  by  inheritances,  legacies,  or  gifts  from 
latives.  etc.  (Gai.  ii  182).  The  same  result  will  follow  if  the 
son,  though  appointed  heii',,  has  not  accepted  his  father's  inherit- 
ance (D.  xxix  2  fr  13  pr).  Where  an  impubes  has  been  arrogated 
and  by  a  pupiUar  will  a  substitute  was  appointed  by  the  arro- 
gator,  the  substitute  will  have  only  what  comes  to  the  child  in 
conae(|uence  of  the  arrogatiotj,  including  the  qunrta  divi  Pit 
and  gifts  from  the  arrogator'$  friends  (xxviii  6  fr  10  §6).  If  a 
father  make  his  son  heir  and  request  him  if  be  die  before 
puberty,  to  transfer  the  inheritance  to  Titius,  and  the  son  die 
before  puberty,  the  statutable  heir  will  be  compelled  to  transfer 
to  Titius  all  that  the  son  inherited  from  his  father,  TJtimts  the 
Falcidian  fourth ;  but  if  the  son  was  disinherited  by  his  father, 
such  a  tmst  has  no  effect  (fr4i  §3),  any  more  than  a  legacy 
imposed  on  the  substitute  would  have,  if  neither  son  nor  substi- 
tute were  appointed  by  the  father  heir  to  himself  (D.  xxx  fr  1 26 
pr,  XXXV  2  fr  II  §8,  8/  §7). 

3.  Where  the  son  has  become  heir  to  the  father  and  dies 
before  puberty,  the  snbatitnte  cannot  separate  the  two  inherit- 
ances so  as  to  repudiate  the  father's  and  accept  the  son's,  unless 
indeed  being  a  brother  he  would  be  entitled  to  succeed  aa 
statutable  heir,  if  the  will  failed  (D.  xxviii  6  fr  10  §  2,  §  3;  fr  12, 
but  cf.  Cod.  vi  30  fr  20  1 1 ).  If  the  father  appoint  in  general  lan- 
guage his  own  heirs  as  heirs  also  to  his  son  dying  before  puberty, 
an  quisqtiis  miki  keres  erit,  idem  impuberi  fiUo  heres  esto,  only 
those  persons  will  be  heirs  to  the  son  who  have  become  directly 
by  the  will  heirs  to  the  father,  even  though  displaced  in  the 
lifetime  of  the  son  by  a  plaint  of  unduteous  will  And  therefore 
a  person  who  has  become  heir  through  his  son  in  power,  or  slave^ 
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is  not  entitled  under  the  puptllar  clause^  nor  h  the  heir  of  the 
testator's  heir;  such  persons  liave  not  been  selected  by  the 
testator  (D.  i6*fr  8  §  I,  31  pr).  If  testator  has  named  aa  heirs 
his  two  BODS,  one  of  full  age  and  the  other  under  age,  with 
reciprpcal  substitution  (^eosque  iuvicem  suhstitwji),  only  what  is 
common  to  both  i.e.  ordinaiy  substitution  takes  effect:  if  pupil- 
kr  substitution  is  intended  for  the  son  under  age,  this  must  be 
expressly  stated  (fr4  §  2,  cf.  Cod.  vi  26  fr  2  referring  to  a  rescript 
of  M.  Aurelius).  If  testator  named  aa  heirs  a  legitimate  son  and  a 
natural  sou  with  reciprocal  substitution,  the  like  rule  applies;  for 
pupillar  substitution  is  not  possible  for  a  natural  son,  who  is  not 
in  hift  father's  power,  and  only  ordinary  subatitutiou  can  therefore 
be  the  effect:  and  even  if  the  le^timate  son  die  before  puberty, 
his  estate  will  not  pass  to  his  natural  brother  (fr  45  pr).  In  an 
analogous  case  where  a  teBt^tor  desired  to  make  a  son  in  hia 
power  and  another  not  in  his  power  equal  heira  with  reciprocal 
substitution  it'  either  died  before  puberty,  Labeo  anil  three 
other  contemporary  jurists  advised  that  he  should  appoint  the 
son  in  his  power  sole  heir  and  bequeath  a  moiety  of  the  inherit- 
ance to  the  other  when  he  came  to  be  his  own  guardian  :  and 
further,  should  appoint  this  other  to  be  heir  if  the  son  in  his 
power  died  before  puberty  (fr  39  pr). 

4.  A  mother  is  not  able  to  make  a  pupillar  substitution,  but 
can  of  course  appoint  a  son  heir  on  reaching  the  age  of  puberty 
and  appoint  another  heir  in  case  the  aon  doea  not  becotne  her 
heir  (fr  33  pr). 

5.  It  is  not  necessary  that  testator  make  the  pupillar  will  in 
the  same  form  aa  that  for  himself:  one  may  be  written  and  the 
other  nuncupatory  (fr  20  §  I,  cf.  xxxvii  II  fr  8  §  4).  The  risk  to 
the  child's  life,  if  it  was  known  who  was  hia  heir,  made  certain 
precautions  usual.  The  ordinary  subatitutlon  for  the  case  of  the 
son's  not  being  heir  at  all  would  he  made  openly,  that  is  to  say 
in  the  same  part  of  the  will  in  which  the  son  was  appointed 
heir:  the  pupillar  substitution  would  be  made  on  lower  tablets, 
sealed  up  with  their  own  string  and  wax;  and  a  direction  given 
in  the  principal  part  of  the  will  that  these  tablets  should  not 
be  opened  while  the  son  was  alive  and  under  age.  During 
the  father's  lifetime  the  contents  of  the  whole  will  would  be 
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unkuown  and  he  could  change  hk  will  if  he  chog«,  and  oq]^  by  the 
death  of  the  sun  during  this  period  could  the  substitute  become 
entitled  to  the  inheritant^a  Thus  the  life  of  the  son  wovild  be 
practically  secure  from  tke  substitute's  ictriguea.  But  as  it 
might  easily  be  conjectured  that  the  substitute  to  the  father 
would  be  also  made  heir  to  the  son,  Gaiua  goes  on  to  say  that  a 
far  mht  plan  w^  to  tkame  do  substitute  iu  the  body  of  the  will, 
but  name  the  substitute  in  the  oue  case  as  well  as  in  the  other 
oaly  in  the  piipillar  tablets  separately  sealed  (Gai.  li  t8l). 


C.      How   WILLS   ARK   BROKEN   OR   INVALIDATED. 

Wills  are  broken  or  iuvaUdated  in  several  ways  (some  of 
which  have  been  referred  to  before). 

1.  A  will  otherwise  rightly  made  ia  broken  {ru7npitur)  by 
the  birth  {aquations)  of  a  sou,  and  is  moditicd  by  the  birth  of 
any  other  own  heir,  whether  male  or  female,  if  he  or  she, 
whether  boru  Id  testator'^:!  lifetime  or  not,  has  been  passed 
over^  I'.e,  neither  appointed  heir  nor  disinherited  in  the  will. 
If  he  or  ahe  was  appointed  heir  conditionally,  the  will  is  broken 
if  the  birth  precede  the  occurrence  of  the  condition. 

The  same  result  comes  about  {quasi  cufimtione)  when  a  person 
already  born  at  the  date  of  the  wilJ,  but  passed  over,  becomes 
owu  heir  to  testator  by  the  departure  from  testator's  power,  by 
death  or  otherwise,  of  hia  father  or  other  ascendant  in  testator's 
lifetime  (Gai.  ii  1 26,  1 33,  1 34 ;  D.  xxviii  2  fr  22, 24 ;  tit.  3  fr  3  §  i ). 

It  is  not  sufficient  that  wuch  own  heir  should  be  disinherited 
in  the  first  part  of  the  will,  if  it  ia  a  second  part  which,  wholly 
or  partially,  takes  effect.  Thus  if  I  and  Titiua  are  appointed 
heirs,  aud  substitutes  are  also  appointed,  and  Titius  dies,  the 
second  grade  cornea  in  partially ;  and  if  a  posturaoua  child  is 
born  to  testator,  and  has  not  been  disinherited  in  ca.se  of  substi- 
tutes as  well  as  in  case  of  fi  rat -appointed  heirs,  the  will  ia 
broken.  The  chance  of  such  an  occurrence  makes  it  impossible 
for  either  myself  or  Titius  to  enter  on  the  inheritance  without 
the  other  But  if  before  the  substitution  of  others  Titius  and 
I  were  reciprocally  substituted  for  each  other,  the  difficulty 
would  not  arise  (D.  xxviii  3  fir  19). 
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If  an  own  heir  passed  over  in  the  will  keeps  aloof  from  the 
inheritance,  the  will  thotigh  techtiically  broken  was  allowed  to 
stand.      Volunicis  testatoris  ex  bono  ei  aequo  tuebititr  (fr  17). 

2.  A  will  otherwise  rightly  made  is  also  broken  by  any- 
one's coming  to  be  an  own  heir  {quasi  affnatiotie)  in  any  other 
way,  viz.  by  adoption  or  arrog&Eion ;  by  marriage  to  testator  of 
a  woman  who  thereby  comes  into  his  hand',  or,  if  she  ia  in  his 
hand  already  fiduciae  causa,  comes  ia  the  place  of  a  daughter ; 
or  by  a  son's  return  under  power  after  one  or  two  mancipations ; 
or  by  son  or  daughter,  children  of  a  mother  wrongly  supposed  to 
be  a  Eoraan  woman,  proving  his  or  her  claim  under  the  senate's 
decree  during  testator's  life.  In  all  these  caaea  the  breaking 
of  the  will  is  not  prevented  by  the  notice  of  such  persons  iu 
the  will,  presumably  because  this  introduction  into  the  family 
or  the  change  of  their  position  could  not  well  have  been  fore- 
seen when  the  will  was  made,  so  that  it  was  not  as  own  heirs 
that  they  were  either  appointed  or  disinherited  (Gai.  ii  138 — 
141 ;  Ulp.  sxiii  2,  3  ;  D,  xxviii  3  fr  S),  If  a  son^a  claim  to  citizen- 
ship under  the  SC  was  established  only  after  his  father's  death, 
a  senate  s  decree  under  Hadrian  provided  that  the  will  was  not 
broken  unless  he  har!  been  passed  over  (Gai.  ii  142, 143).  One 
adopted  by  testator  in  place  of  a  grandson  after  being  isppointed 
heir  in  the  will,  and  coming  to  be  'own  heir'  by  the  death  of 
his  supposed  father,  does  not  break  the  will,  for  the  adoption 
itself  does  not  make  him  own  heir  (D.  xxviii  2  fr  33  §;  l). 

3.  A  will  ia  also  broken  by  a  later  will,  if  rightly  made, 
whether  the  second  will  is  in  its  tnm  broken  by  a  postumous 
own  heir  or  not.  If  the  heir  in  the  later  will  is  appointed  on 
a  condition  referring  to  past  or  present  events  (e.ff. '  if  Titius  waa ' 
or  '  is  consul '),  the  later  will  breaks  the  former  or  not  acconling 
as  the  condition  is  or  is  not  the  fact.  If  the  condition  refer  to 
a  future  event,  the  later  will  breaks  the  former  in  any  case,  for  it 
is  enough  that  inheritance  under  it  should  be  possible,  and,  if 
the  condition  is  impossible,  it  is  treated  as  not  imposed,  and  the 
will  is  therefore  unconditional.    It  is  of  no  consequence  whether 

*  Cf.  Laud.  Tariae  ap.  Bnins  p.  2S3  v  13  Temptatae  deiitde  ettu  v4 
testamsi^tuiti  patri4i\  guo  7iaS  eramug  keredeS  ru^tum  du>erelur\  c<ieiJi^iane 
facta  cum  uxor«. 
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the  hcif  appointed  in  the  second  will  decline  to  enter,  or  die 
before  or  after  the  testator  without  entering,  or  fail  in  the  con- 
dition of  appointmeat,  or  be  deprived  of  the  inheritance  for 
childlessness  by  the  Ux  Julia]  in  all  these  eases  there  is  an 
intestacy,  the  former  will  being  broken  by  the  later,  and  the 
later  will  being  invalidated  by  there  being  no  entry  of  an  heir 
under  it.  A  rescript  of  Severus  and  Caracalla  enacted  that, 
even  if  the  later  will  appointed  only  an  heir  to  certain  things* 
it  should  have  full  force,  as  if  no  such  limitation  were  inserted' 
(Gai,  ii  144;  D.  xKviii  2  fr7',  tit.  3fr  I,  16;  xxivi  I  fr  30  ;  Just,  ii 
17 §3).  A  soldiers  will^  however  made,  breaks  a  previous  will 
(D.  xsviii  3frz), 

4.  A  will  rightly  made  is  invalidated  {iTritum  Jit)  if  no  heir 
enter  and  there  iy  no  own  or  necessaiy  heir  under  it  (Ulp. 
xjiii  4 ;  D.  xk viii  3  fr  i ). 

5.  A  will  rightly  made  is  not  in  strict  law  invalidated  by 
mere  intention  on  the  part  of  testator  to  revoke  it,  or  even  by 
his  cutting  the  string,  or  effacing  or  crossing  out  the  writing  or 
burning  the  tablets,  though  the  proof  of  its  contents  may  become 
difficult.  But  anyone  claiming  under  euch  a  will  will  be  met 
by  a  plea  of  fraud  or  be  refused  actions  to  recover  If  however 
there  is  sufficient  evidence  of  such  destruction  being  uninten- 
tional, or  of  the  eras^ire  of  certain  parts  only  being  intended, 
effect  will  be  given  to  testator's  intention ;  and  even  when  the 
heira'  names  have  been  crossed  out,  the  benefit  of  the  doubt 
will  be  given  to  other  heirs  and  to  legacies  and  freedoms.  In 
one  ease  (a.d.  166)  M.  Aurelius,  following  a  constitution  of  hia 
father,  refused  validity  to  the  appointment  of  heirs,  all  their 
names  having  been  crossed  out,  but  allowed  the  legacies  and 
freedoms  to  be  valid,  and  even  the  freedom  of  one  slave  whose 
name  had  been  crossed  out.  If,  as  was  usual,  a  testator  end^ 
his  will  with  the  words  *  the  erasures  and  crossings  out  I  have 
made  myself,'  still  any  accidentally  made  are  not  held  good. 
Anything  written  or  crossed  out  otherwise  than  by  testator's 

1  In  tte  particular  case  the  second  will  roqueatod  that  the  former  will 
shouW  be  valid.  Hence  the  heir  by  the  second  waa  required  to  retain  only 
the  certain  things  and  aa  much  mor©  ftB  might  be  necessary  to  make  up  the 
Falcidian  fourth  and  to  restore  the  rest  to  the  helm  by  the  firat  will. 
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order  is  taken  aa  nob  written  or  not  crossed  out  (Gai.  ii  151'; 
D.  xxviii  4 ;  cf.  Cod  vi  23  fr  30).  If  testator  was  not  in  souQd 
mind  when  lie  cut  his  will,  the  will  made  when  he  was  in  sound 
mind  was  not  invalidated  (D.  xxviii  3  fr  20). 

6,  A  will  rightlj  made  may  be  called  broken,  but  is  usually 
described  aa  invalidated  (irrilum),  when  soinothing  causiag  in* 
capacity  happen  to  the  testator  afterwards,  e.g.  if  he  lose  citizen- 
ship, or  be  condemned  to  death  (unless  he  appeal  successfully : 
&  will  made  pending  appeals  is  valid),  or  commit  auicidCf  not 
from  weariness  of  life  or  impatience  of  disease  or  philosophic 
self-glorification,  but  from  consciousness  of  crime.  And  this 
applies  to  a  soldier's  will  ako  (Qai.  ii  145,  146;  Ulp,  xxiii4; 
D.  xxviii  3fr6^5  — 11). 

A  captive's  will  was,  according  to  the  general  law,  of  no 
validity :  it  was  the  will  of  a  slave,  aod  a  slave  had  no  property, 
DO  inheritance,  no  heir,  and  still  less  an  '  own  Keir '  (D.  l  r6  fr  3 
§  I ;  XXXV  2  fr  18 §2).  And  this  remained  true  of  any  will  (or 
codicils)  made  apud  hastes^  i.e.  during  his  captivity,  whether  he 
returned  home  or  not  (D.  xxviii  i  fr  1  pr).  But  a  will  mads 
before  captivity  was  confirmed  by  a  les  Cornelia  (of  uncertain 
date^),  which  enacted  that  the  succession  to  anyone  dying  in 
captivity,  whether  capable  of  making  a  will  or  not,  should  be  in 
all  respects  the  same  as  if  he  had  never  corae  into  tbo  power  of 
the  enemy.  That  is  to  say,  his  will  is  good,  as  if  his  death  had 
occurred  when  he  was  taken  captive ;  he  leaves  an  inheritance, 
wbieh  contains  wlml.  he  bad  at  that  time  and  also  subsequent 
accretionSj  which  he  would  have  had  if  instead  of  dying  he  had 
returned  to  his  country^  his  will  is  broken  by  the  birth,  (in  or 
nol  in  captivity)  of  an  own  heir  not  noticed  in  the  will ;  and 
a  slave  made  free  and  heir  by  the  will  becomes  so,  whether  he 
desire  it  or  not.  If  he  has  left  no  will,  or  the  will  is  broken, 
intestate  succession  or  bonorum  possessio  and  guardianships  take 

1  The  text  is  not  certain.     See  Schirmer  agftinst  Kriiger  ZRO'.  11,  xxi. 

'  At  ono  time  this  litx  Cornelia  was  identitiod  with  that  de  faltU 
(D.  xlviii  tofr  1  pr),  whicli  dealt  Bp&cially  with  fnrged  wills  and  hence  in 
called  by  Cicero  ( Verr,  ii  1  43  §  roS  ;  c£  Juat,  iv  iB  §  7)  ttttamentaria 
(Zimnjern,  QemKickU  i  §  196,  etc.) ;  but  this  view  ia  now  not  accepted ; 
cf.  Schilling  BemerL  p.  3S5 ;  Haae  Jtu  poatliminii  p.  195, 
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effect  aaif  he  had  died  a  ireeman  (D.  xlix  15  fr22prg  1,4;  frio 
§  I  •,  xxviii  I  ft- 13  ;  tit.  3  fr  15  ;  Pau!iii4a§S;  Ulp. xxiii  5).  This 
IB  called  the  '  fiction  of  the  Cornelian  law  '  (D.  xxxv  2  fr  18  pr). 

If  the  captive's  will  contaiDed  ».  pupillar  will,  the  lawyers 
differed  as  to  ita  being  effective.  If  the  son  waa  not  captive, 
though  he  died  after  hia  father,  he  had  become  sni  juris  before 
his  fathers  death,  aud  a  pupiHar  will  was  therefore  beyond  hia 
fether's  power;  if  the  son  died  captive,  the  Gorneliao  law  did 
not  apply,  for  he  had  made  no  will,  and  the  law  said  nothing  of 
pupillar  wilSs.  To  which  it  was  replied  that  the  Coruelian  Law 
dated  back  the  father's  death  to  the  time  of  his  captivity,  and 
that,  as  it  recognized  intestucy  as  well  as  testacy,  the  praetor 
was  justitiei^  in  contirming'  the  pupillar  will  and  granting  to  the 
substitute  analogous  actions.  The  result  of  the  extracts  from 
Julian  and  Papiaian  given  in  the  Digest  appeara  to  be  that  the 
substitute  is  entitled,  only  if  the  son  has  survived  the  father 
and  for  a  time  had  the  estate  vested  in  him,  which  would  he 
the  case  if  the  son  died  at  home  thongh  the  father  died  a  captive, 
or  if  the  son  though  dying  a  captive  had  not  been  captured  till 
after  the  father's  death  (D.  xxviii  6  fr  28, 29 ;  xlix  1 5  fr  10,  i  !)■ 


D,  Plaint  of  an  unduteous  will  {Querella  ino^ldosi 
testamenti). 

1.  There  was  still  further  protection  given  to  children  by 
the  Roman  law,  which  required  not  only  that  testator  should 
distinctly  notice  his  children  or  descendants  in  his  will,  but  that 
he  should  not  diainherit  them  without  cause.  The  plaint  of  an 
unduteous  will  waa  a  proceeding  before  the  centwmviri\  open  to 
those  who  would  be  next  heirs  on  ao  intestacy,  i.e.  to  natural 
children  even  if  postumous,  who  had  heen  disinherited  or  at 

*  This  plaint  is  referred  to  by  QuinliUan  (vli  4  §|  1  r,  20) ;  and  two  cases 
are  diBCuasied  by  Pliny  (Ep.  v  i ;  vi  25)t  iJI  referring  to  the  centwnffin.  Of 
five  earlier  etudes  mentioned  by  Valerius  Max.  viiy  two  are  bcforo  the 
eantuttiuinf  one  of  them  being  in  the  time  of  Pompey  (g-^  1,2);  two  othera 
are  dealt  with  by  Augustus  (§§  3,  4)  \  the  fifth  by  the  praetor  C.  Calpumiua 
PiHo.  Cicero  usea  the  eipresaion  f^cit  ee*iain«ntum  non  improhum^  710a  in- 
ojiciotiim,  eCc.  (  Verr.  ii  i  42  §  107),  but  this  is  scarcely  evid&nc*  of  a  recogniaed 
pUint  in  his  time. 
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least  had  not  obtained  their  due  portiao  in  t-beir  father's  or 
mother's  will.  IHegitimate  children  can  bring  the  plaint 
against  their  mother's  will  The  will  is  impeached  on  the 
ground  of  its  failing  in  the  due  regard  which  a  perfectly  sane 
person  would  have  to  his  children.  Parents  had  the  same  right 
to  complain  of  their  children's  wills.  Collaterals,  with  the  ex- 
ception of  brothers  and  sisters,  had  no  such  right.  It  wag  applic- 
able also^  where  one  has  been  not  disinherited  but  overlooked, 
and  waa  the  natural  remedy  where  a  mother's  will  was  con- 
cerned; but  in  the  case  of  a  father's  will,  the  praetorian  remedy 
of  possession  agaiugt  the  will  was  the  easier  course ;  and  alone 
applicable,  if  complainant's  son  had  been  retained  under  power 
and  made  heir  (D.  v  2  f r  i^ — 5,  23  pr ;  Paul  iv  5  §  2).  A  child 
given  in  adoption  and  passed  over  in  his  natural  father's  wiU 
could  not  bring  this  plaint  effectually  according  to  Papiuiaa 
and  Paul,  though  others  admitted  it  in  some  cases  (Cod.  viii 
47  fr  10  pr).  Such  a  child's  own  will  was  open  to  complaint  by 
his  oatural  father  (D.  iL  fr  30).  The  plaint  of  a  child  took 
precedence  of  the  plaint  of  a  father  (fr  14). 

2.  The  suit  cannot  be  brought  until  the  will  is  entered 
on,  and  is  then  brought  against  the  heir  or  such  of  tbe  heirs 
as  complainant  chooses,  or  an  heir  by  trust  if  possessor.  If 
complainant  is  possessor,  he  will  use  this  plaint  in  reply  to  the 
heir's  suit  for  the  inheritance  (frS  §§  10,  13  ;  fr  25  1 1,  etc;  Cod.  iii 
28  fr  I ).  If  the  judge  proDOUnces  against  the  will  and  the 
written  heir  does  not  appeal,  the  will  is  thereby  ac  once  re- 
acinded^  possessions  granted  a^inst  the  \vill  dnp,  and  deceased 


^  Pliny  was  made  hedr  with  othera  to  the  estate  of  Pomponia  GaJla  who 
disinherited  her  own  mn.  The  son  approikched  Pliuy,  and  after  a  full 
(private)  hearing  Pliny  decided  that  the  ttiother  waa  juatiftod.  Ou  the 
son's  commeiidiig  a  ceutumviral  auit  against  the  other  heira,  Pliny  at 
the  request  of  the  other  hein*  proposed  to  liim  that  he  ahimid  accept  from 
them  a.  fourth  of  the  inheritance  tind  oddod  that  he  would  himself  give 
him  HB  much.  He  p«t  tbe  case  to  hito  thuB,  Si  mater  ie  e.v  partis  qtutria 
tcripinMet  AeretUtrif  tiUth.  queri  poMfj?  quid  ai  }t^redfm  quidem  inttitaijuet 
9X'  aue  W  legati*  ita  exhatitiuet  lit  non  ampiiui  apud  t«  grtavt  qrutrta 
remanent f.^.SdJ  t^  nan  mhscripxixae  metum  el  jaja  bienmum  tranntae 
omniaqu€  me  itru  Cfpz9»e  {Ep^  v  1  g  g). 

Ab  regards  the  latter  worda  it  may  be  remarked  that  this  wa4  not 
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is  itktefitate;  complamant  (if  he  would  be  entitled  on  iatestacy) ' 
IS  recognized  aa  own  heir,  and  can  have  posaeasion  of  the  eatate 
if  he  demands  it;  freedoms  given  by  the  will  are  not  valid; 
legacies  direct  or  by  way  of  trust  (eveu  if  impdeed  ou  the  heir  ab 
inteatato)  are  not  due,  and  if  already  paid  are  recoverable  either 
by  the  payer  or,  if  they  were  paid  before  this  suit  waa  begua, 
then  (by  an  actio  utilia)  by  the  successful  complainant,  If  the 
plaint  is  not  brought  till  more  than  five  years  (after  entry,  c£ 
Cod.  ill  28  fr  36  §  2),  as  is  allowed  odIv  for  strong-  reason,  freedoms 
are  not  revofced,  but  have  to  be  piid  for  (at  20  aurei  each,  says 
Justinian).  Truut  freedoms  on  a  plaint  brought  within  fire 
years  have  apparently  to  be  granteti  at  a  like  price  by  com- 
plainant (fr  6  §  I,  8^  16,  17,  frg,  13  ad  Jin.  l6§  I).  If  complainant 
was  successful  only  against  one  heir,  the  intest£iicy  is  only  partial, 
and  complainant  is  responsible  and  entitled  only  as  port  statu- 
table heir,  but  freedoms  remain  valid  (D.  v  3  fr  IS  §  2  ;  Cod.  iii 
28  fr  13  ;  cf.  fr  19;  D,  xKxi  fr  76  pr).  If  complainant's  son  waa 
retained  under  power  and  made  heir,  he  will  be  protected  and 
share  with  his  father  (fr  23 pr;  cf  p.  246).  If  collusion  ig  ans- 
pected  between  complainant  and  heirs,  the  legatees  are  admitted 
[to  defend  the  will  (fr  29  pr). 

3.     Complainant  has  to  shew  three  things : 

(a)  That  his  conduct  has  not  been  such  as  to  justify  disher- 
ison and  that  testator  has  either  acted  under  malign  influences, 
or  under  a  wrong  belief;  e.g.  that  complainant  was  not  his  son, 
or  waa  dead.  If  testator  were  really  insane,  the  will  would  be 
invalid  from  the  first:  this  plaint  treats  the  will  as  well  made, 
but  not  ex  ojftdo  pietatis  (fr  2,  3.  27  §§  i,  4,  fr  28). 

(b)  That  he  does  not  get  under  the  will  {judicio  t^tatorii) 
at  least  one-fourth  of  his  due  share  of  the  inheritance.  The 
value  of  the  inheritance  is  taken  as  at  testator's  death,  after 

a  case  of  a.  stranger  posaeasiu^  the  objects  of  an  inheritance  befoTQ  the 
heir  entered,  but  tbat  of  an  heir  appointed  bj  will  duly  entering  and 
being  in  po^^seHsion  of  a  certain  |>ortion  of  the  inheritance.  If  bowever  tbe 
aon  was  HUCctiHnfiil  in  hia  plaiut,  the  will  indeed  would  bo  upset,  but  the 
judgment  to  that  effect  would  not  bind  Pliny  as  be  was  not  mode 
a  defendant),  and  besides  had  gained  a  poasoasorj  title,  for  which  in 
any  co^a  two  years  waa  enough,  whether  or  not  in  thia  case  one  year 
only  was  required. 
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debts,  funeral  eKpensea,  and  slaves  set  free  by  the  will,  are 
deducted.  Hia  share  is  reckoned  as  if  on  intestacy  (i.e.  the 
primary  diviaitin  being  by  stocks).  Thus,  if  there  be  left  one 
grandson  by  one  son  and  three  by  another,  the  single  grandson's 
fourth  is  one-eighth  of  the  whole  estate :  each  of  the  other  three 
grandeona  can  claim  only  a  twenty-fourth.  If  the  share  left  to 
complainant  waa  subject  to  a  trust,  still  if  the  trust  was  not  to 
be  executed  at  once  and  the  fihare  waa  large,  complainant's 
emolument  mig^ht  be  sufficient  to  give  him  by  the  time  of 
reBtoration  the  value  of  his  claimable  share  and  its  profits.  If 
he  were  instituted  heir  to  the  whole,  he  could  not  bring  his 
plaint,  because  in  any  case  he  is  secure  of  his  fourth  by  Ftdmdia 
or  Sa  Pega&ianum  (Paul  iv  5  §§  5,  6 ;  D.  fr  8  ^  8„  9).  The  will  is 
■  safe  if  testator  has  given  during  his  lifetime  to  complainant  aa 
much  a8  will  satisfy  his  share,  either  in  view  of  death  or  with 
the  purpose  of  meeting  such  a  complaint  (fr  8  §6,  25  pr).  A 
person  arrogated  under  the  age  of  puberty,  being  sure  of  his 
fourth  under  Ant.  Pius'  constitution,  ia  not  generally  admitted 
to  this  plaint  (frS§  15). 

(c)  That  he  has  not  accepted  testator's  judgment;  e.g.  by 
knowingly  taking  or  claiming  a  tegaey  whether  bequeathed  to 
himself  or  to  a  slave  of  hia  (unless  tn  trust  for  another),  or  a 
payment  directed  to  be  made  to  him  by  heir  or  legatee  or  slave  as 
condition  of  their  heirship,  legacy  or  freedom ;  or  by  treating  the 
heir  aa  such  by  buying  or  leasing  from  him  things  belonging  to 
the  estate,  or  paying  him  a  debt  due  to  the  estate  or  suing  him 
for  a  debt  due  from  it,  or  even  by  being  advocate  or  procurator 
to  one  suing  for  a  legacy  under  the  will  (D.  fr  8  §  10;  12  pr§  i, 
31,  32  pr;  Cod.  iii  28  fr  8).  A  daughter  passed  over  and 
claiming  her  share  by  accretion  cannot  bring  this  suit  (cf.  Cod. 
vi2Sfr4§4).  But  a  father  bringing  the  Suit  on  behalf  of  his 
son  under  power  against  the  mothers  will  can  take  a  legacy  or 
enter  on  the  inheritance  without  thereby  barring  the  success  of 
the  son's  plaint  (fr  22  pr).  The  father  requires  the  son's  consent 
for  suing  on  his  behalfj  as  the  wrong  is  to  the  son  {frSpr). 
One  who  inherits  or  gets  by  arrogation  a  plaint  of  this  kind 
already  begun  does  not  lose  benefits  received  on  his  own  account 
from  the  same  estate  (fr  22  §§  2,  3). 
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4.  Anyone  not  successful  in  his  plaint,  on  the  ground  of  his 
own  conduct,  forfeits  to  the  Crown  (Jiscus)  anything  given  him 
by  the  will,  or  if  on  trust,  he  forfeits  hia  fourth,  the  trust  not 
being  hurt:  but  if  he  was  appointed  heir  with  a  aubstitute.  the 
inheritance  passes  to  the  substitute.  This  is  so,  onlj  if  he  has 
carried  his  plaint  to  judgment :  if  he  has  desisted,  or  Judgment 
hae  been  passed  in  his  absence  and  only  for  his  uon-appearance, 
forfeiture  doea  oot  take  place  (fr  8  §  14 ;  Paul  iv  5  §  9).  A 
rescript  of  Severns  and  Antoninus  decided  that  guardians  could 
bring  this  suit  on  their  ward's  behatf  without  any  risk  of  his 
losing  what  was  giveu  him  by  the  will  <fr  3o|  1). 

5.  If  a  coraplainant  has  consented  to  a  compromise,  the  will 
is  not  upset,  and  the  legacies,  except  for  the  Falcidia^  and  the 
freedamfi  are  valid.  If  the  heir  has  not  appeared  but  has  allowed 
judp^ent  to  go  by  default,  the  like  re&ult  occurs  (by  a  rescript 
of  Marcus  and  Verus);  there  has  been  no  judgment  on  the 
merits  of  the  claim  (fr  17  §  i,  18,  29  §  2).  Sometimea  an 
anangement  is  made  by  complainant  with  the  coheirs  to  make 
np  to  a  fourth  what  has  been  left  him  by  testator.  Such  a 
bargain  does  not  preclude  the  plaint  being  brought,  if  the 
bargain  is  not  kept  (fr27  pr;  Paul  iv  5  ^7.  8). 

Anyone  entitled  to  bring  this  plaint  and  declining  to  do  so 
does  not  share  in  the  success  of  complainant.  Where  a  mother 
left  an  outside]'  heir  to  three- fourths,  a  daughter  to  one-fourth, 
and  overlooked  another  daughter,  this  last  bringing  the  plamt 
obtains  her  full  share,  i,e.  one  half  the  estate  from  the  outsider; 
the  other  daughter  retains  her  fourth.  If  she  had  been  dis- 
inherited and  had  refrained  from  bringing  the  plaint,  the 
coraplainant  would  have  obtained  the  whole  inhei'itance,  aa  if 
she  were  the  only  daughter  (fr  17  pr,  19). 

6.  Anyone  bringing  the  plaint  and  pressing  it  to  delivery  of 
the  petition  {Hbeltu^},  or  taking  up  possession  of  the  estate  as  a 
step  in  the  prosecution  of  the  plaint,  and  dying  without  change 
of  intentioD,  transmits  the  right  to  his  heir  (fi'6§2 — fr7; 
iSji;  Cod.  iii  28  fr  5), 

A  pupillar  will  cannot  be  attacked  unless  the  father's  will 
be  eJso  attacked,  with  which,  if  wholly  upset,  the  pupillar  will 
falls  also.     And  being  made  by  the  father,  it  cannot  be  assailed 
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by  tbe  mother,  mid  being  the  son's  will  it  cannot  be  assailed  by 
the  feither's  brother;  for  he  is  uticle  and  not  within  the  circle  of 
persona  entitled  to  complain  (D.  fr  l8  §  5). 

A  soldier's  will  cannot  be  assailed  on  this  grouDd,  even  by  a 
soldier,  within  a  year  from  his  dtficharge :  but  a  veteran's  will 
can,  though  the  estate  he  originally  wholly  canip-pecu/tum 
(fr  8  §§  3,,  4 ;  27  §  2).  The  will  of  a  mother  (sutiot  be  com- 
plained of  by  one  who  has  been  adopted  by  her  as  a  son  without 
the  emperor  8  order ;  he  is  not  a  son  (fr  29  §  3). 

This  plaint  often  gave  rise  to  differences  of  opiniun  among 
the  Judges,  not  oidy  when  plaintiffs  and  defendants  were  diffe- 
rent {frl5§2;  xxsifr76pr;  xliv  2  fr  29  pr),  but  also  in  the 
eame  case.  If  the  judges  were  equally  divided,  the  will  was 
allowed  to  stand  (D.  v  2  fr  10;  cf,  xlii  i  fr  38). 


E.    Soldiers*  wills. 

Soldiers  were  specially  privileged  in  the  making  of  wills, 
temporarily  by  Julius  Caesar,  afterwards  by  Titus,  Domitian  and 
Nerva.  Trajan  and  his  successora  mode  such  privilege  a  stand- 
ing rule  by  inserting  it  in  the  instructions  {mandata)  given  to 
provincial  Governors.  '  Let  my  tellow-soldiera  make  wills  in 
'  whatever  way  they  will,  in  whatever  way  they  can,  and  let  the 
'bare  will  of  the  testator  suffice  for  the  distribution  of  his 
'estate*  {bona  D.  xxix  t  fr  l  pr;  Ulp.  xxiii  iO).  In  this  case  a 
defect  of  foitn,  such  as  insufficient  number  of  witnesses  or 
absence  of  the  ceremonies  of  sale  and  nuncupation,  was  of  no 
importance.  But  a  rescript  of  Trajan  decided  in  the  interest 
of  soldiers  themselves  that  a  mere  casual  statement,  '  I  make 
you  heir/  or  '  I  leave  you  my  goods,'  was  not  to  be  held  to  be  a 
will :  if  however  a  soldier  oklled  some  men  to  him  for  the  pur- 
pose of  witnessing  his  declaration,  and  then  said  whom  he 
willed  to  be  his  heir  and  to  whom  he  gave  freedom,  it  was  a 
good  will,  and  writing  was  not  required  (Gai.  ii  109;  D.  i6.  fr  24). 
Such  a  will,  destitute  of  regular  forms,  could  be  mode  only  in 
camp  or  on  expedition  (Cod.  vi2l  fr  l,  15;  Justinian  claims  to 
have  made  this  restriction^  InsL  ii  11  pr;  Cod.  ib,  17).  while 
tcHtator  is  still  a  soldier,  but  its  efficacy  remains,  if  he  die  within 
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&  year  of  his  discharge,  though  the  heir  may  have  been 
appointed  oa  a  condition  which  comes  into  force  afterwards, 
Superior  officers,  as  praefects  and  tribunes  and  others,  cease  to 
be  soldiers  by  the  entry  ioto  office  of  their  successors,  and  their 
military  will  ceases  then  at  once  to  be  valid  (fr  21.  38  pr). 
The  will  of  a  soldier  dismissed  in  disgrace  ceases  to  be  valid, 
after  dismissal.  One  capitally  condemned  for  a  military  offence 
can  make  a  valid  military  will  disposing  of  his  c&m^'peculutm 
only;  one  captured  by  the  enemy  is  incapacitated  even  from  a 
military  will  (fr  10,  1 1  pr,  26).  Seamen  in  the  fleet  and  firemen 
{vigile»)  had  the  name  privileges  in  this  respect  as  soldiers. 
Governors  of  provinces,  legates  and  other  civilianij  in  authority, 
making  wills  in  an  enemy's  country,  are  allowed  to  neglect 
forms  {D.  xxxvii  13). 

Besides  the  simplicity  of  form  a  soldier's  will  bad  other 
privileges.  It  could  be  made  by  one  who  was  deaf  or  dumb, 
or  one  doubtful  of  his  being  sui  juris.  It  is  not  revoked  by 
capitis  deminutio  or  emancipation  or  adoption  or  arrogation 
during  service;  and  though  broken  by  the  birth  of  a  poatumoua 
child  in  his  power  unnoticed  in  the  will,  or  by  the  adoption  of  a 
son,  etc.,  it  becomes  valid  again  if  he  maintain  it  (D.  xxix  l  fr4, 
8,  11  §  1 ,  22,  33  pr  ;  cf  fr  36  §  3)-  It  does  not  require  to  be  com- 
plete, for  a  soldier  may  die  partially  intestate  (f'r35);  and  if  he 
haa  cut  or  cancelled  it,  it  is  revived  if  the  intention  to  revive  is 
shewn  (fr  15  §  i).  He  can  make  more  wills  than  one,  and  une 
does  not  repeal  another,  unless  that  be  intended  (fr  19  pr).  He 
can  even  appoint  an  heir  for  a  limited  time  and  then  substitute 
another,  or  on  or  till  the  occurrence  of  a  particular  event :  he 
can  appoint  separate  heirs  for  specific  things  or  masses  of  hia 
property,  e.g.  for  town-estate  and  country -estate,  for  camp- 
peculium  and  other  property  j  but  if  the  debts  falling  on  one 
mass  exceed  the  assets  so  that  the  heir  declines,  the  other  heir 
if  he  enter  is  responsible  for  the  whole  (fr  1 5  §  4,  17  pr,  §  1 ).  He 
can  take  away  an  inheritance  by  the  same  will  by  which  he  haa 
given  it  (fr  1 5  §  I ).  He  can  appoint  foreigners  or  Latins  as  heirs 
or  legatees:  and  unmarried  or  childle-ss  persoas  can  take  in  full 
under  a  soldier's  will  (Gat.  li  1 10,  tit,  text  doubtfuiy  He  can 
make  a  pupillar  will  with  the  age  of  twenty-five  instead  of 
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puberty,  and  apparently  without  making  a  will  for  himself;  it 
will  however  be  effective  only  for  what  comes  to  the  child  from 
his  father,  if  the  child  die  after  the  age  of  puberty  {D.  xxviii  6 
fr  2  §  I,  15),  But  a  soldier  cannot  leave  bequeBts  either  direct 
or  by  way  of  tnist  to  uncertain  persons  (Just,  ii  20§25).  The 
lex  Falcidia  did  not  apply  to  a  soldier's  will  (D.  xiix  I  fr7|4). 

When  he  has  left  the  service  his  will  (respecting  the  camp- 
peculium')  becomes  subject  to  ordinary  laws,  and  if  his  &on  now 
falls  under  his  power  by  the  death  of  his  own  father  and  hag  not 
been  noticed  in  the  will,  the  will  is  broken  (D.  xxviii  2  fr  28  §  l ). 
If  a  military  will  contains  in  the  first  grade  an  appointment  of 
heirs  good  only  by  military  law,  and  in  the  second  gi'ade  an 
appointment  good  by  ordinary  law,  aniJ  testator  die  alter  a  year 
from  discharge,  the  second  only  takes  effect  (D.  xxviii  3  fr^). 

In  contrast  to  soldiers'  wills,  non-soldiera'  wills  are  often 
called  testamenta  paganoram  {e.g.  D.  xl4fi-  52). 


CHAPTER  III. 


INTESTATE  SUCCESSION    (TO   FKEEDORN   CITIZENS). 


A.  The  statute  of  the  xii  tables  gave  the  estate  of  a  free- 
bom  peraon,  who  died  without  leaving  a  valid  will,  on  which 
entry  duly  took  place,  to  his  'own  heirs';  failing  any  such  to 
his  nearest  agnate  ;  failing  these  to  hie  clansmen.  {Si  intestatus 
moritur,  cut  suits  heres  nee  escit,  agnatus  •proscimus  familmm, 
habeto ;  si  agnatus  nee  escit^  gentiles  Jamilram  habento^,  Ulp. 
xxvi  i;  and  ap.  Collat.  xvi  4.)  Losa  of  civic  position  (cop.  dem.) 
incapacitated  both  own  heirs  and  agnates  (D.  xxxviii  16  fr  u). 

1,  '  Own  heira  *  liave  been  described  above  (chap,  ii  B  2), 
Who  are  such  in  the  particular  case,  is  ascertained  at  the  time 
when  it  is  ascertained  that  there  is  no  valid  will,  or  that,  there 

*  Cicero  gives  it  thua  :  Si  paierfamilxat  ijiteitato  moriluT,  familia 
pecunicufut  e^u*  adgnatum  gentiliiunqiu  tsCo  {Inv.  ii  50  %  J4S ;  so  also  ad 
.fforen.  i  rj  §23). 
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being  such,  it  has  not  been  made  operative  by  due  entiy  of 
some  heir  thereby  appointed.  Grandchildren,  etc,,  conceived 
before^  deceased's  death  are  therefore  entitled  to  succeed  if  at 
this  time  (not  at  the  time  of  his  death)  their  father  or  other 
ascendant  is  dead  or  emancipated  or  deported,  etc  If  a  son  is 
alive  at  this  time  but  in  captivity  ur  in  the  power  of  a  redeemer, 
his  ama  cannot  yet  succeed  to  their  grandfather.  Their  claim  is 
in  suspense.  If  he  die  in  captivity,  they  become  entitled  ;  but 
if  he  die  in  his  redeemers  power,  he  is  deemed  to  have  died 
a  freeman,  and  the  grandsons  are  therefore  excluded  by  not 
being  independent  at  the  moment  of  intestate  Buccessioa. 

Own  heirs  are  heirs  ipsojure ;  they  require  no  entry  to  perfect 
their  title.  Neither  madness  nor  infancy  nor  absence  abroad 
nor  ignorance  of  deceased's  death  is  any  hindrance  to  their  auc- 
cessiou.  Nor  is  their  right  aflFected  by  any  previous  arrange- 
ment, e.g.  by  a  declaration  of  a  father  in  an  instrument  of 
dowry  that  his  daughter  should  expect  nothing  from  her 
father's  inheritance.  If  thero  are  more  own  heirs  than  one, 
whether  natural  or  adoptive,  of  the  same  degree  of  relation- 
ship, they  share  equally.  If  they  are  of  difFereut  degrees,  the 
inheritance  is  divided  by  stocks  {per  stirpes),  not  by  heads 
{per  capita) ;  if  one  sou  or  daughter  be  alive  and  another  son 
be  dead,  leaving  children  in  his  grandfather's  power,  the  son 
or  daughter  takes  one  half,  and  the  grandchildren  take  the 
other  half  among  them ;  if  there  are  grandchildren  by  one  son 
and  great-grandchildren  by  another,  all  in  the  power  of  deceased 
at  his  death,  the  grandchildren,  one  or  more,  take  one  half,  and 
the  great- grandchildren  take  the  other.  Postumous  children 
are  equally  entitled  and  share  equally  with  any  brothers  or 
sisters  born  before (Gai.  iii  I — 8 ;  Ulp.  xxvi  1,2;  Paul  ap.  Cotlat. 
^'^i  3§§  1 — '^  I  ^-  itxviii  3  fre  pr;  xxxviii  i6  fr  i  ^4,  S,  2  §6, 
14, 16). 

2.  Agnates  are  also  statutable  (legitimi)  heirs,  and  so-called 
by  preeminence :  they  are  described  above  {Book  II  chap.  vii). 
They  are  not  called  to  the  inheritiince  a&  long  as  there  is  any 

'  Cf.  D.  xsviit  3  rr6  Si  jKUt  Tttorlem  avi  nepos  tojimptiu  est,  Marcellu4 
teribit  netfUe  nt  $uwti  n«qii^  ut  nvpatem  aiti  cognatuai  ad  fiereditaiem  vel  ad 
bonorum  pcsieuionem  po$»e  admitti. 
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hope  of  an  '  own  heir,'  which  there  wouM  be,  e.g.^  if  the  intestate 
had  left  a  wife  pregnant,  or  a  son  in  captivity.  Who  is  laearest 
agnate  is  ascertained,  if  there  be  no  will,  at  the  time  of  death, 
but  if  a  will  has  been  niade,  then  at  the  time  when  there  is 
found  to  be  no  effective  wiJI  and  no  own  heir  who  accepts. 
Agnates  in  any  degree  however  remote  are  entitled,  if  there  ia 
none  nearer. 

The  nearest  degree  among  agnates  (after  the  children,  D. 
xxxviii  r6rr  12)  are  brothers  and  aiatera  by  the  same  father 
as  deceased,  whether  by  birth  from  the  same  or  different 
mothers,  or  by  adoption  or  arrogation  or  coming  into  hand, 
or  proof  of  their  claim  under  the  lex  Aelia  Sentia,  etc.  Their 
relation  to  one  another  is  not  atfectcd  by  their  never  having 
been  in  their  father's  power  or  hy  his  deportation,  etc.  They 
are  called  cmisanguiTiel,  and  as  such  are  sometimes  treated  as 
a  separate  grade  preceding  other  agnates.  Only  in  this  degree 
have  women  any  claims  to  inherit  ah  intestate  as  agnates,  for 
fathers'  sisters  and  brothers'  daughters,  eic.  are  not  admissible. 
Paul  saya  that  the  recognition  of  consanguinei  as  the  first 
grade  among  agnates  was  due  to  lawyers'  interpretation,  and 
that  the  restriction  of  women  as  agnate  heirs  to  this  claaa 
wa&  not  in  the  XI!  tables  and  appeared  to  be  due  to  the  policy 
of  the  Voconian  law. 

The  rules  for  agnates'  claims  are  different  from  those 
applying  to  'own  heirs.'  For,  firsts  the  nearer  degree  alone  is 
entitled,  and  thus,  if  there  be  left  a  son  and  children  of  another 
son,  the  son  only  succeeds.  If  there  aro  more  than  one  in  the 
same  degree,  all  are  entitled ;  and  if  any  do  not  enter,  their 
shares  accrue  to  those  who  have  entered  or  their  lieirSn, 
Secondly,  those  in  a  remoter  degree  have  no  contingent  right 
to  aucceed,  and  thus  if  those  in  the  next  degree  decline  the 
inheritance  or  die  before  entry,  more  remote  agnates  do  not 
succeed  at  all.  In  legiiimis  hereditatibus  siiccessio  non  est 
(Ulp.)'.  Thirdly,  among  aguates  of  equal  degree  the  division 
is  by  heads,  not  by  stocks.  Thu«,  if  there  be  no  brother  or 
sister   of  deceased,  but  one  or   two  children  of  one  brother 

'  HcDue  there  was  notbing^  to  hinder  the  '  imnt  aguate  '  from  Belling  the 
ioheritauce  ;  aee  chap,  iv  a  (p.  22S). 


C?h  in  a]  Intestate  succession  (to  freeborn  citizens)  221 

and  throe  or  four  of  aoother,  the  one  or  two  children  take  uo 
more  each  than  the  three  or  four  do:  atl  take  equally.  Thia 
waa  well  settled  {jam  dudum  placuit)  by  Gaiua'  time  (Gai. 
iii  9^16,  18 — 24 ;  Ulp,  xxvi  3—^6;  ap.  Collat.  xvi  6,7  :  Paul 
op.  Collate  xvi  3  §  3, 13 — 20;  D.  xxiviii  j6  ff  i  §§9 — i  i,fr2,4,  9, 
11;  Cod.  vi58fv6), 

Posiumoua  children,  though  not  such  as  would  be  'own 
heira,'  or  capable  of  appointment  as  heira  in  a  will,  for  instance 
brothers'  sona^  are  capable  of  being  statutable  heirs,  aa  they  are 
capable  of  possession  sec.  tabulas  (D.  xxx  fr  1 27  which  refers  this 
to  Aquiliua  Gallus  ;  c£  xxxvii  1 1  fr  3). 

Men  have  the  same  claim  to  the  inheritance  of  their  female 
relatives,  being  agnates,  as  they  have  to  that  of  their  male 
agnates.  A  father's  wife  if  she  was  in  the  hand  uf  her  husband 
counted  as  a  sister  to  hia  children  (GaL  iii  14, 24). 

3.  In  default  of  own  heirs  and  of  nearest  agnates  accepting 
the  inheritance,  deceased's  clansmen  {£€Htilesy  are  entitled. 
Clansmen  are  said  by  Gaius  to  have  been  described  in  the  firat 
book  of  his  Institntea,  perhaps  in  §  164  now  lost ;  but  the  whole 
of  clan  law  had  gone  into  desuetude  by  his  time,  and  on  that 
account  he  passes  it  over  in  treating  of  intestate  inheritance. 

^  Cic.  Kerr,  ii  i  45  ^  lij  Mimieivs  qitidam  mortun4  «si  ante  tttum 
praAtoftm:  ejtu  tatameittum  erai  nidltim,'  Uge  h«r^itas  ad  ffantem 
JfiiiiUMim  vetiiehat;  ti  Aabuisset  ufe  edt'ctum  qwtd  ante  istum  0t  pottea 
omfieM  habveriint,  possessv}  Minuciae  g&nti  aiaet  data.  (For  poitsessio  aee 
chap,  V.)  Aoother  case  af  difficulty  is  mentioned  iu  Cic  Oral,  i  39  §  176 
where  there  w&a  a  dispute  about  the  inheritance  of  a  freedman'a  Hon 
between  patriciau  And  pleUeiaa  branches  of  the  ClaudLiin  olsin,  the  former 
claiming  by  the  right  nf  the  clan,  the  latter  by  that  of  the  stock  {etirps). 
The  difficulty  it*  increased,  at  least  to  us,  by  Cicero's  definition  of  p^itil^ 
as  having  no  slave  among  their  aDoeators ;  Oentil<a  titTti  iJtier  *e  qiti  codem 
nomins  sunt^  qui  ab  ing^nuia  oriundi  nt?U^  qiiorvin  majorum  7iem.o  servitutem 
jsmWfj  qm  capite  non  mint  dejttimiti,  tulding  that  he  thlDks  the  deBai- 
tion  is  complete  {Hoc  /orftwM  *ati»  mS,  Top.  6  §  29),  Therefore  the  son  of 
ft  h'eedman  could  hardly  be  a  genttlia^  and  being  fre«bom  himself  would 
Beem  to  be  outaide  of  any  patroiial  clainia  (cf.  Cod-  vi  4  fr4  §§  3, 1 1 ) :  but 
he  was  considered  within  some  sort  nf  cognation  {tb.  §§  140c,  22  ;  cf.  Leiat 
in  Gliick'a  Pand.  Pt  iv  §§  67, 68J.  Of  course  a  freedman's  sou  born  before 
his  fiilher'.si  mftnuniistjion  would  either  be  11  slfrve  or  himH^  glag  a  freed- 
m&n:  he  oould  not  be  tTt^fmuiu, 
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The  tex  Julia  caducarin  gave  to  the  people  an  iQtesiate's 
estate,  which  had  no  ctaimtknt,  oith^r  by  the  civil  taw  or  prae- 
torian graut  (Ulp.  xvviii  7).  In  imperial  times  the  fisc  suc- 
ceeded, but  bad  to  pay  the  debts  of  deceaficd,  and  the  legacies 
and  trusts  imposed  by  the  will,  from  which  however  it  could 
deduct  the  Falcidian  fourth.  If  the  estate  waa  insolvent,  the 
fiac  would  apjvirentiy  not  take,  but  have  the  estate  sold  fur  the 
creditora  (D,  xlix  I4fr  i  §  i,  14;  xxxfrgSji;  xxxviifrjlf: 
c£  Vangerow  Pane?.  §564). 


The  peculiujfi  castrenae  of  an  intestate  soldier  fell  to  his 
father  as  ordinary  peculium,  and  even  if  he  was  punished 
capitally  foramilitaryoffenceHor  if  he  committed  suicide  without 
apprehiidsion  of  conviction  for  ordinary  crime,  waa  not  taken 
by  the  fisc  if  an  agnate  heir  or  cognate  bon.  possessor  up  to 
the  fifth  degree  claimed  it.  If  there  were  no  cognatea  it  (by 
a  rescript  of  Hadrian's)  passed  to  his  legion  <D.  xxviii  3  fr6  §7  ; 
Kxxviii  1 2,  cf.  xxix  I  fr  1 1  ;  ct  Leist  in  Glijck  a  Pand.  ii  146). 
When  freedoms  were  given  by  a  will  and  the  estate  was  so 
riaden  with  debt  aa  to  be  in  danger  of  being  sold,  M.  Aurelius 
directed  any  slave  thereby  freed,,  who  would  give  security,  to 
have  the  estate  assigned  to  him.  See  Boi^k  11  chap,  ii, 
ad  Jin. 

B.    SG,  Tbhtvluanum. 

A  mother  (who  had  not  been  in  her  husband's  hand,  and 
thereby  made  a  sister  to  her  children)  waa  not  admitted  to 
inherit  from  her  own  child,  dying  intestate,  so  far  as  the  older 
civil  law  was  concerned'.  By  the  praetor  she  would  be  called  to 
the  possession  of  the  estate  only  in  the  third  class  {tmde  cognati). 
The  SO.  Terttillianum  passed  in  the  time  of  Hadrian,  and  follow- 
ing the  lines  on  which  Claudius^  appears  to  have  proceeded, 

*  Sq  Just,  iii  3  §  2,  JloomfiH  lii  i  refera  it  somewhat  doubtfully  to  Ant. 
Piua.  Ill  D.  xxxiv  5  fr9  g  i  Hadrian  is  SAid  to  luave  decided  &  case  in 
&vour  of  a  mother  wbo  churned  agaiiujt  the  agnatea  to  sucoeod  on  oa 
intestacy. 

*  Primut  diwi  Claudiut  matrt  legittmam  libtromm  detulit  AeredttatMn 
(Justk  iii  3  §  I ).    Nothing  more  is  Icdowd  of  this. 
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partially  remedied  thia  by  providing  that  a  freeborn  RomaQ 
woman,  who  had  had  three  children,  barti  alive  (not  all  at  one 
birthX  and  a  freedwotnun  who  had  similarly  had  four  children, 
should  be  a  statutable  heir,  and  succeed  to  her  child's  intestate 
estate  after  own  heirs,  emancipated  children  by  birth,  brotherg 
by  birth  or  adoption,  and  the  natural  father  (if  such  father 
was  either  entitled  to  the  inheritance  ab  intestato  by  statute 
or  to  effective  possession  of  the  eatnte  contra  tahutas).  If 
there  was  only  a  sister  or  sisters  leftn  they  took  half,  and  the 
mother  the  other  half.  If  mother  and  brother,  or  mother, 
brother  and  sisters,  were  left^  the  mother  was  excluded  (Ulp. 
xxvi  8;  Paulivg;  D.  ixxviii  17  fr  2;  Just.iii3§§l — 3). 

The  illegitimacy  of  the  child  did  not  affect  the  mother's 
right.  Nor  if  the  child  wa*  born  when  the  mother  was  free,  did 
its  conception  while  she  wa»  a  slave  affect  her  right.  But  if  a 
child,  born  in  slavery,  was  manumitted  before  the  mother,  the 
relation  of  mother  no  longer  existed  in  the  civil  law,  and  she 
could  not  claim  under  thia  decree.  If  deceased's  eon  did  not 
enter  on  the  inheritance,  or  if  own  heirs  did  not  accept  posses- 
sion of  the  estate,  they  did  not  stand  in  the  way  of  the  mother'8 
succession.  A  natural  lawful  father,  who  had  emancipated  hia 
eon  or  daughter,  could  claim  possession  of  the  estate  as  patron 
(if  there  were  no  own  heirs)  or  as  nearest  agnate.  But  a  grand- 
father or  great-grandfather^  even  though  he  had  been  the 
emancipator,  was  postponed  under  the  Tertullian  decree  to  the 
mother.  An  adoptive  father  ceases  to  be  father  if  he  emancipate 
his  son,  and  is  no  abstrnction  to  the  mother's  claim.  If  the 
natural  father  had  passed  by  adoption  into  another's  family,  and 
an  agnate  of  the  deceased  existed  beside  the  mother,  the  agnate 
excluded  the  father,  and  thus  the  mother's  claim  was  admitted. 
If  a  sister  existed,  she  and  the  mother  shared  the  inheritance, 
and  the  natural  father,  whether  still  adopted  or  emancipated, 
was  excluded  by  the  claim  of  the  sister  (D.  ssxviii  17  fr2  ^  i^ 
3,  3.6.8,  14—18;  butcf.frs). 

A  rescript  of  Severus  (confirmed  by  Sevenis  and  Caracalla) 
provided  that  a  mother,  who  did  not  without  delay  take  all 
proper  measures  to  obtain  suilabJe  guardians  for  her  children, 
should  lose  the  right  of  claiming  their  intestate  inheritance. 
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Her  exelusion  let  in  the  abates  if  any;  if  there  was  no  one 
with  a  claim,  the  estate  passed  by  lapse  (D.  i&.  fr  2  ^  23,  41 — 
47;  xxvi6  fr2  §  2). 

The  mother's  claim  being  under  statute  {legitima)  was  en- 
forced by  vindication  (D,ixxviiii7  fr;g  §§2,  25).  If  ahe  was 
under  power,  she  requires  of  course  the  order  of  her  father  or 
other  ascendant  for  claiming  the  inheritance  (Just.  Hi  3  §  2). 

C    SG,  Orfjtjanum. 

A  reciprocal  right  to  their  mother's  inheritance  was  given  to 
bet  children  (not  grandchildren)  by  a  SO.  Orfitianum  passed  in 
the  time  of  M,  Aureliua  and  Commodus  A.D.  178,  which  provided 
that  children',  being-  Roman  citizens  {sui  juris  or  not),  should 
have  a  statutable  right  to  their  mother's  inheritance,  if  she  was 
not  in  her  husband's  hand,  in  priority  to  brothers  or  other 
agnates  or  to  patron.  It  did  not  matter  whether  they  were  by 
the  same  or  different  husbands  or  illegitimate  (volgo  qtiaesiti),  but 
a  child  made  slave,  though  set  free  afterwards,  waa  not  entitled, 
seeing  that  neither  slaves  nor  freedmen  have  a  mother  under 
the  civil  law.  The  child  must  be  Roman,  both  at  the  time  of 
devolution  of  the  inheritance  and  at  entry:  and  entry  (at  aoy 
time  within  the  period  of  a  year)  is  necessary  for  acquisition  of 
this  statutable  inheritance.  Capitis  deminutio  (minirna)  does 
not  affect  this  claim,  not  being  under  the  Uw  of  the  xil  tables: 
but  condemnation  to  fight  wild  beasts  or  for  a  capital  offence 
at  one  time  destroyed  the  claim.  Kinder  interpretation  after- 
wards admitted  both  such  a  one  and  a  son  under  his  power  In 
default  of  all  qualified  accepting  the  inheritance,  the  old  law 
prevailed^  and  the  agnate  nearest  at  the  time  of  such  default 
succeeded.  The  mother  had  no  claim  to  a  son's  c&m'p-peculiunt 
(Uip.  xxvi  7i  Paul  iv  10;  D,  xxxviii  17  fr  i,  4,  6  §  i,  lo;  Just. 

iii4)- 

A  constitution  of  Hadrian  granted  to  the  Aegyptiana  a  like 
right  to  the  estate  of  a  grandnaother  (see  Bruas"  ao,  160  6). 

i  f^^lwe  is  the  word  used  by  Ulpiaii  aud  Paul ;  but  it  appears  to  be  used 
OS  equivalent  to  liberi  aad  includes  femalea:  cf.  e.g.  Cod^  vi  57^  fr  1  (besides 
Dig,  and  Just.), 

B.  16 
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D.    Uncehtaik  survivorship. 


When  two  or  mare  persona  died  together,  the  succession 
might  depend  on  which  was  held  in  the  absence  of  evidence  to 
have  survived  the  other.  When  father  and  son  died  in  war,  the 
agnates  claiming  from  the  fitither,  the  mother  from  the  son, 
Hadrian  held  that  the  father  died  first.  But  when  a  freedraan 
died  intestate  along  with  his  son,  respect  for  the  patron's  position 
makes  the  statutable  inheritance  to  come  to  the  patron,  unless 
the  son  is  proved  to  have  survived.  If  husband  and  wife  die 
together,  the  dowry  will  be  dealt  with  on  the  supposition  of  the 
wife's  having  died  in  matrimony,  unless  there  be  proof  to  the 
coutrary.  If  father  (or  mother)  and  son  uoder  the  age  of 
puberty  die  together,  the  parent  will  be  held  the  survivor.  If 
the  son  is  above  the  age  of  puberty  the  reverse  is  held  (D.  xxxiv 
Sfrp,  22,  23).  When  mother  and  daughter  died  together^ 
and  the  question  aross  whether  the  mother's  heir  could  claim 
restitution  of  the  dowry  from  the  daughter's  husband,  which 
was  repayable  by  stipulation  if  she  died  in  matrimony,  Ant. 
Pius  held  that  the  heir  could  not  claim,  for  the  mother  had  not 
survived  the  daughter  {ib,  fr  16).  If  a  ward  died  along  with  hia 
brother  who  was  the  substitute  in  his  fathers  will,  or  if  two  own 
heirs  were  reciprocally  substituted  and  died  together,  in  the 
absence  of  any  evidence  as  to  which  survived  it  was  held  that 
neither  did  (fr  18,  cf  xxviii  6  fr  34  pr;  xxxvii  1 1  £r  1 1  pr).  If 
master  and  slaves  die  together,  the  slaves  are  not  reckoned  as 
part  of  the  estate  (fr  18  §  1).  If  a  trust  was  on  a  condition  that 
a  father  died  sine  liberia,  and  his  son  died  with  him,  the  trust 
was  held  to  take  effect  (D. ixxvi  1  fr  iS  §  7), 
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CHAPTER  IV. 


ACQUISITION    OF   INHERITANCE. 


A.  Usucapio  pro  iisrsde  ia  when,  there  being  no  necessary 
heir,  a  man  takea  the  posse&^ion  of  eomething  belonging  to  an  in- 
heritance before  the  heir  enters*.  There  being  no  aacertained 
owner,  theft  was  held  to  be  impossible  (cf.  Book  v  chap,  vi  c) ; 
and  whether  it  was  a  moveable  or  immoveabte,  the  pussesaor 
became  owner  within  one  year.  Gains  explains  this  as  a  relic 
from  the  old  doctrine,  that  an  inheritance  could  be  acquired  by 
continued  possession  of  the  things  which  composed  the  de- 
ceased's estate';  and  an  inheritance,  not  being  a  res  soli,  waa 
included  in  ceterae  res,  for  which  the  Xll  tables  required  only 
one  year's  possession.  The  shortened  period  was  the  more 
readily  allowed  in  order  to  put  pressure  upon  the  heira  to  enter, 
so  that  neither  ereriitors  nor  the  sacred  rites,  attached  to  the 
inheritance^  should  suffer  delay.  Later  lawyers  abandoned  the 
theory  which  sanctioned  usucapion  of  an  inheritance  {postea 
creditum  eat  ipsas  herediiates  itsu-capi  tton  posse)',  but  the  practice 

^  Cf.  Cic.  Orat.  xijc  ^  2S3  ScftUi'ua  iwn  nullajn  habvit  wvidiam  ex  eo 
mtod  I*hr^(fwni*  Pompet  lucupletit  kominia  bona  fine  tettamento  pomederat. 

*  By  poaseaaion  of  the  things  the  property  in  them  onlj  aa  single 
objects  was  obtained.  Consequently  all  incorporeal  rigbtH  and  tredita 
I  remained  out.  Fossewion  and  usucapion  of  the  iuhentuncq  put  the  party 
In  the  positioD  of  an  huir :  hti  had  the  inlioritancQ  aa  a  whole,  and  tbu8  took 
bM  the  rigbta  and  credits  and  became  liable  to  the  dohta  and  the  sacral 
obligations.  Discufiaiao  has  been  very  busy  in  modem  times  with  utucapio 
pro  herede,  but  our  knowledge  is  very  smalL  See  Leiat,  Qlhck'a  Pand.  Pt  i 
p.  20S  8qq. 

'  The  flbandonment  by  the  lawyers  waa  ap].>arently  later  than  Cicero's 
time.  He  writia  to  Atticus  (i  5  §  6)  De  Tadtuna  re  mecum  Tadiat  locutus 
I  Atf,  te  ita  BcripsUt^i  mAil  esse  Jam  quod  laboraretur,  quotiiam  /ufrndiias  tigu 
eapta  e*wf.  Id  mirahamur  te  tffjwrarg  de  tutda  Ifffitima^  in  qua  dicitur  cue 
pvslla,  nihil  usu  oapi poAse  (on  the  latt«r  [mrt  see  Book  iv  chap,  iv  c  5c).  So 
he  speaks  of  losing  an  inheritance  by  neglect  to  ww :  Tu,  T.  Tt-Hi",  si  qna« 
t&fi  in  Africa  veMrit  herediteu,  iww  amiii^  aii  tm(m...re(intbisf  {Flac,  34 
§  8$.   It  waa  a  (jueatioD  of  a  praetor's  exercifiing  juriadiction  In  his  own  caae 
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continued  of  allowing  things  belonging  to  an  inheritance  to  be 
gained  by  one  year's  possession.  A  senate's  decree  undqr 
Hadrian  (perhaps  the  SO.  Juventianum,  chap,  vii)  directed  that 
this  dishonest  {ijnproba)  usucapion,  even  of  single  fchinge, 
shoutd  not  be  allowed  as  a  good  plea  against  the  heir's  suit  for 
the  inheritance.  Against  third  parties  the  visncapion  remained 
effective.  If  there  was  a  necessary  heir,  whether  own  heir  or 
slave,  usucapion  waa  absolutely  invalid'  even  under  the  old  law 
(Gat.ii  52—58,  iii  201;  c£  D.  xlij  fr29;  xlvii  2  fr  14  §  14,  fi-fip — 
71;  Cod.  vii  29), 

B.    Transfer  of  Inhebttance. 

An  inheritance,  beiuj^  incorporal,  could  be  transferred  only 
by  surrender  in  court,  only  by  a  statutable  helr^,  and  only 
before  he  had  formally  accepted  the  Buccession  by  entry  or 
otherwise.  An  heir  by  will,  before  entry  going  through  the 
form  of  surrender,  tntnsfers  nothing  and  remains  as  he  was. 
But  an  heir  of  either  kind,  who  has  once  entered,  is  fixed  with 
the  liability;  and  surrender  in  court  then  has  the  efifect  of 
transferring  the  eorporal  things  to  the  surrenderee.justas  if  they 
had  been  suiTcndered  severally,  but  not  the  obligations  whether 
active  or  passive.  The  original  heir  remains  liable  to  the 
creditors  for  the  debts  due  from  the  estate  to  them,  while 
the  debts  due  to  the  estate  are  lost  altogether  and  the  debtors 
are  freed.  Whether  a  necessary  heir  could  surrender  was  a 
matter  of  doubt.     The   Proculians  held  that  as  he   was  heir 

in  his  province).  Karfowa,  treote,  these  aa  referring  only  to  usucapton  of  the 
contonta  of  an  inheritance,  colloquially  identified  with  the  whole  (cf.  Sen. 
Ben.  VI  5  §  3),  tho  old  doctrine  having  beeo  dropt  bofore  Cicero's  time 
(RO.  ii  900).    Not  80  Pemice  LoIkso  1  p.  32S. 

Usucapion  of  things  heloiiging  Ui  an  iiih^rit*nc*  is  mentioned  by 
Cic*ro  in  deHcribing  the  order,  under  the  rulea,  an  taught  by  Q.  ScaevoU 
the  pontifei,  for  hability  to  pcifomi  the  *-jora.     Soe  chajt.  xi,  p.  388, 

•  This  is  one  of  the  inatant!ee  in  which  Stinlemund's  reading  has 
eBsentially  altered  the  meaning  ;  Necet$arh  lamert  her«de  extante  nikii  ipso 
jvre  pro  here^ie  tta»capi  potest.  Nihil  was  mi^fisdl  by  Goescheii  and  hence 
Savignj-,  Bfsiiz  ^  7  P-  83  cd.  7,  waa  misled. 

^  In  statutAble  heirship  there  was  uu  smxossion  (Gai.  iii  12)  and  conse- 
quently no  one  to  treat  the  c«>u<ion  as  a  i-enouucenieiit  of  the  right  and  to 
claim  iu  bin  torn.    Bee  Danz  Oetch.  R.  R,  ii  p.  159;  Eorlowa  RO.  id  p.  8S4. 
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without  entry,  he  waa  in  the  position  of  other  heirs  niter 
entry,  and  surrender  by  him  would  have  the  same  eflfect  as  in 
their  case.  The  SabiDiaoe  held  that  hia  action  had  no  effect  at 
all :  as  necessary  heir  he  had  no  option  to  accept  or  not,  and 
oonsequently  no  power  of  surrender  (Gai.  ii54 — 37;  Ulp.  lix 
13—15). 

For  the  practical  tranafer  of  an  inheritance  by  sale  £66 
Book  V  chap,  iv  f  5  a. 

C.    Entry  on  Inheritance. 

1.  Enti^  (aditio)  on  an  inheritance  iti  the  technical  term  for 
acceptance  of  the  position  of  heir,  whether  heir  to  the  whole  or 
only  to  a  share  of  the  estate  of  deceased.  Any  heir  entering  is 
thereby  irrevocably  fixed  with  responsibility  to  the  creditoi^ 
of  deceased,  not  merely  within  the  limit  of  the  assets,  but  to 
the  full  amount  of  the  liabilities  (if  he  be  sole  heir),  or  of  bia 
share  thereof,  juat  as  if  they  were  his  own.  All  the  property 
and  obligations  of  deceased  pass  to  him,  without  conveyance  or 
assignment  of  any  kind,  as  from  the  date  of  deceased's  death, 
either  wholly  or  as  yet  in  undivided  sharee  (D.  L  17  fr  59, 138; 
Ulp.  xxiii  4). 

In  the  case  of  necessary  heirs  (testator's  slaves,  if  made  frea 
and  heirs  by  will)  no  entry  or  consent  is  required  ;  they  are  heirs 
and  responsible  at  once.  Own  hetr^  are  also  necessary  heira 
by  the  civil  law,  but  if  they  hold  themselves,  or  are  held  by 
their  guardian,  aloof  from  the  inheritance  {si  ab  heredttate  S9 
abstinuerint),  they  are  safe  without  any  special  application  to 
the  praetor :  he  refuses  to  grant  creditors  actions  against  thenij 
and  they  are  thua  practically  in  the  same  position  as  outsiders, 
who  can  accept  or  decline  as  they  please.  Jf,  however,  they 
once  meddle  with  the  inheritance  (si  bonis  kereditariU,  or  heredi- 
taii,  se  iinviiscuerint),  the  praetor  no  longer  interposes,  their  civil 
liability  becomes  effective,  and  withdrawal  is  henceforth  as  im- 
possible for  them  as  for  outsiders  after  entry.  Exception  is 
made  in  both  cases  only  for  minora  under  the  age  of  twenty- 
five.  Gains  however  mentions  one  case  in  which  Hadrian 
allowed  an  older  man  to  withdraw  from  an  inheritance,  which 
had  turned  out  to  be  subject  to  a  large  debt  unknown  at  the 
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time  of  entry  (Gai  ii  162,  163;  98;  D.  xxix  2  fr  8  pr,  II,  12, 
37>  54.  57  5  ^txvi  76-2;  cf.  xxviii  5  fr  8/1 1 ;  Just,  ii  19  §6). 

2,  No  one  can  accept  nr  decline  nn  inheritauce  before  the 
testator  is  dead  or  before  the  aption  has  duly  come  to  him 
(pritLsquam  ei  de/eratur).  A  substitute  has  to  wait  till  the 
appointed  heir  and  previous  substitutes,  if  any,  are  no  longer 
entitled  ;  and  the  heir  ah  inteMato  has  to  wait,  if  there  is  a  will, 
until  the  heirs  named  thesrein  are  out  of  the  way,  or  the  will 
itaelf  is  found  to  be  invalid  (D.  xxix  2  fr69,  70),  If  a  man  is 
appointed  heir  uuder  a  condition,  his  decision  eannati  be  made 
effectually  till  the  coudition  have  occurred  (fr  13  pr).  Nor 
must  it  be  made  recklessly  or  uuder  seriouH  misconceptioa  of 
his  position  :  he  must  know  why  he  is  heir^  and  must  know  or 
believe  that  the  testator  is  dead,  that  he  was  pater/fiiniiias  and 
had  tlte  power  of  making  a  will,  that  the  will  waa  good,  and 
whether  he  himself  is  heir  absolutely  or  conditionally;  and  if 
heir  conditionally  on  an  occurrence  of  fact,  he  must  know  of  its 
actual  occurrence,  but  he  need  not  know  the  amount  of  hia 
share,  provided  he  do  not  assert  in  entry  a  wrong  amount 
(frl3§[;  15;  17;  2l§3;  32—34;  51  pr,  75  ;  xxxvifr2t>  If 
a  woman  is  or  is  supposed  to  be  pregnant  with  an  own 
heir,  and  the  will  has  not  noticed  postumoua  children,  the 
next  heir  by  appointment  (and  this  applies  to  intestacy  also) 
cannot  legally  enter,  unless  he  believes  she  is  not  pregnant  and 
the  event  confirms  him.  An  own  heir  however  oan  enter  even 
if  he  thinks  the  woman  pregnant,  for  in  any  case  he  will  be 
heir — to  the  whole,  if  there  be  no  other  own  heir,  or  to  a  due 
share,  if  there  be  othera  (fr  30,  84).  A  deaf  or  dumb  person 
if  intelligent  is  capable  of  entry  (iVs;  93  §1),  ^^^  *  child 
old  enough  to  be  able  to  speak  can  euter  with  the  authority 
of  his  guardian,  even  though  only  an  honorary  guardian  (fr  8, 
9,  49),  Whether  a  madman  could  enter  or  not  was  much 
disputed  (Cod,  v  70,  fr  7  §  3), 

A  man  cannot  accept  conditioually  or  for  or  from  a  certain 
time  oniy  (fr.  51  §2  ;  Li7fr77);  nor  can  he^  at  least  according 
to  some  opinions  (cf.  Cod.  vi  30  fr  20  pr),  accept  one  part  and 
repudiate  another  (D.  xxix  2  fr  1,  2);  nor  if  B  is  heir  to  A  can  he 
accept  Ji's  inheritance  and  decline  A 's  (fr  7  §  2).  If  he  ig  appointed 
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heir  to  one  part  of  the  estate  and  substituted  hdr  to  another, 
whichever  be  first  accepts  after  the  occurrence  of  the  event 
which  gives  him  title,  brings  with  it  the  other:  one  entry  is 
enough  (fr  35  pr,  76).  If  he  has  become  heir  to  one  part  and 
hia  coheirs  make  default,  their  shares  accrue  to  him  uecesaarily 
(fr  53  §  i).  Where  however  a  minor  had  become  heir  and  then 
obtained  reinstatement,  Severua  decided  that  hia  coheir  should 
not  be  further  burdened,  but  the  share  of  the  minor  should 
be  put  into  the  poaaesaion  of  the  creditors  (fr  61), 

3.  A  time  for  decision,  is  usually  in  the  case  of  outsiders 
fixed  by  the  will,  the  ordinary  time  being  100  days.  After  the 
institutory  words  Tititts  heres  esto  the  testator  would  add  cemi- 
toque  in  centum  diehus  proajimis  quilfus  acies  potefkque ;  quodni 
ita  crever^s,  exfieres  esto.  This  form  was  called  cretio  vulgaris 
i.e.  'the  ordinary  limit  of  deliberation,'  the  huudre<l  days  being 
counted  from  the  testator's  death,  or,  if  the  apjwintment  waa 
conditional,  from  the  date  (if  later)  of  occurrence  of  the  con- 
dition, but  excluding  days  on  which  the  heir  waa  ignorant  uf 
the  death,  or  of  the  appointment,  or  incapable  of  making  the 
formal  decision,  (Time  so  reckoned,  excluding  unavailable 
days,  was  often  called  utile  tempua*.)  If  the  words  qaibus  sexes 
poterisque  were  omitted,  it  was  a  cretio  cei'torum  dierumy 
*s,  limit  of  a  number  of  days  certain,'  and  time  ran  con- 
tinuously from  the  death  or  (in  case  of  substitution)  other 
initial  date,  whether  the  heir  knew  of  it  or  not,  whether 
he  was  prevented  or  not,  and  even  whether  the  condition  of 
appoiotment  had  occuiTed  or  Qot.  If  another's  slave  (or  son) 
is  appointed  heir  with  the  ordinary  cretion,  time  ruue  from  the 
slave's  (or  son's)  becoming  aware  of  his  appointment  and  of  the 
death  of  testator,  and  not  being  prevented  from  informing  his 
master  (or  father)  so  ss  to  accept  or  not  at  his  bidding  (Gai.  ii 
164,  165  ;  170 — 173;  IQO;  Ulp.  xxii  25,  27,  31,  32;  T>.  ixix  2  fr25 
5  4).  Where  the  praetor  prescribes  a  time  for  entering,  it  is  to 
the  alave'a  master,  not  to  the  stave  himself,  qui  pro  nullo 
habetu-r  apiid  praetorem  (D.  XKViii  8  fr  I  pr). 

Where  the  will  contains  a  cretto,  a  formal  deolaration  is 
necessary  for  acceptance  and  must  be  made  within  the  period, 
*  Cf.  D.  xxjiviii  1 5  fr  2  pr  and  below. 


m 


Cretio 


[Bkni 


which  if  unduly  long  is  Bometimee  shortened  by  the  praetor.  Even 
if  the  appointed  heir  has  made  up  hia  mind  to  refuse,  still,  if  he 
repent^  he  can,  so  long  aa  the  period  b  yet  unexpired,  become 
heir  by  a  formal  declaration.  This  is  made  by  utterance  (ac- 
cording to  the  onlinary  practice,  iu  the  presence  of  witnesses, 
Varro  L.  L.  vi  Si)  of  the  words:  'Whereas  P.  Mevius  haa 
'appointed  me  heir  by  his  will,  that  inheritance  I  enter  and 
'decide  on  (earn  hrreditatevi  adis.Q  cervoquey,'  If  he  does  not 
make  this  formal  decision,  he  is  irrevocably  excluded  at  the 
expiration  of  the  period  fixed,  Action  aa  heir  will  not  supply 
its  place  (Gai.ii  i66.  i68, 170;  Ulp.  xxii  28,30), 

4.  Where  there  is  no  cretio  in  the  will,  it  is  open  to  the 
appointed  heir,  as  it  is  to  the  statutable  heir,  to  enter  on  the 
inheritance  at  any  time  he  chooses.  In  this  case  entry  is  made 
either  by  a  forma!  declaration  as  abovej  or  by  acting  in  the 
character  of  heir  {p7X»  herede  gerejido),  or  even  by  a  mere  exer- 
cise of  will.  And  by  a  mere  exercise  of  will  he  can  decline  the 
inheritance.  An  own  heir  who  has  declined  hia  father's  inherit- 
ance fyin  yet,  if  the  estate  remaina  untouched,  alter  hia  mind 
and  accept.  But  in  other  caees  decision  either  way  is  iirevoc- 
able.  If  the  appointed  heir  delays  in  coming  to  a  decision,  or 
in  performing  a  condition  within  hia  power,  on  which  condition 
his  appointment  rests,  tlie  praetor  is  wont,  on  the  application  of 
creditors  of  the  estate  and  full  hearing,  to  fix  a  limit  of  time  for 
the  heir's  decision,  and  ia  default  of  decision  to  allow  the 
creditors  to  sell  the  estate.  If  the  condition  is  beyond  hia 
power,  the  praetor  will  allow  a  sale  after  a  certain  time.  For 
sufficient  cause  the  time  may  be  extended.  Where  the  estate 
is  large,  and  some  parts  are  deteriorating  or  are  too  expensive 
to  keep  up,  the  praetor  allows  the  heir  during  deliberation,  or 
an  agent  appointed  by  himself,  to  sell  such  things  without 
prejudice;  and  where  there  are  debts  under  penalty  if  not 
repaid,  or  for  which  valuables  have  been  pledged,  he  allows 
them  to  be  discharged,  the  amount  being  raised  from  cash  in 

^  C£.  Cic  Att.  xi  2  §  I  LUtertu  ivxu  acanpi  pr.  Nan.  Ft^.  eoque  ipto 
di«  «x  tcstafwnio  crem  heredita^mn.  Plin,  £^.  Traj,  75(^79)  Rogavit 
teatamento  ul  Juiredikltem  »liam  adittm.  cer»6T«rn^ns  ac  d&inde...Teddef«m 
(i.ff.  it  was  to  be  a  bitat). 
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hand  or  by  sale  of  fungibles  or  by  collection  of  debts  due  to  the 
CBtate,  or  if  neceasary  by  sale  of  superfluous  articles.  The  lite 
course  is  followed  in  the  case  of  a  ward,  who  is  not  generally 
required  to  decide  until  puberty,  but  is  on  cause  shewn  put 
under  &  prohibition  not  to  impair  the  estate^  except  for  his 
own  subsistence  or  for  funeral  expenses  or  necessajy  main- 
tenance of  the  property  (Gai.  ii  1 67,  1 69 ;  Ulp.  x  xii  29 ;  D.  xsviii 
8fr  I — 9;  5  fr23§  r  sqq.;  Cod.  vi  31  fr6pr).  Aeon  in  his  father's 
power,  if  he  die  while  atill  deliberating  whether  to  entef  or 
not,  tranamits  his  right  to  his  posterity  (Cod.  vi  jofr  19  pr). 
A  son  appointed  both  an  heir  and  legatee  doea  not,  by  keeping 
aloof  from  the  inheritance,  lose  claim  to  the  legacy,  unless 
testator  so  intended  (D.  ixx  fr  87 — 90). 

'  Acting  in  the  character  of  heir '  is  dealing  with  things 
belonging  to  the  inheritance  &»  your  own.  Such  acts  are  sell- 
ing things,  giving  rations  to  slaves,  making  use  of  slaves  or 
beasts,  arranging  the  cultivation  or  accounte  of  the  farms^  etc. 
Whether  this  or  that  act  implies  acceptance  of  the  inheritance 
depends  not  so  much  on  the  act  itself  as  on  the  intention  to  act 
in  the  character  of  heir.  Pro  fierede  gerere  non  est  facH  quam 
anmt.  Even  dealing  with  what  does  not  belong  to  the  inherit- 
ance may  irom  the  intention  shewn  fix  a  man  with  the  position 
of  heir,  e.g.  retaining  property  which  was  pledged  to  the  estate, 
or  taking  possession  as  heir  of  wha.t  is  not  part  of  the  estate. 
But  mere  acte  of  pious  affection  or  desire  to  safeguard  others 
goods  will  not  make  him  answerable  to  the  creditors  of  the 
inheritance  (Paul  iv  8  §  23(25);  D.  xxix  2  f r  20  pr,  21  §  1,88). 

5.  'Meddling  with  the  estate'  is  in  the  ca&e  of  an  own 
heir  of  much  the  same  meaning,  only  that  as  a  member  of  the 

'  jVff  baaa  or  hvreditatem  dsmi/iuat  m  the  technical  phriLse  in  all  guch 
cases.  E,g.  it  m  used  by  Cicero  in  a.  letter  to  hXa  brother  Quiatua,  who 
was  reported  to  havBj  in  his  jirovincial  iii^lmiDiatratioD,  acting  in  the 
interesit  of  C.  FundAiiiUH,  otdorciJ  the  people  of  A|K>llonia  in  Mysia  Dot 
to  allow  the  Agonts  of  L.  Flaviua  'to  inip&ir  the  estate'  of  L.  Octaviiu  Nero 
to  whom  L.  Naevivu»  was  heir,  luHil  Fuudaniiut'  cUiu  on  Neru'a  eutato 
had  l»eeu  ijaid.  Cicero  poiritu  out  to  hie  brother  that  the  debt  had  not 
been  proved,  and  that  it  was  an  unheard  of  thing  to  tie  an  heir  to  the 
pajment  of  a  daht,  eapecially  one  which  might  not  be  really  due  {ad  (^,  Fr, 
i  2  §  10). 
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household  he  may  naturally  be  called  to  the  performance  of  duties, 
which  in  the  case  of  outsiders  would  more  readily  imply  accept- 
ance of  heirship.  A  son  perhaps  buries  his  father  or  celebrates 
due  ritea  at  his  tomb;  he  repairs  buildings,  lets  houses  or  farms, 
feeda  the  slaves,  feeds  or  even  sells  the  beasts  of  burden ;  if  he 
does  it,  cot  as  heir  and  owner,  but  only  for  due  security  of  the 
estate,  he  is  not  fixed  with  liability  as  heir.  It  was  the  practice 
in  such  cases  for  him  to  declare  before  witnesses  that  he  is  not 
acting  as  heir.  But  this  was  not  necessary  {Const  of  Sevenis 
ap.  KrUger  iii  p.  254).  A  sou  is  entitled  to  maintenance  (alt} 
daring  deliberation ;  hut  if  he  carries  off  {amovent)  in  bad  faith 
any  effects  of  the  estate,  he  can  no  longer  avoid  the  position  of 
heir;  if  he  does  so  after  declining,  he  is  liable  to  the  creditors  for 
theft.  He  may  aue  for  a  freedman'a  aervices  or  may  ask  sup- 
port from  a  freedman  of  his  father's  without  assuming:  the 
inheiitance ;  for  these  act)^  are  open  to  aU  sons,  but  not  to  ali 
heira.  But  if  in  any  way  he  does  that  which  only  as  heir  he 
would  do,  e.g.  pay  a  debt  of  testator's,  he  becomes  responsible 
as  heir  to  the  creditors  (D.  xxix  2  fr  20  §§  I.  2,  4  ad  Jin.,  7 1 
§§  3 — 9  ;  ^7  ;  Cod,  vi  30  fr  2).  If  he  holds  aloof,  but  arranges 
for  someone  to  buy  testator's  estate  on  his  account^  he  makes 
himself  liable  to  the  creditors  (D.  fr  91). 

If  an  own  heir  decides  to  hold  aloof  from  the  inheritance^ 
and  there  is  a  coheir,  either  own  heir  also  or  outsider,  who  has 
already  become  responsible,  yuch  coheir  has  the  option  to  keep 
or  give  up  all,  unless  the  creditors  are  willing-  to  puraue  his  share 
of  the  estate  only.  If  he  remains  on  that  understaudiug,  they 
must  cede  to  him  their  rights  of  suit  againj^t  the  other  share. 
Any  bargain  by  which  creditor  agree  to  take  less  than  the  iuU 
amount  of  their  debts  must  have  the  consent  of  a  majority  of 
the  creditors  in  value  (D.  fr  55  ;  ii  14  fr  7  g  17 — 19).  If  the 
coheir  diea  before  the  other  decides  to  stand  aloof,  the  option  is 
given  to  his  heir  (D.  xxix  2  fr  56).  If  one  own  heir  meddled 
with  the  business^  after  the  other  had  held  aloof,  the  former  has 
actE^d  with  his  eyes  open  and  cannot  avoid  fuEl  responsibility 

(fr  38). 

6.  Where  another's  son  under  his  power  or  another's  slave 
is  appointed  heir  he  must  aA'ait  an  order  from  the  father  or 
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master,  who  before  giving  the  order  to  enter  must  have  the  like 
intelligent  knoivledge  of  the  Hituatiou  aa  if  he  were  appoiuted 
heir  himself.  The  order  must  be  for  entry  on  a  specitied  in- 
heritiince^  and  the  River  must  kaow  whether  it  is  for  the  whole  or 
for  ft  share,  and  whether  he  is  instituted  or  substituted  heir.  But 
it  still  seems  that  an  order  to  accept  part  is  gnod  for  the  whole, 
and  an  order  to  accept  under  a  wilt  is  good  for  acceptance  ah 
intestato;  but  not  vice  verm,  in  either  case.  The  order  (whether 
by  mesaage  or  letter  or  sign)  must  precede  the  entry,  except  in 
the  case  of  succession  under  the  SC.  Orjitzanum,  where  ratifica- 
tion wili  do.  Il  may  be  conditional  on  the  Bon  or  slave's  fading 
[himself  entitled  or  on  the  inheritance's  appearing  to  hira  worth 
acceptance ;  and  if  the  son  or  slave  is  aware  of  a  fact  necessary 
to  the  validity  of  llie  entry,  the  father  or  muster's  ignorance 
does  not  a9ect  it.  The  death  or  insanity  or  arrogation  of  the 
father  or  master  invalidates  the  order,  if  entry  has  not  taken 
place  (D.  xxix  2  fr  25  §4sqq-.  JO  §7, 47, 93  pr). 

A  father  or  master  cannot  enter  in  place  of  his  son  or  slave, 
who  h&a  been  appointed  heir;  but  if  a  father  acts  as  heir  with 
the  son's  consent,  a  series  of  rescripts  decided  that  he  became 
heir.  Neither  caa  validly  repudiate  such  an  inheritance  without 
the  consent  of  the  other  (D,  tfr,  fr  6  §  3,  1 3 1  3 ;  Cod,  vi  30  fr  4). 
A  slave's  consent  is  required,  though  there  are  cases  in  which 
he  can  be  cooipelled  to  enter  (D.  xxxvi  i  fr  67  pr  ;  xxix  4  fr  i  §  3). 
If  a  father  be  appointed  heir  as  well  as  fais  son  or  slave,  the  son 
or  slave  entering  by  his  order  makes  him  heir  to  hia  own  share 
as  well  as  theirs;  but  if  the  father  enters,  he  does  not  get  their 
shares,  until  he  has  given  the  order  and  they  have  entered  (fr 
26,  36),  If  a  son  is  eumncipated  or  slave  manumitted  after  an 
order  but  before  entry,  he  becomes  heir  himself.  If  the  slave 
be  appointed  heir  to  one  part  absolutely^  and  to  another  con- 
ditionally, he  must  enter  twice,  and,  if  manumitted  before  the 
condition  occurs,  keeps  that  share  himself  (fr  80  §  2).  A  com- 
mon slave  entering  by  order  of  one  master  makes  him  heir  in 
proportion  to  his  share  in  the  slave ;  if  the  co-owners  do  not  alt 
give  an  order,  their  shares  accrue  to  anyone  who  has  ordered; 
but  if  the  slave  has  been  set  free,  he  can  enter  and  take  their 
shares  himself  (fr64^67).     If  there  ia  a  substitute  appointed 
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for  the  case  of  the  slave's  not  being  heir^  and  the  slave  enters 
on  ths  order  of  one  master  ooty,  the  substitute  ia  entitled  to 
the  other  share  (D.  sxviii  6  fr  48  pr). 

7.  Entry  on  an  inheritance  is  an  act  of  the  person  and  not 
a  mere  piece  of  work  included  ia  a  slave's  services.  Hence  the 
ugufructuary  of  a  slave  does  not  acquire  an  inheritance  left  to 
the  slave,  nor  does  a  husband  acquire  an  inheritance  left  to  a 
slave  belouging  to  his  wife's  dowry^so  as  to  entitle  hira  to  retain 
it  against  his  wife's  action  for  dowry.  Nor  does  a  freeman  in 
bona  Jide  servitude,  entering  on  an  inheritance  by  order  of  his 
putative  master,  acquire  it  for  him  :  he  acquires  for  himself,  if 
he  willa  it  as  Labeo  thought,  whether  he  wills  it  or  not  as 
Trebatiua  thought.  If  he  was  appointed  heir  on  the  master's 
account  Julian  appears  to  have  thinigbt  he  might  be  regarded 
as  acquiring  &r  rs  dommi,  and  therefore  for  hia  master :  others 
held  that  the  inheritance,  though  acquired  by  the  supposed 
slave,  mu&t  be  restored  to  his  master  (fr45 ;  zh  i  fr  19  ;  xitviii 
5  fr  60  pr). 


CHAPTER  V. 


BONORUM   FOSSESSro". 


A.    Character  and  protection. 

1.  The  praetor  exercised  a  large  and  salutary  jurisdiction 
over  the  succession  to  a  deceai^t^d  person's  estate.  This  was  in, 
the  interest  of  the  natural  heirs,  who  might  otherwise  have  been 
excluded  by  testator's  oversight  or  by  failure  in  the  performance 
or  proof  of  some  technicality,  or  by  the  superannuated  rigidity  of 
the  early  law.  As  marriage  no  longer  usually  involved  the  wife's 
coming  into  the  hand  of  her  husband,  as  emancipation  of  sons 

*  This  term  (btmortUn  poMctsio)  la  rare  in  Cicero.  Leist  (Gluck'a  Pand, 
Bk37  I  p.  49)  quotes  Clueiit.  60  |  165;  Orat.  I  pro  Com.  Fragni.  37  eiL 
MUller;  Ep.  Fam.  viit  21  (  Vmr.  14  §  12  bomtium  posseinonumqtie  ia  not 
clearly  aa  instance).  Cicero's  usual  phrafle  is  Aeredilatut  fxtsgi-nw  ;  e.g.  Verr, 
iii4;§it7;  4G§ii8;  47§iZ4r  ii37§i6;  Ep.  Att.  v'n  %i^',  Part. 
Orat,  28  §  98,  e<ft ;  Vftler.  Max.  vii  7  %%  5—7. 
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became  more  frequent,  aa  the  clan  ce&sed  to  be  a  Uring  and  active 
institution,  and  the  forms  of  making  wills  became  out  of  date, 
the  praetor  gave  more  effect  to  the  claims  of  relationship  by  blood 
and  to  the  presumed  intentions  of  a  testati^r.  And  this  he  did, 
not  hy  directly  annulling  the  rules  of  the  strict  law,  or  by  mere 
arbitrary  action^  but  by  granting  po&seaaioa  of  deceased's  eetate 
according  to  rules  previously  announced  in  his  standing  edict; 
and  protecting  the  possessors.  Such  possessors  were  not  heirs, 
but  only  in  the  place  of  heirs.  They  were  not  in  strict  law 
owners  of  the  property,  or  creditors  to  deceased's  debtors,  or 
debtors  to  deceased's  creditors  ;  they  had  the  property  only  tti 
himis,  and  required  usucapion  to  perfect  their  title ;  they  sued 
and  were  siicd  on  a  fictitious  assumption  that  they  were  heirs 
(Gai.  iii  So,  8 1  ;  iv  34 ;  Ulp.  xxviii  12).  The  origin  aud  precise 
steps  of  the  praetor's  action  are  nob  known',  but  it  appears 
probable  that  it  sprang  from  a  merely  temporary  arrangement 
for  the  due  conduct  of  a  suit  or  suits  for  the  inheritance  among 
the  natural  and  apparently  legal  claimants.  Other  considera- 
tionij  may  have  assisted. 

However  that  may  be.  the  edict  classified  this  ioterference 
under  three  heads  in  the  following  oi'der:  (i)  Bonorum  possessio 
contm  tabulas,  (ii)  B.  P.  secunduvi  tabulas,  (iii)  B,  P.  ab  intestato'f 
the  first  admitting  children  who  had  been  overlooked  in  their 
father's  will,  or  patrons  who  had  not  been  given  their  due 
share ;  the  second  confirming  the  provision  of  a  will  which  was 

'  DiSbrent  theories  have  been  put  forward  on  the  arigin  of  the  prae- 
torian interferenco.  The  principal  liuea  are  tive.  1.  Correction  of  civil  law 
by  adoption  of  rulea  of  prasfor  peregrijius  resting  on  jut  gentium  (Hugo); 
S.  Imitation  of  rulea  fi>r  occupation  of  public  la.nd  (Niebuhr];  3.  Hegula- 
tioD  of  immapio  pro  Jt^rede  (Huschke)  \  4.  Hegulatton  of  tho  poaition  of 
pSJftiea  in  the  suit  for  ttti  inheritance  (Demburg,  Vangerow);  5.  Preaaura 
Oh  the  civil  heira  to  take  up  the  inheritance  by  wtiming  that  otberwiaa 
clsimanta  lead  ontitled  would  ba  admitted  (Leiat).  See  Vungerow  Pand. 
§398;  Danz  JiecifUsffetcAichte  ii  p.  143,  sqq.;  Leiat,  QlUok'^  Pand.  Ekj?  i 
p.39Hqq, ;  Qimrd  Jfan^  p.  ggyn. 

Cicero  refera  generally  to  the  praetor'B  action  iq  this  mnttai':  Fart.  Or. 
zS  §  93  Hum,  kereditatvt  sine  teg«  utU  iine  (entaMeJito  pelUar  poancmo,  qiiui 
ttaqmits  atqut  (Mquiuimum  qvaeritur  t  Here  ftnf  leqe  refers  to  B.  P.  txmira 
tabulcu ;  sine  i«it.  to  B.  P,  ab  i/Uesiat<K 
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technically  invalid,  but  (until  a  rescript  of  AntoninuB)  oon- 
finning  it  only  if  there  was  no  heir  ah  ifdestato  to  contest  it ; 
and  the  third  enlarging  and  amending  the  narrow  list  and 
order  sanctioned  by  the  Xli  tables  for  succession  to  an 
intestate  inhexitance. 

The  term  btma  'goods'  when  used  in  this  connexion  denoted 
the  whole  estate  of  the  deceased,  both  corporal  and  incorporal, 
its  rights  and  liabilities,  its  gain  and  its  losa.  'Possession  of 
the  goods '  was  the  right  of  pursuing  and  retaining  the  patri- 
mony or  any  single  thing  which  was  dGceaaedl's  when  he  died 
{jus  per^equ&jidi  reti7i£ndique  patrimoni  sive  rei  quae  cnjusque 
cum  morituT  fiiit   D.  xxxvii  l  f r  3  |  3). 

2.  Acquisition  of  this  right  waa  voJuntary.  It  is  generalty 
called  '  acknowledgment '  (agnoscere.  agnitio)  and  corresponded 
to  entry  on  au  inheritance.  It  could  be  acquired  by  oneself  or 
through  another,  either  on  previous  mandate  or  on  ratitication 
within  the  prescribed  time,  and  was  open  to  municipalities  and 
other  communities,  and  to  companies  and  clubs.  In  case  of 
disputCj  posaessioti  was  granted  only  after  due  and  solemn 
hearing  (pro  t7-ibunali,  ih.  fr  3  §§  3,  4,  7 ;  xlvi  S  fr  24  pr).  A  slave, 
or  woman,  or  an  ahaeut  or  even  non-applicaot  person  can  be 
granted  possession,  if  the  praetor  is  aware  of  the  fact  or  status. 
A  person  under  the  age  of  puberty  requires  his  guardian's 
authority  to  apply  or  to  repudiate,  hut  the  guardian  has  no 
power  to  repudiate  a  grant  for  him  (D.  xxxvii  i  fr  7,  S ;  xixviii  g 
fr  1  §4).  No  grant  can  be  made  to  one  who  ia  hy  statute, 
senate's  decree,  or  imperial  constitution  disqualified  from  taking 
an  inheritance,  or  ia  under  capital  sentence  (D.  xxxvii  J  fr  12, 
1 1,13).  Mute,  deaf,  blind,  persona  are  capable  of  accepting 
poBsesaion  if  they  know  what  they  are  doing  (D.  xxxvii  3  fr2). 
If  there  are  more  than  one  person  with  equal  claims,  all  are 
admissible ;  if  one  only  accepts,  the  shares  of  the  others  (if 
under  the  same  title)  accrue  to  him,  whether  they  have  died 
before  acceptance  or  have  repudiated,  or  have  not  accepted  in 
time  (D.  xxxvti  I  fr  3  §  9 ;  4,  5),  The  time  for  application  is 
a  year  for  children  and  parents,  100  days  for  outsiders.  It  begins 
to  run  from  knowledge  of  deceased's  death  and  ascertainment 
of  applicant's  being  the  nearest  relative,  whether  the  will  baa 
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been  opened  or  not  (Ulp.  iiviii  lo;  D.  xxjcvli  i  fr  to;  xlviS 
fr  24).  la  the  case  of  a  child  or  ward,  time  runs  from  the 
knowledge  of  hU  father  or  guardian  (xxxvii  I  fr  7§  2).  It  does 
not  run  bo  long  aa  the  person  entitled  13  mad  (xxxvii  3  fr  I). 

3.  To  enable  the  person  to  whom  the  grant  was  made  to 
obtain  what  belonged  to  the  estate  from  anyone  iu  actual  occu- 
pation, an  interdict,  called  from  the  irtitial  words  quorum  bonorum, 
was  issued.  It  ran  as  follows  :  '  You  are  to  restore  to  so  and  so 
'  anything  belonging  to  the  estate  of  which  posseasioQ  has  been 
'  granted  to  him  under  my  edict,  which  you  possess  in  the  charac- 
'  ter  of  heir  or  mere  possesaor,  or  would  have  been  poasesaingj  if 
'usucapion  had  not  taken  place,  or  which  jou  have  fraudulently 
'  ceaaed  to  poasess,'  The  injucction  to  restore  is  addressed  to 
anyone  who  is  possessor,  either  as  being  Heir,  or  thinking  hini- 
Belf  to  be  heir,  or  who,  without  any  real  ground^  holds  a  thing 
Lbelonging  to  the  estate  or  the  estate  itself,  though  knowing 
'  that  it  does  not  belong  to  him.  When  the  grantee  of  the 
poBSfitision  has  once  obtained  possession,  this  interdict  is  no 
longer  applicable  :  he  must  resort  to  the  ordinary  inteHicts 
{uti  possidetis,  de  vi,  etc~).  Nor  ia  it  applicable  for  the  recovery 
of  any  but  corporal  things :  for  debts  the  grantee  must,  as  stated 
above,  sue  with  a  Bction  (Gai.iv  144;  D.  xHii  2). 

The  utility  of  this  interdict,  probably  on  account  of  a  shorter 
and  more  peremptory  procedure  than  that  of  the  ordinary 
action,  made  a  grant  of  possession  of  the  et^tate  desirable  even 
for  a  rightful  heir,  whether  by  will  or  iutestacy.  If  he  did  not 
apply  for  it,  it  stood  open  to  anyone  who  had  a  remoter  possible 
claim  to  the  inheritance;  for  instance,  to  those  who  would  have 
been  entitled  if  there  were  no  will,  or  are  entitled  even  against 
the  will.  Or  supposing  the  statutable  heir  to  content  himself 
with   his  statutable  right  and   not  to  apply  for  the  praetor's 

at,  then  it  was  open  to  another  agnate,  or,  if  an  a^ate  had 
entered  on  the  inheritance  but  not  taken  the  grant  of  possession, 
it  was  still  open  for  a  cognate  to  apply.  In  all  such  cases,  how- 
ever, the  possessor  can  be  evicted  by  the  rightful  heir,  and  his 
possession  is  therefore  unreal  {posseasio  ^ne  re).  Efl'ective 
posoession  in  contrast  to  this  was  described  as  real  (jmssessio 
ctttn  re  Gai.  iii  33 — 37  ;  Ulp.  xxviii  13). 
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4.  Another  interdict  quod  hgatorum^  was  grauted  to  the 
poBsessor  of  a  deceased's  estate  to  enable  him  ta  get  restoration 
of  anything  occupied  by  a  legatee  without  the  consent  of  the 
bonorum  possessor.  The  praetor  required  that  legatees  should 
not  take  the  law  into  their  own  bands  {jus  sibi  ipsos  dicere}, 
but  make  their  demand  on  the  bonorum  possessor  (whether  they 
sued  by  real  or  personal  action).  If  it  ig  uncertain  in  what 
character  the  defendant  holds  possession^  whether  claiming  to 
be  heir  or  legatee  or  mere  possessor^  the  course  recomraeoded 
waa  that  the  tonoru/ii  possessor  should  bring  the  interdict 
quorum  bonorum  as  well  as  this  interdict,  so  as  to  fix  defendant 
with  liability  in  any  character,  the  bonorum  possessor  making  a 
brmal  declara.tion  that  he  intended  to  enforce  only  one  interdict. 
tie  interdict  ran  against  even  an  heir  so  far  as  he  took  a  thing 
specially  {per  praeceptmiem),  and  (in  an  analogous  form)  against 
one  to  whom  a  usufruct  or  U8e  or  easement  had  been  left,  and 
against  anyone  in  p(is&;eJSsion  under  the  praetors  order  for  due 
safeguarding  of  le^cies.  Moreover  it  ran  not  only  against  the 
first  possessor  but  his  heirs  and  successora,  whether  universal  or 
singular.  Consent  on  the  part  of  the  bonorum  possessor,  whether 
previous  or  subsequent  to  the  occupation,  removed  the  liability 
so  far  as  the  consent  extended.  But  such  consent  was  valid  only 
if  given  after  the  bonorum  posstissor  had  obtained  the  praetor's 
grant  (D.  xliii  3  f r  i  ;  Vat.  90). 

The  bonorum  possessor  was  required  to  give  proper  security, 
either  hie  own  or  sureties  also,  if  demanded  by  defendant.  He 
need  not  offer  it,  but  must  be  ready  to  give  it  when  the  interdict 
is  issued  (D.  ib.k  I  §  l6^fr  2  §  i). 

If  the  interdict  was  not  obeyed  by  restoration  of  the  thing 
occupied^  the  damages  were  calculated  by  the  plaintiff's  interest 
in  the  restoration  (fr  2  §  2}. 

The  interdict  did  not  run  against  one  who  held  under  a 
mortis  causa  gift,  the  bonorum  possessor,  like  an  heir,  being 
entitled  ipso  jure  to  his  Falcidiaii  share,  though  the  thing  itself 
be  with  tlie  donee  (fr  i  §  5). 

>  See  Laist,  Qluck's  Pand.  Bk  j?  Bd  i  p.  412  sq. ;  Lend  K  P.  §  228 ; 
PalingeTtet.  ii  p.  801.    The  Digest  ha^  made  it  applicable  to  the  ^r. 


I 


Ch  T  b]    Bonoritm  possemo  contra  tabulm         241 
\.    Possession  of  deceased's  estate  contrary  to  the 


i.      Br  CHILDREN. 

1.  The  claims  of  children,  grandchildren,  etc,,  living  and 
postiimouSj  who  are,  or  may  by  the  removal  of  their  fathers 
become,  owa  heirs,  were  protected  by  the  praetor  no  less  than 
by  the  civil  law,  but  with  more  regard  to  kinship  by  blood  than, 
to  the  strict  rules  of  agnation.  If  testator  had  dealt  plainly 
irith  children  under  his  power  by  appointing  thern  heirs  (either 
absolutely  or  on  a  condition  which  in  fact  occurred),  or  bj  duly 
disinheriting  them  (in  the  grade  to  which  the  inheritance 
actually  came),  both  civil  law  and!  praetor  respected  his  judgment. 
But  if  the  testator  simply  passed  them  by  without  notice,  the 
civil  law  invalidated  the  will,  where  sons  were  pasaed  by.  and 
admitted  overlooked  daughters  to  share  equally  with  the  heirs 
appointed  {scriptis  futeredibus  in  partem  adcrescunt).  If  one  son 
waa  overlooked,  alt  the  children  became  heirs  as  on  intestacy ; 
if  children  were  appointed  heirs  and  a  daughter  overlookedj  the 
result  waa  the  same;  but  if  strangers  were  appointed  heirs,  an 
overlooked  daughter  or  daughters  did  not  oust  the  stmngers  from 
the  inheritance  as  an  overlooked  eon  would,  but  became  heir  or 
heirs  to  a  moiety,  the  atrangerii  having  the  other  moiety.  The 
pi^etor  however  treated  male  and  female  own  heirs  alike,  and  if 
outsiders  were  appointed  heirs,  he  granted  possession  of  all  the 
testator's  estate  to  the  own  heira  in  equal  shares,  and  though 
not  displacing  the  outsiders  from  being  heirs,  left  them  nothing 
but  the  name  {hereden  sine  re)'.  M,  Aurelius,  however,  prac- 
tically restored  the  old  rtde  as  regards  overlooked  women^ 
Umitiog  their  share  of  the  possession  of  the  estate  to  what  they 

1  If  an  heir  entered  under  a  will  which  overlooked  an  Bmatioipated  boh, 
he  had  tio  fiSectnaJ  hold :  the  aon  if  he  applied  could  draw  away  the 
Buhstaiice  of  his  pouitirm  from  him  :  a  debtor  siiing  him  could  be  mot  hj 
the  plea  of  the  poBBibilitj  of  an  emancipated  aon  obtaining  a  grant  of 
possfetsion  Si  noil  in  ea  eaiita  tabulae  testanienli  tint  ut  contra  «aa 
^mancipato  honorum  potseuio  dan  poateL  Julian  uaea  a  strong  espres- 
sion  quamdm  bonorum  jwMdMW  cojitra  tabidca  flio  dart  potett^  herea 
ifuodammodo  debitor  /urn  uf  (D.  xliv  7  &  15);  cL  Lelst  in  Qliick'd  FaruL 
Bk  37  ii  §  5. 

B.  16 
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would  hava  had  by  the  civil  taw.  Grandsons  and  grand  daughters 
were  treated  by  the  civil  law  and  by  the  praetor  in  the  same 
way  a-s  daughtera  (Gai.  ii  123 — 126;  D<  xsxvii4fr  3  ^  12,  13, 
fr8§l  ;  0>d.vi28fr4§l). 

Children  by  adnption  were  treated  aa  natural  childreu  sa 
long  as  they  continued  in  the  adoptive  family  :  but,  if  ennanci- 
pated,  thpy  thereby  lost  all  rights  in  that  family  {Gai.  ii  136, 

13;)- 

2.  Emancipated  childreu  b}'  the  civil  law  were  no  longer 
own  heii-s  and  were  outside  their  natural  family  altogether  :  tJiey 
could  of  course  be  appointed  heirs  in  the  will  just  as  any  other 
outsiders,  but  there  was  no  necessity  to  appoint  or  disinherit 
them,  they  might  be  passed  by  without  affecting  the  validity  of 
the  will.  The  praetor  however,  by  hie  edict,  recognized  their 
full  claims  as  children,  and  if  any  were  dead  leaving  chitdren, 
recognized  the  claims  of  the  children  as  representing  their 
father.  If  any  such  were  overlooked  by  the  will,  the  praetor 
gave  him  or  her  possession  aloug  with  own  heirs  and  with  others 
in  the  same  position  as  themselves.  One  being  overlooked 
opened  the  door  to  all,  and  the  rules  of  civil  law  intestacy  were 
followed  (Gfti.  ii  135  ;  trip,  xxii  23,  xxviii  2,  3  ;  D.  fr  i  §  I,  frj). 
Thus  (to  take  some  examples),  if  a  son  (or  daughter)  and  two  or 
more  grandsons  by  a  dead  son  are  living  at  the  death  of  testator, 
and  only  one  has  been  overlooked  in  the  will,  all  are  admitted 
to  the  possession,  the  son  (or  daughter)  taking  one  hall",  the 
grandsons  dividing  the  other  half  fafctween  them  (fr  1 1  |  i).  If 
said  testator  having  also  a  grandson  by  the  living  son  emancipates 
him  and  then  adopts  him  in  the  place  of  a  son,  the  possession 
will  be  granted  in  thirds  to  the  son,  to  the  grandson  as  adopted 
son,  and  to  the  two  grandsons  together  (one-ststh  each).  If  he 
adopt  him  nut  only  as  son  to  himself  but  as  father  to  the  two 
grandsons,  the  division  will  be  in  halves,  each  son  taking  one 
half,  and  the  grandsons  being  excluded  by  their  new  father.  If 
after  this  adoption  he  emancipates  him  again,  retaining  the  two 
grandsons  in  hia  power,  the  original  poaition  of  all  three  grand- 
aous  is  resumed.  If  one  grandson  by  the  dead  son  does  not 
apply,  his  share  accrues  to  his  brother.  If  there  are  two  sons 
(or  daughters)  and  some  grandchildren  by  a  dead  son,  and  one 
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son  (or  daughter)  doea  not  apply,  the  share  accrues  both  to  the 
other  son  (or  daughter)  and  to  the  grandchildren,  the  poaaeaaion 
of  the  estate  being  divided  iafco  halves  (cf.  f r  3  §§  I — 3. 12  §  l), 

The  same  view  of  the  continuing  connexion  nf  an  emanci- 
pated aon  to  his  original  family  is  shewn  by  the  praetor's 
allowing  his  children,  if  left  behind  when  he  was  emancipated, 
to  claim  (if  overlooked  in  their  father's  will)  pnissesstou  of  his 
estate  provided  their  grandfather  is  still  alive  (fr  7). 

3.  Suns  given  in  adoption  (or  arrogated  after  emancipation) 
and  emancipated  by  their  adoptive  father  during  the  life  of 
their  natnral  father  are  aa  if  they  had  been  simply  emancipated 
by  the  latter ;  they  are  so  far  connected  again  with  him  and 
have  no  connexion  with  their  adoptive  father  (fr6|4;  Just,  iii 
2  ^  10 — 12) ;  but  sons  given  in  adoption,  or  arrogated,  and  re- 
maining in  the  adoptive  family  at  the  time  of  their  natural 
father's  death,  and  passed  over  in  his  will,  have  no  claim  to  his 
estate,  even  if  their  adoptive  father  be  dead.  But  the  praetor 
made  elt  exception  in  some  cases  where  the  adoption  was  into 
a  family  not  strange  in  blood.  Thus,  if  a  son  when  emancipated 
leaves  hia  own  son  with  his  grandfather  and  afterwards  receives 
him  back  again  by  adoption,  the  grandson  is,  after  his  own 
feither's  death,  admissible  to  the  possession  of  hie  grandfather's 
estate.  Similarly  if  an  emancipated  son  beget  a  son  and  give 
him  in  adoption  to  his  own  father  and  die,  the  grandson  is 
admissible  to  the  possession  of  the  estate  of  his  own  natural 
father,  just  aa  if  he  were  not  by  the  adoption  in  a  different 
family  (fr  3^7, 8),  But  an  adoptive  son  given  again  in  adoption 
by  hia  adoptive  father  has  no  claim  in  any  case  to  share  in  the 
possession  uf  such  a  father's  estate.  It  was  only  in  the  case  of 
original  blood  relationship  that  the  grant  coiUd  be  claimed:  he 
must  be  ex  liberis  (fr  8  §  1 2). 

4.  In  another  case  some  difference  of  opinion  prevailed.  If 
a  father  emancipated  his  son  and  then  gave  himself  in  adoption 
and  died  after  hia  adoptive  futherj  could  the  emancipated  son, 
if  passed  over  in  his  father's  will  claim  possession  of  his  estate, 
seeing  that  they  were  in  entirely  different  families?  Julian 
said  No,  MarcelEus  thought  this  hard  upon  the  son,  who  though 
separated  from  his  father  by  an  adoption  had  not  got  a  new 
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father,  as  he  would  if  he  himself  had  been  given  in  adoption. 
XJIpian  (in  Dig.)  approves  the  dissent  from  Julian.  Africanus, 
apparently  agreeing  \Tith  Julian^  thought  it  was  a  case  not  for 
the  ordinary  edict  but  for  a  special  decree,  and  that  thus  he 
might  be  qualified  for  possession  of  both  his  father's  and 
(natural)  grandfather's  estate  (fr  14  §  i,  17), 

5.  Natural  or  adoptive  children  still  under  power,  and 
natural  children  emancipated  or  given  in  adoption,  all,  if 
appointed  heire  by  thuir  father,  share  in  his  estate  with  those 
who  have  been  passed  over.  If  they  require  the  po,ssession 
in  addition  to  their  title  under  the  will,  the  praetor  grants  it 
them.  If  they  have  accepted  testator's  judgment  by  entering 
on  the  inheritance,  or  meddling  with  it  or  accepting  a  legacy  or 
Jidei  commissam  under  the  will,  they  cannot  claim  equal  shares 
(pa-rfi  virilis)  with  those  overlooked,  but  may  indeed,  so  far 
as  they  are  heirs,  have  their  emolument  abridged  if  it  is  more 
than  A  pars  mrili^.  If  they  have  not  accepted  testator's  judg- 
ment, they  cannot  of  themselves  claim  any  revision  of  their 
lot,  but  if  the  matter  is  thrown  open  by  other  natural  children 
{commisso  per  alios  edicto)  who  have  been  overlooked  and  (not 
being  in  a  strangers  family  by  adoption)  have  a  right  of  moving 
against  the  will,  they  can  claim  an  equal  share,  A  son  given 
in  adoption  is  not  precluded  from  doing  so  by  his  adopted 
father's  having  accepted  testator's  judgment  and  bidden  him 
enter  or  take  the  emolument  under  the  will ;  and,  if  eman- 
cipated, can  claim  an  equal  share  of  the  possession  and  oust 
hie  adoptive  father  (fr  10  ^  2,  3 ;   14  pr). 

Where  an  emancipated  son,  who  had  been  overlooked,  was 
6oed  by  his  father's  heir  for  some  debt  to  the  father's  estate* 
and,  instead  of  pleading  his  right  as  a  son  to  possession  of  the 
estate  {'si  non  contra  tttbaltis  bonorum  possessio  filio  dari 
potest'),  pleaded  fraud  in  the  ordinary  way,  he  was  held  to 
have  thereby  renounced  his  claim  to  the  possession  (fr  15), 

6.  For  the  grant  of  possession  against  the  will,  confra  tabiUas 
(or,  as  sometimes  called,  cotttvct  lignttm,  an  invalid  will  being  no 
will),  it  is  not  necessary  that  the  will  should  be  thoroughly 
effective.  Such  grants  can  be  made  even  when  all  appointed 
heirs  and  substitutes  have  died  before  the   testator^  or  were 
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petsoQS  not  duly  qualifted  to  be  heirs.  What  ia  necessary  as 
a  foutDdation  for  this  grant  is  that  at  the  death  of  a  pat^r- 
familias  a  will  should  have  existed,  in  accordance  with  which 
it  was  possible  for  untry  on  the  inheritance  or  poaseasion  of  the 
estate  to  be  made  or  granted  (fT4pr,  19).  Thus  if  a  son  has 
been  disinherited  by  a  will  duly  executed,  and  passed  over  by  a. 
subsequent  will  not  duly  executed,  the  son  can  claim  possesaioil 
of  the  estate  only  if  the  later  will  be  eatablished  by  the  praetor, 
as  would  be  done  if  the  heir  therein  appointed  were  superior  in 
claim  to  the  heir  named  in  the  former  (fr  12  §  i), 

7.  Sons  duly  diainherited'  cannot  in  any  case  claim  possea- 
non  against  the  will:  their  only  chance  is  a  plaint  of  undnteous 
will  (frSpr;  10  §  5).  If  a  son  under  power  be  disinherited, 
and  another  be  emancipated  and  passed  over,  outsiders  being 
appointed  heira,  the  enjaucipated  son  will  be  entitled  to  poa- 
ees&ion  of  the  whole  of  the  estate,  whether  the  outsiders  enter 
or  not.  If  they  do  enter,  the  disherison  takes  effect,  but  they 
themselves  get  no  benefit.  If  they  do  not  enter,  there  would 
be  an  anomalous  result;  for  the  disinherited  son,  though  capable 
of  getting  possession  against  the  wills  of  his  father's  freedmen, 
would  be  excluded  from  his  father's  estate,  and  that  too  by  a 
will  which  is  otherwise  ineffective.  To  avoid  this,  the  case  is 
regarded  aa  an  intestacy,  and  the  two  sons  will  practically  share 
the  inheritance  equally,  the  disinherited  son  being  sole  heir  by 
the  civil  law^  and  the  emancipated  son  being  sole  grantee  of 
the  p«jssessiou^  Obviously  the  outsider  heirs  are  in  a  position 
to  make  a  bargain  with  one  or  other  son :  for  if  they  do  not 
enter,  the  disinherited  son  will  get  half:  if  they  do  enter,  the 
emancipated  son  gets  all,  unless  indeed  the  will  be  found 
uuduteous  (fr20pr). 

Possessiou  c,  tab,  has  nothing  to  do  with  women's  wills 
(fr4§2i  Gai.  iii7i). 


1  Not  even  if  the  aon  be  emanoipated,  thea  disinherited,  and  afterwards 
WTflgAted  by  his  own  luitiiml  father  {fr  8  §  7 ;  siviii  2  fr  33  pr). 

*  He  would  not  be  called  ou  to  Buake  bis  own  X'roporty  contribute, 
but  he  would  be  liable  to  pay  legacies.  The  disinherited  son  would  do 
neither  (fr30,  fr  1^3)-  See  another  cane  dealt  with  by  Justiiiiau,  where 
a  d&ughter  overlooked  woidd  be  wonie  off  than  if  dieinherited :  she  brought 
the  pUint  of  unduteoua  will  (Cod.  vi  2S  4  gg  3 — 5). 
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8.  In  recognising  the  claima  of  emancipated  children,  and 
by  such  recognition  impairing  the  share  of  their  father's  inherit- 
ance which  would  have  otherwise  fallen  to  those  remaining  in 
his  power  till  his  death,  the  praetor  took  account  of  the  whole 
position  and  made  equitable  adjustments: — 

(a)    Joining  of  children  to  emancipated  father. 

On  the  etnaneipation  of  a  son  some  of  his  children  might 
be  left  in  the  grandfather's  family  and  by  the  departure  of 
their  owd  father  become  own  heii-s.  But  their  father's  obtain- 
ing a  grant  of  possession  against  the  will  displaces  their  claim 
by  his  precedence.  If  the  testator  did  not  disinherit  them  and 
their  father  obtain  possesaiou  either  of  the  whole  estate  or  of 
an  equal  share  with  his  brothers  and  sisters,  a  special  clause  of 
the  edict  introduced  by  Julian  provided  for  hia  sharing  whatever 
he  obtained  with  his  children  who  were  in  their  grandfather's 
power  at  his  death.  If  the  father  gets  possession  of  the  whole 
estate,  the  grandsons  would  have  one  half;  if  he  has  to  share 
the  estate  with  a  brother  who  also  baa  not  been  disinherited, 
then  he  has  one  half  and  has  to  divide  this  half  with  the 
grandsons.  It  ia  immaterial  whether  the  grandsons  have  been 
passed  over  in  the  will  or  appointed  heirs  to  a  small  part ;  be- 
cause when  once  the  door  is  opened,  either  by  their  own  father 
or  another,  for  granting  possession  notwithstanding  the  will, 
the  will  is  set  aside  and  equality  of  shares  between  own  heirs 
in  the  same  degree  becomes  the  rule.  If  the  grandsons  were 
pa^ed  over  by  testator,  but  their  father  made  heir  to  one-third 
and  their  father's  brother  to  two-thirds,  the  grandsons  can 
apply  for  a  grant  of  possessiou,  and  the  result  will  be  that 
their  uncle  will  be  left  with  one-half  the  estate,  their  father 
with  one-fourth  and  they  with  one-fourth.  If  their  father  is 
disinherited  and  the  grandsons  passed  over,  they  can  get  pos- 
session of  a  due  share  for  themselves,  their  father  being  out  of 
account  altogether  as  if  he  were  dead.  A  son  who  has  been 
given  in  adoption  is  joined  to  his  children  in  a  grant  of  pos- 
session just  the  same  as  one  emancipated,  but  only  if  he  has 
been  appointed  heir,  and  some  other  own  heir  has  been  passed 
over,  90  as  to  bring  this  pai-t  of  the  edict  into  play  (D.  xxxvii  S 
fri§§pr-ii;  fr3). 
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(&)     Collatio  bonorum. 

Further  the  praetor  required  from  emancipated  sonfi  who 
were  admitted  to  their  share  of  possession  of  their  father's 
estate  contraiy  to  his  will,  that  if  they  took  thereby  from  own 
heirs  remaining  under  their  father's  power  they  should  in  some 
degree  make  it  up  from  their  own  means.  Thus,  if  testator 
appoints  &  son  heir  to  three-fourths  and  an  outsider  to  one- 
fourth  and  overlooks  another  son  emancipated,  this  latter  claim- 
ing possession  obtain*  one-half  the  estate  and  must  contribute 
to  his  brother  in  proportion  to  what  he  deprives  him  of;  i.e.  aa 
he  deprives  him  of  one'fouilh  of  his  father's  estate,  he  must 
contribute  to  hini  one-fourth  of  his  own  estate.  If  the  brother 
under  power  and  the  outsider  had  each  a  half,  the  emancipated 
son  simply  displaces  the  outsider,  and  there  is  no  call  upon  hira 
to  contribute  anything  to  his  brother.  If  this  brother  was  ap- 
pointed heir  only  to  one-fourth  or  other  share  less  than  half,  he 
benefits  by  hi*  bnther's  obtaining  a  grant  of  possesainn  and 
has  still  less  claim  to  a  contribution  from  him.  Nor  is  the 
emancipated  son  any  more  liable  to  contribute  if  he  has  received 
a  legacy  from  his  father,  provided  it  does  nob  exceed  what  be 
can  cbim  as  grantee  of  possession.  If  a  son  given  in  adoption 
18  admitted  to  possession,  his  adoptive  father  must  contribute: 
but  not  if  he  emancipate  his  adopted  son  before  the  grant  of 
possession :  and  in  that  case  neither  will  the  son  have  to  con- 
tribute, supposing  the  emancipatii^n  v-aa  not  fraudulent  (D. 
ixxvii  6  fr  I  to  §  8,  §  14  ;  Ulp.  xxviii  4 ;  ap.  CoUat.  ivi  7  §  2). 
Similarly  if  a  grandson  remaining  under  power  claim  possession 
of  his  emancipated  father's  estate,  the  grandfather  must  either 
contribute  or  set  the  grandson  free,  so  that  he  himself  may  take 
none  of  the  emolument  from  the  grant  of  possession  to  the 
grandson  |fr  5  pr).  If  a  son  under  power  ta  appointed  heir  and 
enters  and  does  not  apply  for  the  gmnt,  his  emancipated  brother 
is  not  by  the  terms  of  the  edict  bound  to  contribute  to  him;  but 
as  the  sun  under  power  could  take  the  like  grant  if  necessary 
and  loses  by  the  grant  to  his  brother,  it  is  fair  that  contribution 
should  be  made  (fr  10), 
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There  is  no  obligation  to  contribute  to  other  emancipated 
brothers;  thej  are  free  to  apply  for  posaeasion  or  not  as  they 
think  most  advisable;  but  those  who  were  still  under  power 
(including  postumous  children)  at  testator's  death  have  to 
aubrnit  to  lose  by  their  brothers'  admisaion  to  possession.  So 
e.g.  if  three  aoua  are  emancipated  and  apply  for  possession  and 
two  sons  are  retnainiog  in  their  father's  fumily,  each  emanci- 
pated son  obtains  only  one-fifth  of  their  father's  estate  and  has 
to  share  his  own  estate  with  the  two  under  power,  i.e.  to  con- 
tribute one-third  of  hia  own  estate  to  each  of  them,  nnd  retain 
only  one'third  for  himseli'.  Grandsons  by  a  deceased  son  when 
other  sons  are  alive  contribute  and  receive  contribution  collec- 
tively to  the  extent  to  which  their  father  would  (D.  afc.  fr  2  §  5  ; 
fr3  ^2,  3;  fr7).  An  emancipated  son  coming  in  and  taking 
a  share  together  with  sona  of  his  own  left  in  their  grandfather's 
power  has  to  contribute  to  them  one-half  of  his  own  property, 
e.g.  a  testator  leaves  one  son  under  power,  a  grandson  by  an 
emancipated  son,  and  an  adopted  son  being  a  grandson  begotten 
by  his  emancipated  son  after  emancipation.  The  emancipated 
son  being  passed  over  obtains  possession.  The  possession  of 
the  estate  is  divided  into  thirds:  one  fnr  testator's  natural  son 
under  power,  one  for  his  adopted  sou,  and  one  divided  between 
his  emancipated  eon  and  the  gi-andson  under  power  to  whom 
his  uwn  father  has  to   contribute  (D.  ib.  fr3  §6;    tit-  8  fr  l 

The  contribution,  if  not  paid  at  once,  or  if  something  in 
lieu  thereof  is  not  handed  over  in  satisfaction  of  the  claim, 
is  secured  by  a  stipulation  supported  either  by  sureties  or 
pledges.  If  this  cannot  be  done,  a  caretaker  is  appointed  for 
the  share  of  teatatori?  estate  due  to  the  person  who  has  to 
contribute,  and  the  cari-'taker  transfers  to  him  the  money  raised 
from  the  share  only  on  the  due  contribution  being  made  to  his 
brothers.  Giving  security  is  not  made  a  condition  of  the  grant 
of  possession,  because  of  the  risks  attending  delay  ■  for  then  the 
death  of  the  contributee  would  prevent  the  other's  obtaining  a 
grant  of  the  possession  (there  being  no  one  to  take  the  security), 
and  the  death  of  the  contributor  would  leave  no  claim  to  h^  heir. 
Contumacious  refusal  to  give  security  is  met  by  the  praetor's 
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refusing  actions  until  it  lb  done.  After  a  year  from  the  time 
of  right  to  pqasi^sian  accming^  voluntary  delay  in  giving 
security  can  rai'ely  be  repalretl.  Soraetimea,  in  lieu  of  security^ 
the  contributor  may  remit  an  equivalent  portion  of  his  share  of 
the  testator's  estate  (fr  I  ^  9 — 13;  fr  3  pr,  8). 

The  amount  of  the  contributor's  property  is  taken,  as  in 
other  cases,  after  deduction  of  dehts.  Neither  cB,xnii-peculium 
nor  anything  given  or  owed  him  by  his  father  to  support  some 
dignity  is  subject  to  contribution.  Nor  ha«  he  to  reckon  his 
wife's  dowry,  lor  that  he  takes  as  a  first  claim  (praecxpuum), 
just  as  a  son  under  power  does ;  nor  Joes  he  reckon  anything 
which  has  been  lost  since  his  father's  death  without  fault  of  hig 
nor  daniagea  for  insult  {injartartim},  that  being  a  matter 


own : 


rather  of  personal  feeling  than  of  property ;  but  damages  recover- 
able for  theft  come  in.  Anything  due  to  him  on  stipulation 
UTider  a  condition  is  reckoned,  for  if  he  were  still  under  poiver 
the  right  of  action  would  belong  to  hia  father  or  his  father's  heir, 
and  consequently  be  included  in  the  distributable  assets ;  but 
a  conditional  legacy,  if  the  condition  did  not  take  effect  till 
after  his  father's  death,  would  belong  to  himself,  and  is  there- 
fore not  to  be  reckoned  in  the  coutributable  property,  A 
legacy  to  be  paid  him  on  his  father's  death  {cum  morietur)  ia 
reckoned.  The  whole  matter  ia  subject  to  arbitration  by  a 
vir  bonus  (fr  I  §§  [  5,  16,  I S,  fr  3  §§  r — 4,  fr  3  §  4). 


^c)     Collatio  dotis. 

An  emancipated  daughter  or  one  given  in  adoption  has  to 
contribute  not  only  her  property  but  her  dowry,  whether  pro- 
fectitious  or  adventitious,  to  her  brothers  or  sisters  still  remain- 
ing under  power,  if  she  obtain  a  grant  of  possession  of  her 
father's  estate,  or,  according  to  a  rescript  of  Ant,  Piua,  if  she 
be  appointed  heir  and  meddle  with  the  estate.  If  she  has 
been  given  in  adoption,  her  adoptive  father  has  to  make  the 
like  ooittribution.  A  daughter  Rtill  in  her  father's  power  and 
made  heLr,  if  possession  is  obtained  by  someone  else,  can  either 
take  a  grant  of  possession  also,  and,  if  her  share  is  increased 
thereby,  must  contribute  her  dowry^  or  can  keep  the  share  given 
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her  by  her  father  (not  being  more  than  a  single  equal  share), 
and  thus  accepting  her  father's  judgmeot  is  not  obliged  to 
contribute  her  dowry.  Nor  does  she  contribute,  if  she  is  con- 
tented with  her  dowry  and  keepa  aloof  from  her  father's  estate. 
But  an  agreement  to  that  effect  in  the  instrument  of  dowry  was 
not  binding  on  her.  The  contribution  is  made  only  to  own 
heirs  of  her  father  (ur  other  ascendant)  whose  share  is  lessened 
by  her  concivrrence,  e.g.  to  her  brother,  if  there  be  only  he  and 
her  UDcle  as  own  heirs,  but  to  ber  first  cousia  and  uncle  if  there 
be  no  other  child  of  her  own  father. 

The  contribution  frona  dowry  is  calculated  after  uecesaary 
expenses  have  been  deducted.  If  the  dowry  has  been  promised 
but  not  paid,  the  woman  (if  she  has  to  contribute)  must  release 
the  eoncttrrenta  from  a  proportional  share  of  the  amount,  If 
someone  other  than  the  woman  has  stipulated  for  the  return  of 
the  dowry  to  himself,  it  is  not  contribu table.  Interest  is  pay- 
able if  there  is  delay  in  making  the  contribution.  The  contri- 
bution is  payable  only  when  the  marriage  is  dissolved :  if  it  is 
still  continuing^  the  woman  cannot  demand  the  dowry  from  her 
husband  for  the  purpose,  but  must  instead  accept  a  smaller 
share  of  the  inheritance  (D.  xxxvii  7  fr  i — 5,9;  12  fraopr] 
Cod.  vi  20  fr  3.  5), 

Some  difference  of  opinion  iu  respect  to  contribution  of 
dowry  to  persons  who  had  not  remained  under  deceased's  power, 
is  mentioned  by  Gordian  in  a  rescript  of  239  A.D.  (Cod,  vi  20  fr  4), 
but  the  matter  is  not  clear  (cf.  Armlts  in  Weiske  s  RechtslesE.  iii 
p.  826;  lieist  in  Gliick's  Fand.  Ptiii  p.  231). 


Saving  of  legacies,  etc,  to  children  and  parents. 

When  possession  of  the  estate  of  a  deceased  person  was 
granted  contrary  to  the  will,  the  will  though  not  technically 
upset  was  liable  to  be  nullified  by  the  grantees  being  protected 
against  the  heirs  and  withdrawing  the  inheritance  from  them. 
If  the  heii"s  charged  with  legacies  or  trusts  did  not  enter  (a 
result  which  might  eaeily  occur,  aa  they  had  little  to  look  for) 
the  legacies  charged  on  them  failed.  Hence  the  praetor 
required  that  the  persons  obtaining  the  possession  should  pay 
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and  perfortn  all  good  legacies  and  trusts,  if  charged  in  the 
grade  against  which  possession  wm  granted  and  actually  took 
effect,  so  far  as  they  were  given  in  favaur  of  children  or  parents 
of  testator  or,  oti  account  of  dowry,  to  his  wife  or  daughter-in- 
law.  The  class  of  ?i6cW  et  pureTttes  within  the  saving  inchided 
all  descendants  and  ascendants  at  the  date  of  the  legacy's 
vesting,  whether  men  or  women,,  provided  they  were  cognates, 
including  adoptive  children  remaining  in  the  faintly  as  well  as 
children  given  in  adoption,  Brothery  and  sisters  were  not 
within  the  excepted  class,  and  legacies  lo  them  were  not 
protected  any  more  than  legacies  to  outsiders.  Gifts  in  view  of 
death  were  treated  as  legacies. 

Legacies  to  slaves  or  others  under  power  of  children  or 
parenta  were  not  saved:  the  child  or  parent  might  no  doubt 
benefit  bj  such,  but  he  was  not  the  legatee  (Nee  enim  quaeri- 
miis  cui  adqidratur,  $ed  cut  honos  hahitus  sit).  Nor  were 
legacies  to  children  or  parents  in  trust  for  outsiders  saved,  but 
legacies  to  outsiders  in  trust  or  otherwise,  intended  for  children 
or  parents,  were  saved.  If  a  legacy  was  to  one  of  the  protected 
class  in  common  with  an  outsider,  the  outsider's  portion  was 
dropped  {D.  xxxvii  5  fr  i — 3;  24). 

The  saving  extended  also  by  a  rescript  of  Ant.  Pius  to  any 
shares  of  the  iLheritance  given  to  children  ur  parents.  If  how- 
ever anyone's  share  was  in  e.\cesa  of  the  equal  share  {pars 
vtrilis)  of  persons  entitled  under  the  praetor's  edict,  either 
taken  by  itself  or  together  with  any  legacy  in  his  favour,  it  waa 
cut  down  to  that:  if  less,  it  was  taken  as  appointed  in  the  wilK 
The  same  rule  of  reduction  waa  applied  to  legacies.  If  any  heir 
appointed  in  the  will  had  legacies  charged  on  him  in  favour  of 
outsiders  as  well  as  of  children  or  parents  of  testator,  the 
legacies  to  outsiders  were  not  paid  to  Cheoi,  but  helped  to 
increase  the  amounts  recoverable  by  members  of  the  protected 
class  (fr5^6 — S,  fr6,  7).  Any  legatee  or  other  beneficiary 
under  the  will,  if  he  obtained  possession  against  the  will,  could 
not  have  the  legacy  or  other  beneUt  also,  but  was  put  to  bis 
election.     So  if  the  will  made  him  heir,  as  substitute  to  bia 


1  On  tbe  wide  meaning  of  liberi  see  D.  l  1 6  fr  330 ;  xxvi  3^6. 
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brother  under  age,  he  could  not  claim  hia  brother  s  inheritance, 
if  he  accepted  the  posseasion  (fr  5  §§  3^  4). 

Where  a  will  appoints  heirs  and  charges  legacies  to  the 
protected  class  on  them,  and  appoints  others  io  substitution 
and  charges  legacies  against  the  substitutes,  if  the  appointed 
heirs  or  any  of  them  are  alive  when  possession  is  granted 
against  the  will,  the  legacies  charged  in  the  first  stage  are 
payable  by  the  grantees  whether  the  heirs  have  entered  or  not; 
if  they  are  not  nlive  or  if  the  condition  on  which  they  are 
appointed  heirs  fails,  the  legacies  charged  on  the  substitutes 
aro  what  come  to  be  payable.  If  neither  appointed  heirs  nor 
substitutes  are  alive  at  the  date  of  testator's  death,  the  posses- 
siou  is  granted  a-s  ab  ivtestato,  and  no  legacies  are  payable 
(frio§l~fr  i3). 

The  protection  of  legatees  is  not  always  limited  to  the  class 
of  children  and  parents,  A  son  in  the  power  of  deceased  and 
therefore  an  own  lieir.  if  appointed  heir  by  the  will  is  liable  (in 
the  ratio  of  hia  share  and  deducting  the  Falcidian  fourth)  to  all 
legwtees  in  the  grade  in  which  he  is  heir:  but  if  he  is  over- 
looked, he  succeeds  ub  iniestato  and  is  liable  to  none,  whether 
he  rest  on  his  statutable  claim  or  accept  a  gprant  of  possession  : 
if  he  abstains,  the  appointed  heirs  will  on  grounds  of  equity  be 
held  liable.  An  emancipated  son,  if  overlooked  and  taking  the 
grant  of  po.-^aession,  ia  liable  only  to  the  protected  class  of 
legatees,  but  if  thei-e  is  an  own  heir  also  overlooked,  it  is  the 
own  heir  who  invalidates  the  will  and  the  emancipated  son  is 
then  not  liable  to  legatees  at  all.  If  the  emancipated  son 
is  appointed  heir  by  the  will,  but  the  edict  ia  brought  into  play 
by  other  sons  being  overlooked,  he  can  either  take  a  grant  of 
possession  or  stand  on  the  wllL  In  the  former  case,  if  others 
take  possession  also,  he  is  liable  only  to  the  protected  class  of 
legatees,  but  if  by  others  not  taking  the  grant  he  is  left  sole 
possessor  he  is  then  liable  to  all  legatees.  Again  if  he  stands 
on  the  will,  he  is  according  to  most  opinions  liable  (in  the 
ratio  of  his  share)  to  all  legatees,  if  there  ia  an  own  heir  who 
being  overlooked  is  liable  to  none;  but  to  the  protected  class 
only,  if  there  is  auotbur  emancipated  sou  who  being  overlooked 
is  also  liable  to  them  (fr  14  pr,  1 5  pr  §  i,  16;  xxviii  3  fr  xy,  cf.  Gai. 
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ii  123).  Where  an  emancipated  eon  has  been  overlooked  and 
another  son  impnbes  is  appointed  heir  with  a  aubstllube,  and  both 
sons  have  the  possession  granted  tlienij  then  if  the  substitute 
succeeds^  he  is  liable  for  legacies  charged  on  the  impuben  only 
within  the  protected  class,  but  if  they  are  charged  on  himself 
he  is  liable  for  all.  As  however  he  succeeds  only  to  possession 
of  one  half  of  the  estate  and  from  that  can  deduct  the  Falcidian 
fourth  he  will  pay  three-eighths  (}  of  ^)  of  the  whole  legacies: 
and  for  this  matter  it  is  of  no  consequence  what  share  of  the 
inheritance  was  left,  to  the  impubes  in  the  will  (xxxvii  5  f r  5 
pr  §  t;  xxviii  6  fr  35). 

A  daughter  overlooked,  whether  she  obtained  possession 
againat  the  will  or  took  by  accrual  one  half  of  the  estate,  was 
liable  to  all  the  legatees  and  kept  for  herself  ooly  the  Falcidian 
fourth.  I.e.  one-eighth  of  the  whole  inheritauce ;  whereas  if  she 
had  been  disinherited  without  adequnte  cause,  she  might  by  the 
plaint  of  unduteous  will  have  got  a  fourth.  (Justinian  corrected 
this  anomaly ;  Cod.  vi  38  fr4  §  4,  5,) 

A  leg^y  of  a  dowry  (or  of  a  share  of  the  inheritance  or 
anything  else  e^ipressed  to  be  in  lieu  of  dowry)  was  regarded  as 
payment  of  a  debt,  and  not  cut  down  to  a  pars  virilis  or  to  the 
amount  of  the  dowry:  but  any  additional  legacy  was  not  pay- 
able. It  was  only  to  one  who  was  still  testator's  wife  that  this 
applied.  In  the  case  of  a  daughter-in-law  (or  granddaughter- 
in-law)  repayment  of  dowry  would  not  be  due  on  testator's 
death,  and  a  bequest  of  dowry  would  therefore  strictly  be  nul], 
but  as  she  could  bring  an  action  against  her  father-in-law's 
heirs,  while  the  mamage  continued,  she  was  allowed  a  suit 
for  such  a  bequest  (D.  xxxvii  5  fr  8  §  3 — fr  10  §  l). 

Freedoms  given  by  the  will  fail  with  it,  but,  if  anyone 
appointed  heir  enters,  they  become  effective  at  once.  Hence 
if  a  child,  who  has  been  overlooked  and  obtains  a  grant  of 
possesaiOKj  gives  notice  to  an  appointed  heir  that  he  wjU  get 
his  due  by  a  share  of  the  possession,  and  the  appointed  heir 
nevertheless  enters,  this  latter  is  Bable  to  an  action  of  fraud  for 
diminishing  the  emolument  of  the  eatate  by  the  freedoms  taking 
effect  (fr  8  1 2> 
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ii.  PossES3[0N  BY  PAREIfT  (of  freeborn  person  emancipated 
by  him). 

A  freebora  child  iu  the  process  of  emancipation  passes 
through  the  atate  of  handtftke  {mancipium)  which  waa  a  quasi- 
aerviie  condition,  and  the  maoiunitter  therefore  stands  to  him 
(or  her)  in  the  position  of  patron.  Ordinarily  the  inanu- 
mitter  would  be  his  father  or  grandfather,  etc.  {paj^ens  inana- 
vtUsor),  He  will  now  no  longer  profit  by  his  child's  gains; 
and  the  technical  right  of  patron  lo  share  in  the  snccession.  to 
his  estate  is  supported  by  material  grounds  as  in  the  case  of  a 
slave  manumitted.  He  pould  therei'ore  claim  possession  of  one 
half  of  hiy  emancipated  son's  estate,  if  the  son's  (or  daughter's) 
will  had  passed  him  over  or  left  him  heir  to  less  than  his  due 
share,  and  he  would  not  be  liable  for  trusts.  But  if  the  son  left 
natural  children  (bom  before  or  after  emancipation)  and  had 
Qot  disinherited  them,  the  parent  would  be  excluded.  He  was 
excluded  also  (by  a  plea  of  fraud),  if  he  received  money  to  induce 
the  emancipation  of  his  child  or  had  since  received  compensa- 
tion from  him  or  (in  a  case  in  Trajan's  time)  had  been  com- 
pelled to  emancipate  him  because  of  ill  usage.  Nor  if  the  son 
became  a  suldter,  had  the  parent,  according  to  a  rescript  of 
Ant.  Pius,  this  right.  The  edict  gave  this  right  to  the  father, 
paternal  grandfather  and  the  latters  father.  But  it  did  not 
pass  to  their  children  as  in  the  case  of  a  freedman's  patron. 
Nor  were  the  Fabian  and  Calvisian  actions  applicable  to  an 
emancipated  son's  inheritance,  quia,  says  Gaius,  imquvm  est 
ingemm  hominihus  nan  esse  liheraiii  rerum  suaTum  alienu- 
Honem.  But.  the  parallel  with  a  freedman  was  carried  out 
where  a  grandson  having  been  emancipated  by  his  grandfather 
was  arrogated  by  his  own  father:  the  gracdfather  alone 
was  admitted  to  the  succession,  whether  the  grand&OD  wa.^ 
emancipated  by  his  father  or  not ;  for  adrogation  of  a  freeiiman 
waa  not  allowed,  or  at  any  rate  would  not  have  impaired  the 
patron's  claim.  A  father  only  by  adoption  could  not  claim 
possession  contra  tabulas  of  his  emancipated  son,  the  relation- 
fihip  being  now  at  an  end. 

If  the  emancipated  EOn  had  appointed  as  heirs  a  disgraced 
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person^  e.g.  a  prostiUi  te,  the  parent  could  claim  the  whale  inherit- 
ance. The  pfireiit's  right  aa  mauumitter  was  iu  addition  to  his 
ancient  right  as  father,  i.e.  his  right  as  cognate  (D.  xxxvii  12  ; 
xxxviii  1 7  fr  2  §  15;  cf.  Leiat  in  QliicL'a  Pand,  v  ^  20S,  209). 


C.    Possession  of  the  estate  in  pursuance  of  the  will. 

If  children  had  no  claim  to  possession  against  the  will,  the 
praetor  next  regai-ded  the  heirs  named  in  the  will.  The  will 
must  be  the  last  will  of  deceased  made  by  one  who  had  the 
capadtjt'  to  do  so  at  the  time'  and  {as  &  rule)  also  at  the  time 
of  death.  But  madnesa  or  intt^rdiction  from  fire  and  water, 
occurring  after  niaking  of  a  valid  will,  did  not  bar  the  grant  of 
possession.  If  the  testator  had  cut  the  string,  the  will  was  not 
deemed  to  be  sealed^  and  possession  was  not  gmnted.  Decay  of 
the  airing,  or  deBtniction  by  niice,  or  cutting  by  another  against 
testator's  intention,  was  nut  a  bar,  Nor  was  the  non-production 
or  non-existence  of  the  will  a  bar,  if  it  was  certain  that  it 
existed  or  had  existed.  If  the  heir's  name  had  been  crossed 
out,  he  could  not  claim  possession  (D,  xxxvii  1 1  fr  i ;  2  pr; 
xxviii  I  fr  19)-  A  will  written  in  shorthand  {tabulae  noiis 
scriptae)  was  not  a  will  within  the  edict  (xxxvii  i  fr  6  pr). 

A  will  informally  made  was  however  practically  recognised 
by  the  praetor.  Thus,  if  testator  was  a  Roman  citizon  whether 
man  or  woman,  not  under  another's  power,  but  had  not  made  a 
due  sale  (mancipation)  of  the  household  or  uttered  the  words  of 
formal  declaration  {ttuncitjmtio),  still  if  the  will  waa  produced  to 
the  praetor  or  proved  to  exist,  bearing  seven  seals  of  witnesses, 
he  allowed  the  heirs  therein  to  have  possesion".   If  there  was  a 

•  Of.  C'ic.  FanL  vii  21  Kegure  atebat  Servinm  tabufo»  iestnjTWTtii  eise  eag 
jttojr  imtiiui$4t^t  U  qui  facfioHeni  testamenU'  tioh  habuen't  {'I  fiaieret) ;  hoc 
idem  Ofilium  dut!r«.  This  was  eald  ou  occasiou  of  a  will  matk  by  a  woiuau^ 
TurpHia. 

'  Cicero  gives  an  eitract  from  Verres'  edict  aa  city  praetor :  Ex  edicto 
wrbano...Sf  de  hfr^dUatt  ambigitur  ei  iabtilaa  tettammUi,  obtiffnatae  non 
minu*  vtidtia  gigais  qvam  e  legs  ofiortet,  ad  mtf  praferentur,  tecundvm 
tabidoM  tettamenti  polintmum  potsctmonem  dabo.  He  adds  ffoc  trans- 
taiim'iim  e*t  *  This  is  the  routioe-nilo '  ( I  Vjv.  ii  i  45  3  1 1 7)-  No  doubt  this 
refeni  to  the  uancipation  will  for  which  five  witnesses  were  the  minimum 
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pupillary  will,  it  was  sufficient  if  the  father's  will  had  the  aeven 
seals.  But  until  a  rescript  of  Atitoninun  (Caracalla)  enabled 
them  to  defend  their  possession  by  a  plea  of  fraud,  any  statut- 
able heita  ah  intestato  (e.g.  a  brother  by  the  same  father  or 
a  father's  brother  or  a  brother^a  son  ;  not  mere  cognates)  could 
carry  off  the  inheritance  from  them.  Whether  the  will  of  a 
woman  mads  without  her  guardian's  authority  comes  within  the 
rescript  of  Antonine  and  could  be  maintained  against  such 
statutable  heirs  was  doubtful ;  the  statutable  guardianship  of 
her  father  (manvviisaor)  or  patron  of  course  could  not  be  thus 
set  aside;  but  a  guardian  whom  she  could  compel  to  give  his 
authority  stood  on  a  different  footing  and,  as  some  heldj  could  be 
disregarded  with  impunity.  Such  a  possession  was  also  good 
agaiDst  the  Ctowd  who  could  not  then  claim  a  lapse  by  the  l&c 
Julia  (Gai.ii  1 18 — 122,  149,  150;  Ulp.xxviii6;  D.xxviii6  frao; 
xjLSvii  II  fr/icf.  Pauliv8g2). 

The  praetor  also  granted  possession  secundum,  tabulas,  in 
pursuauce  of  rescripts  of  Hadrian  and  Cajmcalla.  to  the  heir 
appointed  by  a  will  which  had  been  broken  in  strict  law  by 
birth  of  a  child  |ifter  the  will  although  he  died  before  testator; 
and  to  the  Btatntable  heir,  if  appointed  heir  by  a  will  formally 
made  but  broken  or  invalidated,  provided  that  testator  wag 
a  Roman  citizen  aut  juris  and  the  will  had  seven  seals  of 
witnesses.  Legacies  and  trusts  were  thus  preserved  (D,  xxviii  3 
fr3pr;  GaLii  147,  148;  of.  Cod.  vijj  fr3pr). 

The  share  of  the  possession  is  according  to  the  share  of 
inheritance  given  by  the  will,  with  the  right  of  accretion  when 
some  other  heir  has  decided  not  to  take  up  the  possession 
(D.  xxxvii  1 1  fr  2  §  2,  8).  A  son  appointed  heir  under  a  condition 
can  claim  the  interim  possession,  which,  if  the  condition  fails, 
may  become  a  possession  against  the  will  or  on  an  intestacy, 

number  required  as  for  all  manclpationef  but  two  other  pereoos  present, 
I^MfamUvie  emptor  aud  the  Iml&uce- holder,  imuaJlj'  affixed  their  seala,  thus 
making  seven  seala. 

From  thia  recognition  by  the  praetor  of  a  will  with  seven  aealtt  ftroae 
what  'woa  taken  t<i  be  a  neiv  form  of  will  without  maucipation  (Just,  it  10 
I  ?) ;  and  im[«rial  cont^titutionB  came  to  npeak  of  a.  civil  will  with  five 
witnesses  and  a  jiraetorian  will  with  seven  witnesses.  See  Savigny  Verrn. 
Schriften  i  p.  127  sqq. 
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and   in   the   former  case    be    liable    to   pay   legacies    to    the 

excepted  persons  (fr  2  §  i ;  5).  If  a  slave  is  appointed  heir,  the 
possession  is  grantrod  to  his  maater  for  the  time  being,  so  that 
a  change  of  masters,  before  he  has  been  ordered  to  enter,  carries 
with  it  the  right  of  posaeiiaioEi.  Amhulat  cum  doniinio  bonorv^m 
poBseasio,  When  the  slave  has  once  emtered,  the  pofisesaion  is 
£xed  and  does  not  shift  with  subsequent  changes  of  ownership  of 
the  slave  (fr  2  1 9).  Whether  a  madman  or  his  caretaker  could 
claim  possession  or  not  was  much  disputed  (Cod.  v.  70  fr  7  §  3). 

If  testator  baa  lost  citizenship  or  freedom  or  has  giren 
himself  in  adoption  to  another  and  has  remained  in  the 
adoptive  family,  the  heir  named  in  hia  will  previously  made 
cannot  even  claim  possession  of  the  estate.  But  if  the  cause 
of  the  will's  being  broken  is  the  making  of  a  subsequent  will, 
it  is  of  no  use  for  the  heirs  named  in  the  first  will  to  he  put 
in  possesion,  for  they  will  be  ousted  by  the  heirs  named  in 
the  second  will ;  and  if  this  second  will  is  invalid  and  yet  the 
heirs  get  possessian,  they  will  be  ousted  either  by  the  heirs  of 
the  first  willj  if  that  was  vaUd,  or  by  the  civil  heira  ab  intestato, 
if  neither  was  valid  (Gai.  ii  147 — 149). 

When  any  question  arlBes  as  to  a  will's  being  broken  or 
invalid,  or,  if  the  heir  be  appointed  on  a  condition,  as  to  the 
condition  being  fulfilled  and  consequently  whether  the  appointed 
heir  or  the  substitute  be  entitJed,  the  heir  named  or  first  named 
in  the  will,  if  he  applies  within  a  year,  is  entitled  bo  have  the 
poeaeasion  till  the  quesiion  is  decided.  But  the  will  must  be 
diily  produced  and  publiciy  read,  and  possession  is  granted  only 
of  what  the  testator  had  in  actual  possession.  The  substitute 
can  stipulate  for  security  to  be  given  against  any  impairing  of 
the  estate  {ne  res  keteditarias  deminuat),  and  can  demand  as 
damages  double  the  value  of  the  profits  so  lost  since  the  date  of 
the  stipulation  (Paul  iii  5  §§  14— iS;  v  9  §  i ;  D*  ilvi  5  fif  8;  cf  ii 
8  fr  12). 


17 


258 


Bononmi  2^o88€s»io  ah  mtestato      [Bk  m 


D.  Possession  of  deceased's  estate  on  intestacy  {Bon. 
pass,  ah  intestattj). 

Application  might  be  made  under  this  head  when  it  was 
ccrtfLiii  that  there  was  no  will  in  existence  seaUd  with  the  seals 
of  seven  witneasea  (D.  xxxviii  6  fr3)'. 

The  narrowness  of  the  intestate  succession  as  determined  by 
ths  XII  tables  (^ee  p.  2l8  sqq)  is  thus  partieulariiied  hy  Gaiua 
(iii  r  8 — 24) : 

{a)  Emiancipated  children  have  no  right  to  the  inheritance 
of  their  parent,  since  they  have  ceased  to  be  'owq  heirs'; 

(6)  Nor  have  children  any  right,  who  have  had  Ruman 
citizenship  granted  them  nlocg  with  him,  if  they  have  not  been 
reduced  into  his  power  by  the  emperor  (Book  1  chap,  iii  3); 

(c)  Nor  are  agnates  who  have  suflfered  capitis  deminutio 
admitted  to  the  inheritance  under  this  statute,  for  they  have 
thereby  lost  the  very  name  of  agnates ; 

(d)  Nor,  if  the  nearest  agnate  doM  not  enter,  has  the 
agnate  following  him  any  more  right  on  that  account ; 

(e)  Nor  have  any  agnate  women,  beyond  the  degree  of 
sisters  (ctmsanj/Mineae)  any  claim  by  statute; 

(/)  Nor  are  persons  akin  {coffnati)  through  women  admit- 
ted, BO  that  even  a  mother  had  no  reciprocal  rights  of  inherit- 
ance with  her  son  or  daughter,  unless  she  had  been  in  her 
husbands  hand  and  thus  counted  as  f^i^ter  to  her  husband  a 
children  under  his  power. 

The  praetor  remedied,  says  Gains,  all  these  unfair  restrictinna. 
He  eatled  to  the  inheritance  all  children  who  had  no  statutable 
claim,  just  as  if  they  had  been  in  their  parent's  power  at  the  time 
of  his  death,  whether  there  were  other  children  atill  in  his 
power  or  not :  he  allowed  succession  of  remoter  agnates  ia  defau  It 
of  acceptance  by  the  nearer  agnates:  he  regarded  minor  losses 
of  civic  position  {cap.  dem.}  not  as  absolute  disqualifications  but 

*  Cf*  Cicero  Verr,  ii  i  44  §  1 14  Postefiq%Htm  jus  prw/tonuin  eomtituivm 
eat  semper  h-oc  jure  vsi  tUmus:  si  tafmlae  leitamenti  uon  proferrenturf  turn 
Vti  yuemqjte  potissimam  Aeredma  ease  oporterel  si  j's  iatcxttitus  ■mtfrluJit  esset, 
iia  secundum  euni  poaseasio  daretur.  i^are  hoc  sit  afqT.iisaimUm  fu'dle  est 
dicsrv^  ted  in  rv  turn  usitata  satiM  asi  oiteiidsre  tmvnes  wUea  Jut  ita  disisM 
et  hoc  vetus  edictum  translaiieivmipte  aase. 
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»8  grouiida  for  poatpouing  the  claims  of  such  persons  to  those 
qualified  bj  the  civil  law:  he  admitted  all  agnatic  womeu,  aad 
admitted  relatives  ihmugh  women,  and  he  allowed  the  reciprocal 
claims  of  husband  and  wife. 

He  determined  the  order  of  precedence  in  succetisioii  to  an 
intestate  estate  by  arrangiag  qualified  claimants  in  seven  gitides', 
two  however  being  applicable  only  to  freedmen's  estates.  Th^ 
order  fur  adiniaaioii  to  inheritance  ol'  freeborn  persons'  estates  in 
genei-al  was  (1)  Children;  (2)  Statutable  heirs;  (3)  Nest  of 
kin;  (4-)  Husband  and  wife.  A  last  class  *kiii  of  the  maou- 
mittbr '  applied  only  to  the  estate  of  an  emancipated  person. 
(See  Gai,  i!.c.,  Ulp-  xxviii  7;  Id.  apud  Collat  xvi  $ — 9;  D.xxxviii 

1.  Liberi.  All  natural  lawful  children,  grandchildren,  etc., 
if  horn  or  at  least  conceived  before  the  death  of  &  paterfamilias 
have  first  claim  to  his  inheritance,  whether  they  are  under 
deceased's  power  or  emanci]«ited  or  given  in  adoption  and 
afterwai^is  emancipated  therefrom»  or  made  citizens  under  the 
proviaiona  of  the  ieje  Aetia  Sentta;  aod  also  peraont*  adopted  by 
deceased  and  remaining  m  his  power  at  his  death.  The  rules 
of  the  civil  law  were  followed  in  dividing  the  poasession  per 
stirpes ;  and  descendants  had  no  claim,  if  their  father  or  other 
ascendant  was  alive  when  an  effective  intestacy  was  ascertained, 
unless  they  had  remained  in  deceased's  power  while  the  father^ 
etc.  was  emancipated,  in  which  case  if  he  obtained  possession 
they  were  joined  with  him,  as  in  puss,  contra  iahulas,  he  and 
they  taking  each  one  half  of  his  share  and  he  hringiug  his  own 
estate  into  hotchpot  with  thera.  A  grandson,  left  in  his  grand- 
father's power  on  the  father  being  emancipated,  can  claim 
possession  of  11  share  of  his  fathers  estate  ah  intestttto  along 
with  his  brothers  and  sisters,  but  by  rescript  of  M.  Aurelius  and 
VeruB  the  grandfather  must  contribute  from  big  own  estate  to 

'  The  kwyera  (e.g,  Joat.  iiig  §4)  often  apeak  of  tbeae  grudea  by 
referonce  to  the  particular  clause  of  the  edict  wbeuce  the  title  is  derived. 
Thus  fK«t4e4iio  ujide  lib&ri^  unde  legllimi.  The  full  e^presisiun  ia  «.g.  dars 
(accipere)  bfrnoriim  posKetsio^nsm  m^  Ula  parte  edieti  unde  liberi^  etc.  vocantur  ; 
cf.  D.  xixviLi6  fra;  tit.  17  fr  i  §  5  ;  Lonel  £.  P.  §  156;  Schirmer  Erbrecht 
p.  14'- 
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the  son's  estate  unless  he  is  prepared  to  cmaucip&te  the  graud- 
eon.  A  child  overlooked  could  not  claim  possession  ab  intestato, 
if  he  neglected  to  apply  for  possession  against  the  will  and  the 
appointed  heirs  had  entei-od,  although  they  had  not  applied  for 
the  possession  secundum  tahda$'.  he  had  lost  bis  chance  (Uip. 
xjcviii  S;  D.  xxxviii6  fr  i  ^6,  fr3,4 — 7  pr;  tit.  16  fr  i  §8).  This 
class  did  not  apply  to  %vomeii's  estates,  (Cf.  Schirmer  Erbreckt 
p.  141). 

2.  Legitimi  {heredes).  Under  this  head  come  all  who  have 
statutable  claim  to  the  inheritance,  that  is,  those  entitled  under 
the  XII  tables,  namely  the  agnate  nearest  in  blood  to  deceased 
at  the  time  when  application  in  this  class  is  open,  who  has  not 
undergone  capitis  deyninntio,  or  in  the  case  of  emancipated 
children  their  rnanumitter,  being  a  parent  by  birth;  and  also 
the  mother  who  is  entitled  under  the  TertulHan  senate's  decree  ; 
and  the  children^  whether  lawful  or  not,  who  are  entitled  to  their 
mother's  estate  under  the  Orfitian  senate's  decree.  Postumous 
children  are  entitled  as  others.  Own  heirs,  if  they  have  re- 
nounced posseaaion  as  children,  have  still  a  claim  under  this 
head,  and  till  they  are  out  of  the  way  in  both  capacities,  other 
ag^iates  have  no  claim ;  t.e.  not  so  long  as  the  widow  of  deceased 
is  pregnant,  or  a  son  remain  in  captivity,  and  the  time  for  an 
own  heir's  acceptance  has  not  run  out. 

The  order  among  agnates  is  preserved  by  the  praetor,  and 
hence  (after  children)  the  first  place  belongs  to  brotherw  and 
6ister3  of  deceased  (consaiigninei,  c(.  p,  220) ;  but  in  the  c^se  of 
a  mother's  estate  her  children  tako  precedence  as  if  they  were 
in  the  class  of  liheri.  And  a  mother  who  has  the  jwe  liberorum, 
in  case  of  her  child's  estate  takes  precedence  of  all  in  this  clasa 
except  brothers  of  deceased,  and  father  of  deceased. 

For  agnates  entitled  after  renouncement  by  the  nearest 
agnate  see  next  class.  (Gal  iii  28;  D.  xxxvii  7  fr  i,  2  pr  §  4; 
V  2  fr  6  pr.) 

If  the  manumitter  of  an  emancipated  child  was  a  stranger 
(Gai  i  J  34)  he  had  no  claim  in  this  grade.  The  praetor  recog- 
nizing the  practical  absurdity  of  setting  aside,  in  deference  to 
theory,  in  the  case  of  a  freebom  person  his  own  nearest  relatives 
(after  bis  own  children),  postponed  this  outsider  to  the  nearest 
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km,  and  preferred  for  possession  of  the  estate  those  whom  he 
callt>d  decern  personue;  vbs.  father,  mother,  sou,  daughter,  grand- 
father,graiidmother,  grandson,  granddaughter,  brother,  sister  (the 
children  haviDg  still  the  first  place  and  coming  among  cognates 
only  if  they  have  not  claimed  before,  cf.  D.  xxxviii  9  f r  l  §  1 1 ; 
tit.  15  fr4§  t).  After  these  would  follow  the  patron  and  his 
family,  as  in  the  caae  of  a  freedman  deoeaaed.  (Ulp.  ap.  Collat, 
xviq;  Just,  iii  5.) 

3.  Cognati  or  proximi  cognati.  In  this  grade  succeed 
all  kinsfolk  who  are  not  entitled  to  ct^me  in  the  Hrst  or  second 
grades.  Kinsfolk  are  created  by  adoption  as  well  aa  by  blood, 
but  they  are  kin  oidy  to  the  agnates  and  only  so  long  oa  the 
agnatic  relation  continuea.  An  adopted  son  ia  a  member 
of  the  adoptive  tauiily  as  created  by  the  civil  law,  but 
remains  of  kin  by  bluod  to  his  birth-family  whether  the 
adoption  continues  or  not.  Children  votgo  quaesiti,  i.e.  of 
illegitimate,  but  not  forbidden  unions,  are  akin  to  their  mother 
od  to  her  other  children  and  parents.  Agnates  who  have  lost 
their  civic  position  ;  agnates  excluded  (according  to  some 
lawyers)  from  claiming  in  the  second  grade  by  one  nearer  to 
deceased';  women  agnates  beyond  the  position  of  sisters;  and 
all  men  or  women  related  to  deceased  through  women'',  claim 
in  this  grade.  Children  begotten  by  soldiers  during  their  time 
of  service  were  not  statutable  heirs,  because  marriage  was  not 
allowed,  but  by  a  letter  of  Trajan's  were  permitted  to  claim 
pofiseusion  of  their  father's  intestate  estate  in  the  grade  of  cognati 
(Bruna*  p.  3S1). 

There  is  no  representation  among  cognates.  The  cognates 
nearest  in  blood  at  the  time  when  the  succession  comes  to  this 
class,  although  not  nearest  at  the  time  of  deceased's  death,  are 
equally  entitled.  Only  cognates  conceived  in  the  life  of  deceased, 
whether  born  before  or  after  his  death,  are  entitled  (Gai.  Iii 


^  Gaiua  apeaka  of  a  dtviuioa  of  op^imon  on  this  head,,  Homo  Icanng  them 
ia  cloas  %  sume  putting  them  bare  (iiv  z8)- 

•  Cf,  Cic,  Cttient,  60  §  165  /ni$tiaium  dico  ei*9  mortuum  postoMionernqM 
»fiu  iHiJiorum  e-x  tdicto  pra^tori*  hnic  iltiut  *yTOm  /.Ho  iiatanu  Another 
reference  to  the  claw  itnde  cogneUi  appeara  to  be  foimd  in  ("6.  15  §45 
Habilua  nullttm.  testamsnium  umquam  f^cemt.  Id  in^m.  Oppianicue  scirvtf 
intellegebat  Habiio  mortiLo  bcma  ^la  omnia  ad  matrem  eiMa  Ventura.. 
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27 — 31;    Ulp.   xxviii  9;     Just.    Hi  5;     D.    xxxviii   8;    lit.  16 

fr6— S). 

The  degrees  of  kinship  are  reckoned  by  the  number  of 
births  or  descents  from  the  commoa  ancestor,  i.e.  one  is  reckoned 
for  the  person  whose  kinahip  is  sought  and  OTie  for  each  inter- 
vening person '.     Thus  in  the 

1st  degree  are  son  and  daughter,  father  and  mother: 
Snd,  grandson  and  granddaughter,  grandfather  and  grand- 

m(.>ther,  brother  and  sister  ; 
3rd,  great  grandson  and  great  granddaughter^  great  grand- 
father and  great  grandtnother ;  nephew,  niece  by  brother 
andBister,uncleand  aunton  father's  and  on  mother's  side; 
4th,  great-great  grandson  and  great-great  granddaughter, 
great-great   grandfather   and    -mother,   bruther's    and 
sister's  grandson  and  grandniece^  great  uncle  and  great 
aunt  on  father's  and  mother's  sside  and  first  cousins : 
5th,   father  and  mother  of  great-great  graudfather  and 
-mother  and  the  gons  and  daughters  of  all  in  the  fourth 
grade ; 
6th,  grandfather  and  grandmother  of  great-great  grand- 
father and  -mother,  and  grandchildren  of  all  in  the  fifth 
grade(Fragm.  ap.  ii6r.  j4nie^'uiSft  ii  p.  166;  D.xxxviii  10 
fr  1 — ^3,  10;  Pftuliv  1 1). 
Onij  cognates  as  far  as  the  sixth  degree  and  of  the  seventh 
only  children  of  a  second  cousin  (sohrino  sobrinave  nati)  ward 
admitted*.      An  agnate   in    the   eighth    degree    (or   further) 


^  Or,  reckon  one  for  each  atep  (yrarf«*,  degree)  ^m  the  deceased :  thus 
one  step  frona  decoaiwd  upwards  to  his  father,  one  step  upwards  from  him 
to  the  grand  fa  tliCTt  aad  one  step  dowowardia  from  hira  to  d'eceased'a  uncle: 
the  uncle  is  in  third  degree. 

"  Paul  {D.  Eiiviii  10  fr  10)  gives  an  enumeration  of  all  the  names  in 
the  seven  grftdee^,  and  tlie  number  in  ench  grade  on  the  aupposition  of  only 
one  person  in  each  poaitiun.  Thia  iu  of  course  right  in  some  cases ; 
a  man  having  only  one  father  and  one  mother,  one  father's  father,  efc,,  but 
ita  moat  CAseM  it  ia  far  below  poaaibihty  or  even  probability,  an  one  man 
or  woman  misy  have  more  than  one  boy,  and  more  than  one  girl,  and 
thus  more  tlian  one  father'3  brother  op  father'a  siater  or  mother's  brother, 
etc.     Paul's  list  of  persona  abridged  is.  as  follows : 

i.     Father,  mother,  son,  daughter.     Total  4, 

ii,    FatheHfl  father,  mcfther*H  father,  father's  mother,  mother's  mother  j 


71 
So&rini, 
Sobrinae 


2  4  1 

Nepot      Fratris,  C<m»obrini, 

Ne^tU      SarttrU  C'ontotfriuHe 

nepott  ntpHi  tupot,  utptit 


The  DBme  given  is  tisojiUv  that 
of  the  relatiOQ  to  tng.  Wkere 
there  exiaCe  no  specific  Dame  for 
thiB,  the  relatifi'iiahip  to  his  oi 
h&r  anceptor  ia  gWeo, 

Caiun^rini,  cuni'ibrirvie^  Srst- 
consinH,  denote  properly  the  cbil- 
dren  of  two  siateri,  bat  are  nsed 
oIho  to  denote  childlren  ot  tvo 
brothers,  properly  /ratret  palra- 
elet,  and  of  a  bnother  And  '8t«tei', 
properly  fratres  amitini.  (D. 
zxxTiii  I  Ir  lo  g^  6), 


Proraptit 


4 

Alnupot 


5 

AdnepoB 
Adneptia 


Trineptis 


No  person  beyond  the  niiLth  de- 
gree JB,  given  here,  except  tobrini, 
iQbnnai!jiliu*,JiUa,S/eeondcciasiaE* 
chUdren,  who  are  the  only  relative! 
of  the  Beventii  degree  whom  the 
prootor  recognJBad. 

For  prQptJlruia,  pntruiu  mqjfflr, 
and  for  tttptitivm,  patrjiiur  maxi- 
mm  are  also  Qsed.  For  proamitai 
proavuneuluM,  eie.    ainular  tenna 
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though  admissible  in  the  second  class  is  not  admissible  in  this 
class. 

These  names  of  btood-rfelationship  were  freely  applied  to 
slaves,  but  there  was  no  legal  recognitioti  of  them  (D.  xxxviii  lo 

frio§s). 

4.  Vir  et  uieor.    In,  the  order  of  inheritance  by  the  civil  law 

this  class  had  no  place  :  the  only  marriage  recognised  was  that 
whereby  the  wife  and  her  property  passed  into  the  hand  of  her 
husband,  who  retained  the  latter  at  her  deaths  while  at  his 
death  the  wife  shared  his  estate  as  one  of  hia  daughters.  The 
praetor,  however,  recognised  free  marriage  and  gave  the  parties 
reciprocal  rights,  but  after  all  blood  relations.  The  marriage 
must  be  lawful  (JKstum)  and  still  existing  at  the  time  of  the 
intestate's  death.  A  divorce  though  not  iu  the  form  prescribed 
by  the  lex  Julia  de  adulteriu  is  still  sufficient  to  destroy  any 
claim  under  this  head.  Aud  so  is  a  divorce  by  a  freedwoman 
married  to  her  patron,  though  the  divorce  is  by  the  lex  Julia 
de  maritandis  ordinibus  held  iDvalid,  so  that  she  cannot  marry 
agtdu  without  his  consent  (D.  xxxviii  1 1). 

5.  In  the  case  of  an  emancipated  person,  who  had  a  stranger 
for  patron  (cf.  p.  74),  a  last  class  is  composed  of  the  kin  of  the 
manumit  ter. 

Time  for  deliberation* 

Just  as  there  was  a  cretiu  fixed  for  heira  named  in  a  will»  so 
the  praetor  limited  the  time  within  which  each  person,  as  he 
became  entitled  to  possession  of  the  estate,  had  to  make  up  hia 
mind  whether  to  accept  or  decline  it.    In  the  case  of  children 

son's  Bon,  daugbter^a  son,  aon'a  datighter,  daughter't^  daughtor^  brother  and 
sister  by  fatber,  brother  ftiid  aif^ter  by  mother  (tmly).     Total  12. 

iii.  4  proavi,  4  proaviai':,  2  pjtrai  (viz.  father's  brotber,  father's  hftlf- 
brotber  by  raother'a  aide),  2  anu'tue,  2  arunctdj,  2  malerterae,  4  nephow.'i 
(viz.  brother"*  son,  half  brotber's  son,  sister's  non,  halfaister'a  aon),  4  nieces^ 
4  prcTufpoteit  4  pro?i*pfM,     Total  32. 

iv.  8  abavij  8  €tbainae,  4  propatrvi,  i  proamita^  4  proamtnemli^  4  prry- 
BiatertwtM,  8  abn^>ot«»y  8  abnfptes,  Iti  first  cousina  (viz.  4  ptittitKlm, 
8  (zmitmi  or  8  amitinae,  4  wruobrini  or  c&ntobrimui),  8  great  nephews, 
8  great  nieces.     Total  80. 

The  Totals  of  the  other  three  classes  are:  v  184;  vi  446;  Tii  1034, 
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and  parents  (whether  entitled  in  their  own  name  or  in  that  of 
a  slave  appuintt^d  heir)  the  time  was  one  year,  in  other  cases 
one  hundred  days.  In  both  cases  it  was  i^i'^  tempus,  ue, 
available  time.  Ouly  those  daya  were  reckoned  on  which  the 
person  coDcemed  knew  and  was  able  to  apply,  so  that,  even 
if  he  knew  for  a  time  but  subsequently  had  reason  to  doubt 
the  death  of  deceased,  this  period  of  doubt  would  not  count. 
If  it  19  &  case  requiring  a  formal  hearing  and  a  decree  by  the 
praetor  {e.(f.  under  the  C^booian  edict)  ouly  those  days  are 
reckoned  on  which  the  praetor  sat  for  applications  of  this  kind. 
For  ordinary  grants  of  possession,  taken  as  matter  of  course,  all 
daya  are  reckoned.  Where  it  is  a  sou  under  power  who  is 
entitled  to  the  grants  time  does  not  begin  to  run  until  he  has 
had  opportunity  of  informing  his  father,  in  urder  that  he  may 
order  or  ratify  his  accept-ance  of  it.  Any  deciesion  once  come 
to  within  the  time  is  final,  though  the  time  be  not  exhauBted ; 
and  if  the  posse^ssion  be  declined,  or  the  time  has  expired,  or 
the  deUberant  haa  died,  the  right  passes  at  once  to  the  next 
entitled.  If  another's  slave  appointed  heir  by  a  will  is  sold 
while  time  is  runnings  the  new  master  has  only  the  residue  of 
the  time. 

A  child  can  not  only  take  the  possession  under  his  proper 
title  {u7ide  Hberi)  but  if  he  do  not  take  it,  he  can  claim  as 
agnate,  and  if  he  do  not  take  it  then,  he  can  claim  as  cognate, 
and  on  each  lielation  ia  entitled  to  a  yeaj-,  Accaptance  by  a 
nearer  cognate  precludes  later  cognates  from  claimiag,  even  if 
the  nearer  one  obtain  the  praetor^s  allowance  to  withdraw  on, 
ground  of  youth.  The  Crown  then  becomes  entitled  (D.  isxviii  g ; 
\b,  15  ;  Ulp.  xxviii  10,  11). 


Caracalla  confined  all  inheritance  ab  intestato  to  persons 
who  had  under  his  law  immunity  from  the  tax  of  10  per  cent. 
which  he  had  substituted  for  the  old  vicefinia  hereditatum 
(Utpian  ap.  Collat.  xvi  9  §  2 ;  Dion  Cass.  Ixxvii  9).  Thia 
together  with  Caracalla's  other  tax -innovations  was  repealed 
by  his  successor  Macrinua  (Dion  Cass.  Ixxviii  12), 
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E.       MiSSIO    VSJfTRfS  IN  POSSESSIONEM. 

The  chance  of  a  postuinous  child  being  born  who  would 
be  an  own  heir  waa  provided!  for  by  the  praetor.  Such  a  child 
would  have  a  right  to  the  possesHion,  if  uot  disinherited,  aa 
much  as  any  other  own  heir.  Is  qui  in  utero  est  pro  superstite 
habetur.  The  venter,  i.e.  the  pregnant  woman,  was  therefore 
sent  into  possession  along  with  the  other  gi'antees  until  the 
child  ia  bom  or  a  miscarriage  ensues  or  it  is  ascertained  that 
she  is  not  pregnant.  Pregnancy  both  at  the  time  of  testator^s 
death  and  at  that  of  the  viissio  in  posftessiojiem  is  requisite ; 
and  disherison  must  be  dear  and  absolute  to  bar  the  order, 
A  son's  wife  has  a  claim  to  this  protection  for  her  child,  if  she  is 
pregnant  when  the  son  is  eniaucipated.  If  he  has  been  given 
in  adoption  and  dies  when  hia  wife  ia  pregnant,  she  is  entitled 
to  be  sent  into  possession  of  the  estate  of  the  child's  natural 
grandfather,  provided  he  haa  been  appointed  postumous  heir 
and  other  own  heirs  have  been  overlooked  (D.  xxxvii  9  fr  t  ^  l, 
2,  12,  13,  27;  fr^pr;  xxs  fr  1,21).  A  claim  on  behalf  of  an 
alienus  postumiis,  appointed  heir  by  the  will,  is  admitted 
only  if  the  woman  is  unable  otherwise  to  maintain  herself 
(D.  xxxvii  9  fr  6). 

The  edict  does  not  use  the  term  uxor  because  the  woman 
might  be  no  longer  a  wife  at  the  time,  and  venter  properly 
denotes  the  unborn  child  on  whose  account  only  (ventm  nomine) 
the  woman  claims  the  praetor's  order.  She  generally  applies 
for  a  caretaker  for  herself  and  the  property.  She  is  entitled 
whether  she  has  a  dowry  or  not  to  be  suitably  maintained  out 
of  the  estate  while  in  posaesmon,  eo  that  not  onty  an  own  heir 
may  be  presei-ved  but  the  increase  of  the  state  by  a  new  citizen 
be  promoted.  If  the  appointment  of  a  caretaker  is  not  made 
at  once,  the  heir  haa  no  right  to  seal  up  the  things  belonging 
to  the  inheritance  but  only  to  count  them  and  assign  them  to 
the  woman.  She  is  liable  for  all  expenditure  from  the  estate 
if  she  knows  she  ts  not  pregnant  (D.  i&.  fr  1  §§  10,  17,  19,  28). 

If  the  claim  of  the  woman  was  disputed  on  the  ground 
either  that  her  child  was  not  the  testator's  or  was  not  free, 
the  case  fell  under  the  Carbonian  edict  and  required  a  hearing 
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by  the  praetor:  she  could  not  get  the  grant  of  possessdott  itk 
the  ordiimrv  way  as  a  matter  of  course  ifr  7  §  iX 

Not  oqIt  «!  unborn  child  (of  testator)  bat  anrooe  elae  who^j 
Tonld  if  bom  bare  a  claiin  (e.57.  as  agnate)  to  the  pose 
06  iaiedtUo  can  obt^D  poeeessioD  under  this  part  of  the  edict, 
but  onir  till  birth,  etc,  not,  as  under  the  Carbonia'D  edicts  till 
questions  of  his  title  are  determined  at  puberty  (fr7pr,  ^i; 
cf  raviii  17  fr  1  J  5  ;  Leist  in  Gltick  s  Pand.  iv  %  iq).  The  next 
heir  cannot  enter  until  her  pregnancy  is  determined.  /*  qwt  i* 
Utero  erf,  ipmntuni  ad  moram  fticiendam  inferiuribui  et  sibi 
am/actendum  ti/ufrit  editus,  pro  jam  nato  hahetnr  (D,  xxviU 

A  woman  thns  sent  into  poseession  is  protected  by  an 
interdict  J  udt  as  is  one  in  posaessioo  to  guard  legacdea<D.  xliii4f 
Bee  chap,  viii  x).  And  while  ii^he  \s  in  possession  do  one  to 
guard  legacies  can  be  there  (D.  xxxvi  4  fr  7). 

On  the  other  hand  a  woman,  who  claimed  possession  while 
knowing  thai  she  was  not  pregnant,  was  liable  to  an  action  1 
calmnniae  causa  to  any  person  who  would  have  a.  claim  to  the 
possession  if  there  were  no  child.  Her  parent  is  also  liable, 
if  he  caused  her  to  come  into  possession.  The  damages,  if 
&HUd  were  shewo,  were  put  at  the  loss  to  the  plaintiff  from  the 
redwctioti  of  the  value  of  the  inheritaace  by  the  expenditure  for 
her  support  and  consumption  of  the  fruits.  If  a  substitute  or 
some  other  claimant  died,  while  kept  out  of  possession  by  the 
woman*  Wia  heir  could  bring  this  action.  So  also  could  legatees, 
who  had  an  interest  in  the  inheritance  being  duly  entered  on. 
Anyone  who  ^ined  the  suit  and  recovered  full  damages  was 
compelled  by  the  praetor  to  give  the  freedoms  left,  whether 
directly  or  by  way  of  tnist.  The  action  being  penal  had  to 
be  hrought  within  a  year  (annus  utilis ;  D.  sxv  6). 

If  a  woman  having  been  put  into  possession  wroDgfulIy 
transferred  it  to  another,  she  and  her  parent,  if  he  abetted  her, 
were  liable  to  a  like  action,  which  could  be  brought  against 
either  as  the  plaintiff  chose.  This  could  be  brought  after  a 
year,  because  it  aimed  at  recoupment.  To  remove  the  person 
wrongfully  brought  into  possession  an  ordinary  interdict  (quo- 
rum honcrum)  would  suffice  (D.  xxv  5). 


208 


Carhoniannm  edieUim 


[Bkm 


F.    Carbonia^um  edwtcm. 

Under  a  epecial  part  of  the  Edict,  called  the  Carbonia- 
HUm  Edictum,  provision  was  made  for  the  case  of  aa  infant's 
{impuhea)  having  hia  claim,  hs  a  child,  to  possession  againfit  the 
will  or  on  an  intestac}',  disputed.  In  such  a  case  the  praetor 
gave  a  summary  hearing,  and  if  the  child  was  clearly  shewn  not 
to  be  the  testator's  or  to  be  a  slave,  possession  would  not  be 
granted.  But  if  the  case  against  the  claim  was  not  clear,  the 
child  was  sent  into  possession  just  aa  if  hia  claim  were  not  dis- 
puted,, butj  when  he  came  to  the  age  of  puberty,  the  matter  was 
fully  inquired  into  and  decided.  Till  then  the  child  appeared 
to  the  Roman  lawjei'S  not  to  have  full  power  of  defending  his 
chitm.  But  if  hia  case  was  likely  to  be  injured  through  delay, 
either  by  failure  of  proof  or  by  waste  of  the  estate,  and  especially 
if  his  right  appeared  to  be  clear  (ao  a  rescript  of  Hadrian)^  the 
praetor  would  hear  and  decide  at  once  (D.  xsxvii  lofr  i  pr;  3 

^3*4.5;  fr7§4). 

An  infant  so  sent  into  possession  had  to  give  securit}-  to  his 
opponent :  if  he  did  not,  the  opponent  was  sent  into  possession 
with  him  and  then  had  to  give  security  to  the  infant,  or  else  to 
be  debarred  from  nianfiging  the  estate.  A  caretaker  was  ap- 
pointed to  manage  and  sue  and  he  sued.  If  the  opponent  was 
also  a  child  of  deceased,  he  was  sent  into  possession  along  with 
the  infant,  even  if  the  latter  gave  security.  Anyone  who 
asserted  himself  to  be  a  son  ought  to  take  the  ordinary  pos- 
session, and  then,  if  his  claim  as  child  of  deceased  was  contested, 
apply  for  the  Carbonian  possession  also,  Both  had  to  he  applied 
ftir  within  a  year;  but  the  year  ran  fur  the  ordinary  possession 
from  the  time  when  the  applicant  knew  of  the  death  and  was 
able  to  act,  while  for  the  Carbonian  possession  it  ran  from  his 
knowledge  of  his  claim  being  contejited.  The  infant  would  thus 
be  possessor  till  puberty  in  any  case,  and  if  then  proved  to  be 
child  and  free,  or  if  opposition  dropped,  would  continue  without 
further  order;  if  proved  to  be  a  slave  or  not  testator's  child, 
he  would  lose  all  right  to  tlie  praetor's  protection.  He  was 
defendant  in  these  proceedings  after  puberty,  if  he  had  given  or 
then  offered  security ;  if  not,  bis  opponent  is  put  in  possession 
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and  the  infant  has  to  prove  his  caae  (fr  i  §2, 13 — 16;  ft4,  5,6 

§S5>6), 

The  possession  while  it  lasted  waa  not  a  mere  detention  in 
order  to  safeguard  claims,  as  in  the  case  of  legatees,  creditora 
and  others  (see  chap,  viii  n),  hut  a  practical  ownership.  And 
accordingly  the  infant  had  A  right  to  be  supported  out  of  the 
estate  and  to  be  supplied  with  education  and  other  necessaries 
suitAble  to  the  means  of  the  estate.  Nor  was  he  required  to 
repay  this  t'Xp<.^nse,  if  his  claim  was  evuntually  disproved.  The 
estate  was  thus  impaired,  from  fear  lest  an  own  heir  should 
BuflFer  or  die  (fr4§3;  fri5).  The  opponent  when  sent  into 
possession  bad  no  right  to  be  supported ;  he  waa  there  merely 
by  way  of  security  (fr6§4.K 

Where  testator  has  appointed  a  postumoua  child  heir,  the 
claim  raay  be  for  poBseasion  in  pursuance  of  the  will,  and  may 
be  contested  on  the  ground  that,  the  child  is  not  free,  or  not 
testator's,  or  even  siippoaititious.  In  the  last  case^  if  the  puta- 
tive mother  is  subjected  to  a  criminal  charge  of  supposition,  and 
her  defence  is  better  conducted  at  once,  a  trial  would  be  di- 
rected, and  the  child  granted  possession  or  not  according  to  the 
result.  But,  except  in  this  case  of  a  postumous  child,  the 
Carbonian  edict  does  not  apply  to  anyone  appointed  heir  in 
the  wiU.  Nor  dues  it  apply  when  the  claimant  is  duly  dia- 
inheritedj  unless  the  will  itself  is  disputed.  Disherison  however 
is  looked  at  narrowly.  If  the  disherison  was  coupled  with  the 
reason  that  the  child  waa  adulterous,  the  claimant  would  not  he 
excluded  till  this  was  proved.  Or  if  testator  used  such  words 
as  quisquis  est  quiJUium  meam  ae  esse  dicit,  exheres  esto  it  is  not 
enough,  for  he  is  not  disinherited  as  a  son  (fr  1  ^  8,  g  ;  fr  7  §6). 

It  matters  little  who  contests  the  claim.  The  Carbonian 
edict  applies  even  if  the  chikf s  own  father,  being  emancipited, 
contests  hia  claim  to  joint  possession  of  the  grandfather's  estate^ 
e.g.  on  the  ground  that  he  wan  not  retained  in  the  deceased's 
family,  but  passed  with  him  on  emancipation.  Nor  does  a  de- 
cfairation  of  testator's^  that  claimant  waa  not  hia  son,  bar  the 
Carbonian  edict  (fr  1 1 4).  But  the  claim  must  be  to  the 
property  as  well  as  to  the  position.  If  status  only  be  in  question, 
the  Carbonian  edict  does  not  apply,  and  if  the  trial  is  put  off  to 
puberty,  that  is  due  to  Imperial  constitutions  (fr  3  §  3 ;  fr  6  §  3). 
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A  rescript  of  Ant.  Pius  allowed  a  similar  postponement  till 
puberty  of  a  child's  claim  to  legacy  or  trust  {(ri%  i). 


CHAPTER  VI. 

SUCCESSIOK  TO   THE   ESTATE    OF   ROMAN    FREEDMEN   AND 
FREEDWOMES    DECEASED'. 


A.     General  view  (from  Gaiua  and  Ulpian); 


the 


estate  of  hia  freedraan. 

Under  the  XII  tables  a  patron  had  no  claim  against  htg 
freedmao's  wilL  Nur  if  the  freedman  died  iotestate,  had  the 
patron  any  claim  against  'own  heirs,'  whether  they  were  such 
by  birth  or  adoption  or  by  marriage  oittn  conveittione  in  manum. 
If  he  died  intestate  and  left,  no  'own  heirs,'  then  the  patron 
succeeded  to  the  estate. 

The  pi-aetor's  edict  did  not  alter  this  when  the  freedman  left 
natural  children  bom  sitiee  his  manumission,  whether  in  hia 
power  or  emancipated  »r  given  in  adoption,  provided  he  had  not 
disinherited  them.  Any  such  children  becoming  heirs  or  trnat- 
heira  by  hia  will^  to  however  small  an  extent,  or  obtaining 
possession  of  the  estate  sufficed  to  exclude  the  patron  alt-ogether. 
But  an  adopted  son  or  a  wife  in  hand  or  a  daughter-in-law  who 
had  been  tn  his  son's  hand  were  not  allowed  to  exclude  him 
altogether.  For  when  the  freedraan  had  no  natural  children, 
the  patron  was  entitled  to  one  moiety  of  the  estate,  whether  the 
freedman  had  made  a  will  and  left  him  nothing  or  less  than 
half,  or  had  died  intestate.  If  he  left  no  own  heirs  or  natural 
children  at  all,  the  patron's  right  to  the  whole  estate  remained. 
A  patron  (or  his  children),  made  heir  by  will  to  half  the  eatate, 
had  to  bear  a  fair  share  of  the  debts. 

The  lex  Papia  did  not  interfere  with  this  in  the  ease  of 
small  estates,  under  100,000  sesterces.  Nor  did  it  do  so  in  larger 
estates,  if  the  fi'eedmaii  left  three  or  more  natural  children  heirs ; 

1  Discussion  .and  literature  will  be  found  to  Leiat,  Oluck's  Faitd,  Pt  v, 
§§172-174- 
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but  if  he  left  fewer,  the  patroa  was  to  have  uae  equal  share 
{pars  virilis),  i.e.  if  he  left  two  only  the  patron  was  giUDted 
OQe-third  of  the  estate;  if  he  left  nne  only  the  praetor  had 
a  mniety.  Auy  filienafion  by  the  freedtnan,  for  the  purpose  and 
with  the  effect  of  reducing  the  eatate  below  100,000  sesterces, 
was  ipso  fucto  invalid  as  a  fraud  against  the  law  (eee  Book  v 
chap,  viii  S). 

(6)  Over  the  estate  of  his  freedwoman  the  patron  had  full 
control.  She  could  not  make  a  valid  will,  except  by  his  au- 
thority; andj  if  she  disposed  of  any  of  her  property  to  others, 
the  patron  had  only  himself  to  blame.  She  coidd  not  have 
own  heirsj  and  therefore  if  she  died  intestate  the  patron  took 
alt.  The  praetor  made  no  alteration.  Bat  the  lej:  Fapia  freed 
from  her  patron's  guardianship  any  freedwoman  who  had  th^ 
privilege  of  four  children.  Hence  she  could  make  what  will  she 
chose,  and  the  patiou  might  get  nothing.  The  law  therefore 
gave  the  patron  one  equal  share,  according  to  the  number  of 
chddren  she  left,  i.e.  if  she  left  all  four,  one-fifth.  If  she  died 
intestate  without  children  the  patron  no  doubt  took  all. 

2.  The  patron's  sou,  sona  son,  and  thia  latter'a  son  had  the 
same  rights  a3  their  ancestor  both  in  freedmenV  and  freed- 
women's  e^states.  '• 

3.  (a)  The  patron's  daughter,  son's  daughter  and  son's 
sons  daughter  had  by  the  Xll  tables  the  same  rights  as  he 
in  the  estate  of  a  freed  man.  But  the  praetor  did  not  grant 
them  the  additional  rights  against  own  hell's  who  were  not 
such  by  birth,  which  he  gave  to  the  patron  and  his  male 
descendants.  The  lex  Fapia  however  gave  them  those  rights, 
provided  they  had  the  privilege  of  three  children. 

(6)  As  regarfis  the  estate  of  a  deceased  freedwoman  dying 
intestate,  whether  she  left  children  or  not^  a  patron's  female 
descendant  (through  males)  had  by  the  X[t  tables  the  same 
claim  as  the  patron  or  his  male  descendant,  The  praetor  did 
not  alter  this;  but  the  les  Papia  gave  one  who  had  three 
children  a  claim  to  possession,  if  the  freedwoman  left  no  natural 
children.  If  however  the  latter  had  had  four  children,  the 
patrons  female  descendant  (with  three  children)  could  only 
claim  one  equal  share,  and  some  lawyers  thought  she  could 
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claitn  dothing.  If  the  freedwoinan  made  a  will  the  case  was 
altered,  for  a  female  descondant  had  qo  right  of  guardianship, 
and  consequently  no  control  over  the  freedwoman's  will,  and 
therefore  no  claim  againgt  it.  But  three  children  gave  her 
a  better  position,  and  she  then  I'btaiDed  under  the  leit  Papia 
the  game  rights  against  the  will  of  a  freedwoman,  that  male 
descendants  or  the  patron  himself  had  against  the  will  of 
a  freedman,  i.e.  both  the  rights  granted  them  by  the  praetor 
and  alBo  the  additional  rights  conferred  by  the  lej:  Papia, 
Gains  complains  that  this  part  of  the  lex  Papia  was  badly 
dmfted. 

The  heirs  of  a  patron  who  were  outsiders  had  no  such  rights 
as  the  patron  in  freedmen'a  eatates*  either  on  an  inte-stacy  or 
against  the  freedman's  will. 

4.  Eight  of  a  Patroness  {a)  in  the  estate  of  her  deceased 
freed  man. 

A  patroness  by  the  law  of  the  xii  tables  had  the  same 
rights  as  a  patron.  The  praetor  gave  her  no  such  right  as  he 
gave  to  patrons  to  the  possession  of  a  moiety  of  the  estate, 
either  of  an  ungrateful  freedinan  notwithstanding  bis  will  or  of 
an  intestate  h^edman  who  left  no  natural  children.  But  the 
l&e  Pajmi  gave  a  freebom  patroness  who  was  privileged  by  two 
children  (duobus  tiieiHs  hoiwrafa)  much  the  same  rights  as 
a  patron  had  under  the  praetors  edict,  and  if  she  was  privi- 
leged by  three  children,  put  her  in  the  same  position  as  a 
patron  under  the  lex  Papui.  A  freedwoman  patroness  with 
three  chihiren  was  given  the  same  rights  aa  a  freebom  patroness 
with  two  children. 

(b)  As  regards  the  estate  of  a  deceased  freedwoman,  who 
died  intestate,  a  patroness  had  her  right  under  the  XII  tables 
to  the  inheritance  whether  the  deceased  left  children  or  not ; 
but  neither  the  praetor  nor  the  lex  Papia  altered  her  position ; 
and  therefore  her  right  was  liable  like  other  privileges  under 
the  XII  tables  to  be  destroyed  by  herself  or  her  freedwoman's 
suffering  capitis  deiuiTiittio.  If  this  took  place,  the  freedwoman's 
children  by  the  right  of  blood-relationship  succeeded  their 
mother  to  the  exclusion  of  the  patroness.  If  the  freedwoman 
made  a  will,  a  patroness  who  was  privileged  by  children  waa 
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granted  by  the  lex  Papia  the  same  rights  against  it,  b&  tlie 
praetor  gave  a  patron  against  the  will  of  a  freedman.  i.e. 
possession  of  a  moiety  of  the  estate,  where  deceased  left  no 
natural  children. 

5.  A  patroness'  son,  if  he  had  a  child  or  children,  was  given 
by  the  i&r  Papia  the  rights  of  a  patron, 

6.  As  the  SC.  Orfiiiamim  gave  a  statutable  itiheritance,  not 
liable  to  be  aifected  by  capitis  deniinuiio,  to  the  children  of  an 
intestate  mother,  the  old  rights  of  patron  or  patron's  children 
or  of  patroness  to  the  inheritance  of  an  intestAte  freedwuman 
who  left  children,  were  either  excluded  altogether  or  perhaps 
cut  down  to  a  share  with  them  {pars  virilis)  aa  in  the  case  of 
a  freedwoinan  with  four  children  under  the  lex  Papia.  Gaiue 
wrote  bis  Institutes  before  this  S.  CoTtrultiim  (Gai.  rii  39 — 54j 
and  shorter  in  Ulp.  xxvii  and  sxix;  Paul  iii  2;  D.  xxxvii  14 
fr  16 ;  Unterholzner  ZGM.  v  33  sqq,). 


B.  Patron's  claim  to  possession  op  his  (Roman) 
freedman's  estate  against  the  will. 

Further  details  on  the  rules  of  the  praetor's  protection  of 
the  patron'e  claim  are  found  in  the  Digest. 

(1)  A  patron  has,  AS  above  stated,  a  tight,  Bnbject  however  to 
the  lea  Papia,  to  one  half  of  his  freedman'a  estate,  if  the  freed- 
man left  no  lawfid  natural  children  by  birth  or  if  he  disinherited 
them  by  a  valid  and  effective  will.  If  a  moiety  was  left  him  by 
the  will,  his  claim  was  satisfied :  if  not  he  could  obtain  against 
the  will  posaeasion  of  his  moiety  {D.  xxxviii  2  fr  3  §  10).  The  will 
was  upset  only  to  that  extent.  As  long  as  the  patron's  claim  was 
not  satisfied,  debtors  to  the  estate  could  plead  that  fact  in  reply 
to  a  auit  by  the  heir  (fr  25).  The  patron's  claim  is  satisfied,  if  he 
is  appointed  heir  absolutely  or  on  a  condition  which  is  fulfilled 
by  the  time  at  which  the  inheritance  is  entered  on,  or  if  he 
becomes  heir  through  hia  slave,  or  has  the  estate  restored  to 
him  under  a  trust  by  the  heir  at  law,  or  being  left  heir  to  less 
than  his  due  share  has  the  amount  made  up  by  legiicy,  or  gift 
in  view  of  death,  or  other  gift,  or  by  payment  imposed  as  a 
condition  on  another  heir  or  legatee,  or  by  release  from  debt 
s.  IS 
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(^3  §§  15— 19.  fri9^  50pr§6).  His  song  should  be  appointed 
to  the  same  shai-u  as  substitutes  iti  case  of  his  predeceaMiog  the 
freedoian  (fr5pr).  His  share  must  uot  be  burdened  with  a 
trusty  except  so  far  as  he  may  have  been  left  more  than  his 
due  (fr4l,45).  The  value  of  the  patron's  moiety  ig  taken  as  at 
the  time  of  the  freedmaii's  death  (without  deduction  for  fi-aud- 
ulent  alienatitin);  subsequent  accessions  to  the  estate  do  not 
disturb  it  (I'r  3  §20, 44  §2).  If  a  patron  has  not  his  due  share, 
he  can  claim  it  pi-o  rata  against  the  heirs,  including  any  other 
patron  who  has  niure  than  hra  due  yhare  (fr  10  pr,  34,43).  If  a 
patron  has  obtained  possession  to  one  half  agaiost  the  will,  and 
the  appointed  heir  obtuiua  possesdioti  to  the  other  half  accoitiiug 
to  the  will,  there  is  no  ttccraal  between  them  if  the  appointed 
heir  does  not  apply ;  the  patron  requires  a  second  application  to 
^et  the  second  moiety  (J),  ssxvii  i  fr6pr). 

(2)  A  patnm  who  has  obtained  possession  against  the  will 
ia  thereby  barred  from  any  benefit  uiidur  the  will,  directly  or 
through  others,  and  from  any  gift,  in  view  of  death,  but  he  may 
receive  anything  in  trust  for  others.  On  the  other  hand  if  he 
has  entered  on  the  inheritance  {even  by  compulsion,  suspecting 
its  insolvency),  or  has  accepted  anything  under  the  will,  directly 
or  through  his  &on  or  slave  (which  has  not  been  evicted),  or  has 
since  the  freedman's  death  accepted  any  gift  m  view  of  death, 
he  is  debarred  from  obtaining  possession  against  the  will 
(D.  xxxviii  2  frS  §4 — frS;  fri6^5 — S;  50).  An  unsuccessful 
attempt  to  prove  the  wilt  to  be  forged  barred  patron's  claim 

(frl9). 

The  insolvency  of  a  freedman^s  estate  is  no  bar  to  a  patron's 
claim,  as  he  may  have  other  than  economic  reasons  for  desiring 
to  preserve  it  (fr  36).  For  hia  right  to  revoke  a  freedmans  acta 
in  fraudulent  impairment  of  his  due  share  of  the  estate  see 
Book  V  chap,  viii,  8. 

Patron  is  barred,  if  he  has  claimed  the  freedman  as  his  slave 
(unle^  he  has  done  so  only  in  order  to  establish  hia  claim 
against  the  person  who  sold  him  as  a  slave),  or  if  he  has 
claimed  a  usufruct  in  him.  In  either  case  he  is  not  barred, 
it  he  has  not  persisted  in  the  claim  up  to  judgment.  He  is 
barred,  if  he  has  accused  the  slave  of  a  capital  cnrae,  unless  by 


Cli  VI  b]     Possessio  patront  contra  fabttlas  2^6 

the  direction  of  hia  father,  or  to  avenge  hie  father's  death,  or  if 
be  has  given  evidence  against  him  on  a  like  charge.  But  re' 
totting  a  charge  made  by  the  freedinftn  agaibst  the  patron,  or 
acting  as  advocate  on  such  a  charge,  does  not  debar  him,  nor 
any  proceeding  abort  of  final  judgment,  even  if  that  be  pre- 
vented only  by  the  Ireedman's  death  (fr  14, 16  pr — §  3,  30;  xxxvii 
I4fr9,  10).  Nor  can  he  obtain  possession  if  he  has  taken 
money  for  the  manuniiasion^  or  has  siild  back  to  his  freedman 
all  claim  to  gifts  or  services  {donum,  munus,  operas),  or  has 
failed  to  support  hie  freedman  in  need  (this  is  due  to  the  lea^ 
Aeiid  Sentia).  The  loss  of  claim  extends  to  the  patron's  children 
also  (D,  xxxviii  2  fr3  §4,  33,  37pr;  cf.  xKxvii  i4fr2o).  It  waa 
decided  by  a  rescript  of  M.  Aureliua  and  his  brother^  following 
the  opinion  of  Julian,  that  a  grandson  ie  not  diaqualitied  from 
claiming  posaession  of  the  estate  of  his  grandfather's  freedman, 
because  his  father  had  brought  a  capital  charge  against  him 
(D.  xxxvii  14  fr  17). 

(3)  If  a  patroQ  dies  before  his  freedman,  his  lawful 
children',  and  in  the  case  of  a  female  patron  even  illegitimate 
children,  have  the  like  claim  to  possession  of  the  freedman's 
estate  against  the  will.  And  a  grandson  begotten  after  his 
grandfather's  death,  but  during  the  life  of  hia  freedman,  can,  if 
his  father  do  not  precede  him,  claim  the  possession  of  the 
freedman's  estate,  though  he  has  no  right  to  that  of  hia  grand- 
father hiiiiBelf  (D.  xxxviii  2  fr2  pr,  i8j47§  3),  Disherison  by 
hia  jather  excludes  a  son  from  the  possession  of  the  estates  of 
his  father's  freedmen  but  not  from  those  of  his  grandfather, 
provided  that  his  grandfather  has  not  also  diainlierited  him, 
and  that  either  his  father  has  pi-edeceased  hh  grandfather,  or 
he  himself  is  emancipated.  Disherison  of  hia  father  by  his 
graudlather  does  not  affect  the  grandson's  claim  to  the  estate 
of  his  grandfather'a  freedmen,  nor  does  disherison  by  a  grand- 
fiitber  affect  the  grandsou^s  claim  to  the  estate  of  hia  father  a 

'  Verrea  imder  a  new  edict  of  hia  own  granted  Ihe  clAitn  of  a  patronV 
daughter  to  pOBSesaion  of  oue-Hixth  nf  a.  frceflnian^a  iuheritance,  which 
had  been  a.  year  befopo  entered  on  uuJor  the  freodnian's  will  by  one  who 
waa  tijjparent.Iy  no  relntion  (Cic.  Vttrr.  ii  i  48  ^  rajj.  The  claim  of  one- 
aixth  13  probably  explicable  by  her  having  two  brothera  or  siatera. 

IB— 3 
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freedmen.  Disherison  bars  claim  through  son  or  fiUve  as  well 
as  direct  claim.  But  it  does  not  bar  if  it  is  only  from  one 
particular  grade ;  nor  if  the  freedman  is  expressly  assigned  to 
the  dieinhcrited  olaimant,  or  his  right  to  the  freedman  is 
expressly  preserved ;  nor  if  it  is  dua  not  to  any  disapprobation 
but  to  some  other  cause  {e.g.  to  the  son's  lunacy);  nor  if  the 
will  proves  ineffective ;  nor  if  he  be  pronouuced  not  disinherited, 
however  erroneous  the  judgment  may  be  (fr  lo§  I — fr  13,40). 


C.  Patron's  wght  to  Hia  (Roman)  frkedmas's  oe 
freedwoman's  inheritance,  dying  intestate. 

L     By  civil  law. 

The  succession  to  the  ioheritance  of  a  Koman  freedman 
dying  intestate  was,  by  the  Xll  tables,  first  to  his  own  heJra, 
Failing  these,  in  the  case  of  a  freedman  and  in  all  cases  (except 
under  the  lex  Papia)  m  the  case  of  a  freed  woman,  the  estate 
passed  to  the  patron  (or  patroness),  ^^^  ^^  ^^  ^Q^  ^^^"^  to 
the  patron's  children,  or,  if  they  also  wej-e  dead,  to  b)8  grand- 
children (or  great-grandchildren)  through  sons.  If  there  were 
two  patrons  they  took  in  equal  shares,  notwithstanding  that 
they  might  before  tnanumisaiou  have  been  owners  in  unequal 
shares.  If  the  son  of  one  and  only  grandsons  of  the  other 
survived,  the  agnatic  rule  prevailed ;  only  the  nearer  degree 
succeeded :  and  if  one  son  left  three  children  and  another  left 
only  one,  they  took  by  heads,  every  grandson  having  an  equal 
share.  If  two  or  more  were  entitled  and  some  declined  to 
accept  their  shares^  they  accrued  to  the  others  in  equal  shares 
(Gai.  iii  s^ — 62  ;  TJlp.  xxvii  i — 4  ;  xxix  2). 

AKsignment  of  a  freedman  under  the  Claudian  decree  (Book 
II  chap,  ix  b)  made  some  difference.  If  one  of  two  patrons  has  two 
SODS  {A  and  B)  and  another  has  one  son  (C),  and  a  freedman  is 
assigned  by  the  former  to  A,  he  will  have  two- thirds  of  the 
freedman 's  iuheritance,  and  C  one-third;  but  if  B  died  or  lost 
civic  position  before  the  freedman's  death,  there  would  then  be 
only  two  in  the  same  degree,  and  A  and  C  would  therefore 
share  equally.  The  same  result  would  occur  if  A  died  leaving 
a  son  and  B  survived:  ^'s  son  would  have  one  half,  his  uncle 
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^'s  share  haviog  been  absofbed  by  A,  and  C  would  have  the 
other  hatf.  So  if  &  patron  had  a  son  (B)  and  grandson  {A)  and 
another  patron  had  a  son  C,  and  the  former  patron  ussigned  his 
share  in  the  freedraan  to  his  grandson,  this  grandson  {A)  would 
have  ao  equal  share  in  the  inheritance  with  C,  pnivided  that  B 
(whose  rights  are  absorbed  and  represented  by  A)  survived  and 
had  not  lost  atatus;  but  if  B  were  dead  or  had  suffered  cap. 
dem.  the  agnatic  rule  gave  C  the  right  to  the  whole,  and  an 
assignment  to  one  of  a  more  distant  degree  (A)  would  have  no 
effect  (D.  xxjcviii  4  fr  t  §  8 — fr  3  pr). 

One  who  hflfl  nianuniitted  a  slave  in  accordance  with  a 
tru»t,  though  he  has  do  title  to  services^  can  claim  statutable 
succession.  So  also  can  one  who  has  bought  a  slave  with  the 
condition  of  manumitting  him,  even  if  he  have  not  done  so, 
and  the  slave  become  free  by  the  constitution  of  M.  Aurelius. 
A  husband  manumitting  a  dowry  slave,  burghers  manumitting 
a  slave  of  theirs^  a  soldier  manumitting  a  slave  belonging  to  his 
cam^-peciilium,  the  emperor  manumitting  a  slave  of  his  own,  all 
can  claim  statutable  succession  (D.  xxxviii  n5  fr  3  §§  t— 3,6=.8), 
But  a  patron  suffering  capitis  deviinutio,  or  (contrary  to  the 
les  Aelia  Sentiii)  compelling  his  freednmn  or  freedwoman  to 
swear  not  to  marry  or  to  marry  only  under  certain  restrictions, 
or  failing  to  support  his  freedman,  or  bringing  a  capital  accusa- 
tion against  him,  has  no  claim  to  the  statutable  inheritance 
(D.  XXX vii  14  fr  n,  ig;  xxxviii  16  fr  3  §5  fr  11). 

ii.     By  praetorian  grant  of  possession. 

For  succession  to  an  intestate  estate  the  praetor  made  seven 
grades^  all  of  which  might  be  applicable  to  a  freedman.  The 
order  was  (1)  children;  (2)  statutiible  heirs i  (3)  next  of  kin; 
(4)  patron's  household;  (5)  patron'a  or  patroness's  patron  or 
patroness,  or  their  children  and  parents;  (6)  husband  and  wife; 
(7)  manumitter's  kin.     (Ulpian  ap.  Collat  xvi  S  §  z,  9§  i ;  Just. 

(1)  LibeH.  Their  claim  has  been  already  stated.  Children 
born  before  the  freedraan's  manumission  were  not  counted  (c£ 
Just,  iii  6  §  10). 

(2)  Legitimi.     A  freedman  has  no  agnates  of  the  ordinaiy 
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kind,  but  this  class  la  in  his  case  represcntod  by  the  patron  or 
patronesB,  the  sous  and  daughters  of  a  patron,  aad  his  grandsons 
and  granddaughters  through  sons,  provided  they  have  not 
suffered  capitis  deminittio, 

(3)  Proximi  cognati  presume  a  coimnon  free  ancestor* 
whereas  a  frtjedman  ia  the  corameQcement  of  a  lawful  family', 
and  therefore  ts  without  eognate8^  except  such  as  art?  deficeuded 
from  him  after  hia  Tuanumisaion. 

(4)  Familia  patroni  {ttim  quam  exfamilia.  Just,  iiip^  3,6) 
included  prubably  all  agnates*  of  the  patron  male  or  female, 
those  coming  under  the  class  of  leffitimi  having  in  this  a  second 
opportunity-  So  Theophil.  iii  g  §  3  (p.  304  Ferrini);  Cod.  vi  4 
fr4§23. 

(5)  Patrontis  patrojia,  item  Itberi  et  parentes  patroni 
patronaeve  appears  to  mean  the  patron  or  patroness  (with  their 
children  and  parents)  of  the  patron  or  patronesSj  and  applies 
only  when  the  patron  was  himself  a  freedman'. 

(6)  Vir  et  itmor  applies  only  where  the  freedman  has  con- 
tracted a  lawful  marriage  since  hia  manumission,  all  matrimonial 
relations  formed  in  slavery  being  merely  cohabitation,  and  not 
recognised  by  the  law  as  a  source  of  rights, 

(7)  Cognati  manttmissoris  are  the  patron's  kin,  but  they 
were  limited  to  persons  who  by  the  leJ!  Furia,  were  allowed  to 
take  by  will  more  than  1000  asses,  x,e.  kin  within  the  first  six 
grade.9  and  second  cousins  (Vat.  301),  The  term  mafiuthissoria 
instead  of  joafroni'  is  used  to  include  the  case  of  an  emancipated 
son's  inheritance  as  well  as  a  freedman's  proper, 

1  Cf.  Ulpian  xii  3  Libertinui  nulla  vtodo  pairt  hsT^  Jieri  poistt  tpti  jiee 
palrem  habuuse  mtiettir,  cum  teraUu  cognatio  nulla  tit  (Just.  iii6  §  10; 
D.  ixxviji  S  fr  1  g  2  ;  TheophiJ,  InsL  iii  7  pr). 

*  Leiat  in  Oliicfa  Patid.  v  p.  j6o  sq.  differs.  Agnates  of  the  patron  who 
hare  sitfi'ercd  cap^  dertu  would  I  coaceire  come  in  claaa  7,  not  here.  Cf. 
HuBchke  Sludien  p.  L15,  etc. 

'  Liben  atid  par^Uss  of  the  freedman^B  own  patron  would  come  in 
class  2  or  4.  H^snce  these  words  appear  to  mean  the  children  and  {larentB 
of  the  IJfttron's  pfttron.  So  Cod.  vi  4  4  g  23  i  rtZ  Tratpavai  -rrar^av  Kat  ij 
tmyyivfui  ovrati. 
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D.    Succession   to   the   estate  of   Latin   freebmbm 

AND  WOMEN. 

By  Latin  freedmen  are  here  meaut  slaves  informally  manu- 
mitted, whoHe  freedom  was  protected  by  thu  praetor  but  who 
under  the  civil  law  remained  slaves,  and  consequently  were 
subject  as  regards  their  property  both  during  their  life  and  on 
death  to  the  will  of  their  master'  (see  ahove^  pp.  37,  38).  The 
lex  Junia  gave  statutable  protection  ineteail  of  praetorian,  and 
declared  that  they  ^ihould  be  as  free  as  Roman  citizens  who  had 
become  inemberB  of  a  Latin  colony,  but  that  their  goods  should 
bebng  to  their  manumitters  just  as  much  as  before  the  law  was 
passed,  i.e.  in  other  words  that  they  should  still  be  regarded  as 
a  slave's  peculium.  Hence  there  were  several  points  of  difference 
between  the  succession  to  the  inheritance  of  a  freedman  who 
wag  a  Roman  citizen,  and  the  succession  to  the  goods  of  a 
freedman   who  was  a  Junian  Latin. 

The  inheritftdce  of  a  Roman  freedman  passed  after  the 
patron  only  to  the  patron's  descendanta  through  males,  even  if 
disinherited  by  their  parent :  if  there  were  two  or  more  patrons, 
they  had  equal  shares,  though  their  shares  in  the  slave  before 
manumission  had  been  unequal;  a  Burviving-  patron  excluded 
the  children  of  a  deceased  patron;  and,  if  both  were  dead,  the 
nearer  degree  among  their  descendants  excluded  the  remoter, 
aud  in  the  same  degree  all  had  eqtial  shares:  if  one  patron 
declined  the  inheritance  or  died  before  entry,  the  other  or  others 
took  the  whole. 

The  goods  of  a  Latin  freedman  passed  to  the  patron's  heirs 
whether  by  will  or  intestacy,  whoever  they  might  be,  and  not  to 
disinherited  children  of  the  patron:  if  there  were  more  patrons 
than  one,  they  had  the  sime  shares  in  the  inheritance  that  they 
had  had  in  the  slave  :  and  their  descendants  took  these  shares 
per  stirpes^  one  patron  not  excluding  the  son  of  another,  and  the 
son  of  one  not  excluding  the  grandson  of  another,  no  respect 
being  paid  to  comparative  nearness  ;  and  if  one  pitron  declined 
or  died  before  entry,  his  share  passed  as  lapsed  to  the  people 
(GaL  iii  54 — 63), 

^  Cf.  Plin.  Kp.  Troj.  104  VaUriu$  PatUmtu^  exctpto  PaidtTto,  jtu 
Z/atifiontm  Kuorum.  mihi  reliquit. 
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A  senate's  decree  in  the  consulship  of  Lupus  and  Largos 
(a.d.  4^)  mode  some  pravisions  on  this  matter  which  were 
diflFerently  iaterpreted  hy  the  lawyers.  It  gave  the  goods  of 
Latin  freedmen  first  to  the  manumitters ;  faihng  them  to  their 
children,  not  expressly  disinherited,  in  the  order  of  their  oear^ 
□ess :  then  according  to  the  former  law  {antiqiio  jure)  to  the 
heira  of  their  manumittera  notwifchntanding  the  iriAnuraitter 
had  left  children.  Pegasus  interpreted  this  enactment  as  putting 
the  goods  of  Latins  ou  the  same  footing  as  the  inheritance  of 
Koman  freedmeu.  This  is  clearly  wrong,  says  Gaius,  for  in  the 
case  of  a  Boman  freedman  outsiders  have  no  claim  at  all,  and 
disherison  has  no  effect  on  the  children  of  the  manumitter.  The 
real  effect  of  the  senate's  ilecree  la  ouly  to  give  children  not 
expressly  disinherited  a  preference  over  outsiders.  It  thus 
assists  an  emancipated  son  who  has  been  passed  over,  but  has 
not  applied  for  pcssessioo  against  the  will ;  and  daughters  and 
other  owu  heirs  who  have  been  disinherited  in  a  general  clause ; 
and  also  childreo  who  have  kept  aloof  from  the  inheritance  of 
their  fathers  (Gai.  iii63 — 6y\  §  68  is  illegible). 

A  nice  question  arose  where  a  patron  leaves  an  outsider  heir 
along  with  his  own  chiMroQ,  The  oubsiJer  no  doubt  was  ex- 
cluded in  favour  of  the  children ;  but  did  the  children  take 
equal  shares  in  the  whole  inheritance  or  only  in  that  part  which 
had  been  left  to  the  outsider,  while  retaining  in  the  rest  of  the 
inheritance  the  shares  their  father  had  assigned  them  ?  Caelius 
Sabiuus  maintained  the  former:  Javolen  the  latter  view.  Again 
docs  the  senate's  decree  give  a  preference  over  outsiders  to  the 
chililren  of  a  daughter  or  granddaughter  of  the  patron  ?  and 
again  in  the  case  of  a  muther's  Latin  freedman,  have  her 
children  a  preference  over  outsiders  ?  Cassius  said  yes  to  both 
questions;  but  most  lawyers  disagreed  from  him,  on  the  ground 
that  the  decree  speaks  of  disherison  and  therefore  should  be 
understood  to  refer  ouly  to  cases  when;  express  disherison  was 
required.  It  was  not  required  iu  the  case  of  married!  daughtei^ 
as  they  had  left  the  patron's  family:  nor  in  the  case  of  a 
mother's  or  gran  din  other's  will,  for  she  is  not  required  either  h'y 
civil  law  or  by  the  conditions  of  the  praetor's  grant  of  possession 
against  the  will  to  disinherit  a  child  or  grandchild,  if  she  does 
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not  appoint  him  heir.     She  may  simply  pass  him  by  (Gai.  ii 

Where  a  Latin  freedman  has  obtained  from  the  emperor 
full  Romnn  citizeoBhip  saving  the  patron's  rights,  as  fur  instance 
if  the  grant  were  made  against  the  wish  or  withont  the  know- 
ledge of  the  patmn,  the  effect  vfas  that  during  life  he  is  a  Roman 
cittzon  as  much  as  any  other  freiedman,  but  he  dies  a^  a  Latin, 
Le.  his  children  are  not  hia  heira  and  his  right  of  making  a  will 
ia  good  only  for  making  his  patron  heir,  and,  if  his  jiatron  did  not 
acceptf  for  substituting  another.  Hadrian  provided  by  a  senate's 
decree  that  in  such  cases  the  freedman  should  not  be  debarred 
by  the  saving  from  obtaining  full  rights,  if  he  proved  hia  caae 
under  the  Ux  Aelia  Sentia  or  the  supplementary  senate's  decree. 
On  the  case  of  dediticii  see  Book  I  chap,  ii  c  ii  4  c. 


CHAPTER   VII. 


A.      ReRSDITA  TlS  PETITIO. 

I.  Any  heir,  who  found  another  person  in  possesgion  of 
deceased's  estate  or  of  any  part  or  thing  corporal  or  incorporal 
belonging  fco  it,  sued  for  the  inheritance  (hereditaieni  petit  or 
vindicate).  If  heir  to  the  wljole  (e^  asxe)  he  sues  for  the 
whole  (jtuam  esse  kereditatejn);  if  heir  to  a  part  (ex  unctd,  ex 
quadratite,  etc.)  he  limits  his  claim  accordingly,  in  order  to  avoid 
an  excessive  claim.  But  his  statement  of  claim  does  not  vary 
according  as  defendant  is  in  possession  of  all  or  part  or  only 
some  single  thing.  If  plaintiff  succeeds,  it  is  for  the  judge  to 
apply  the  claim  of  the  plaintiff  to  the  facts  of  defendant's  posi- 
tion, and  order  him  to  restore  the  whole  or  part  of  whatever 
he  has  under  hia  control,  or  would  have  if  he  had  not 
fraudulently  parted  with  it  (D.  v  3  frg,  10;  tit.4fr  1  §  i  ;  Paul  i 

*  So  Pliny  (JSjO.  Traj.  84  =  8^)  in  mentioning  a  grant  by  AugustuB  to 
the  jjoople  of  Nic&ea  in  Bithynia  of  the  intestate  et^tatea  of  their  own 
citizens  caUa  it  i7Ueaia{orum  civium.  suorum  coiiceB«avi  vindicaiioneni 
iwnorvm. 
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This  action  is  the  same  whatever  be  plaintifif'a  title,  whether 
he  sues  in  his  own  right  or  in  that  acquired  through  hia  aon  or 
slave  or  in  that  of  one  ta  whom  he  is  heir',  and  whether  his 
right  is  by  will  or  on  intestacy,  as  child,  agnate  or  patron  (D.  v  3 
fr  2,  3).  All  minor  actions,  such  as  actions  for  a  legacy  or  freedom 
given  by  a  will,  were  postponed  to  this,  so  as  to  leave  the  main 
question  of  repreaeutation  to  the  deceased  unprejudiced  (fr  5  §  2 
-h7\ 

The  action  was  usually'  brought  before  the  centumviri {CoA. 
iiijifris).  There  was  an  alternative  procedure  as  in  the 
ordinary  rei  vindtcatio'  (see  Book  iv  chap,  iii  F  t). 

2,     The  heir  is  entitled  to  recover  by  this  action  r 

(a)  All  things  and  rights  forming  the  estate  of  the  deceased 
at  his  death. 

(b)  Things  at  his  risk,  aa  pledged  or  lent  to  him  or  de- 
posited with  him. 

(c)  Things  which,  though  not  his  own,  he  had  the  right 
to  retain,  e.g,  &uch  as  had  been  the  object  of  suit  againat 
decsaaed,  but  wliich  he  had  sworn  were  not  the  suitor's, 

{d)  Additions  to  the  estate  since  deceased's  death,  such  as 
produce  {fru€tus\  o6fspring  of  women  slaves,  rents,  slaves' 
earnings  and  all  othera  which  arise  from  the  inheritance  (not 
from  outside  e,g.  inheritances  and  legacies  left  to  elaves,  since 
defendant's  entrance  on  the  inheritance,  for  they  are  accessions 
peiisonal  to  the  holder).  All  such  produce  could  be  claimed  bj§ 
might  have  been  collected  by  a  diligent  business  mau,  whether 
actually  collected  by  defendant  or  not ;  and  double  value  iu  due 
ID  case  of  neglect.     The  costs  of  collection  are  deducted. 

'  Provided  he  had  begun  the  suit,  aajs  Paul  (i  15  §4),  but  Amdts 
doubts  thiH  (GlUck'a  Pand,    Tk,  48  p.  208). 

'  It  has  been  suggested  that  tbej  hod  exclusiTe  competence  in  estates 
over  the  value  of  lOO^OOO  scfltercea  and  that  in  case  of  dispute  a  pra^- 
Judieium  determined  this  |ioint  (cf  Paul  vg  §  i ;  Lenel  E.  P.  p.  415). 

^  Cicero  refers  to  the  two  methods  of  proceeding  ( Verr.  ii  i  45  §  1 1 5)  Si 
quif  (ertamejUo  w  Aerefifcm  ets«  arhitraretur  gvod  turn  JUm  ftMfurei,  itfffe 
agervi  I'si  keredUaieiJt^  aut  pro  praede  lilU  vindiciarum  cum  «riwr  atwptiwf 
sptmfionem  faceret  et  ita  de  hereditatt  eertaret.  The  Grat  method  is  the 
IfgiM  actio  per  taemmentum,  which  was  ftPterwarde,  at  least  in  the  case  of 
viudicationa  of  single  objectSi  auperseded  bj  the  formula  pttitorta:  the 
second  proce»  continued  (see  BooL  ti  ohap.  vi  j). 


Ch  vn  a]  Honest  and  dishonest  possesaors 

(e)  Rights  of  suit,  e.g.  under  the  l&c  Aquilia,  but  only  Tor 
the  eimple  value  (so  JuHan,  as  reported  ii>  Digest);  and  claims 
to  &D  inheritance,  provided  deceased  hatl  joined  issue. 

(/)  Things  procured  by  defendaat  out  of  his  own  money 
for  the  service  of  the  estate  and  of  great  importance  to  it,  defen- 
dant receiving  of  course  their  cost  (D.  frlS- — I9i§2,  20 — §4, 

25§20-fr29.  36§5.  Paulii3  6§§i.8.9). 

AdriJitions  subsequent  to  the  judgment  have  also  to  be 
eurreudered  to  the  successful  plaintiff  (fr  41). 

Servitudes  are  not  sued  for  by  this  action,  but  by  their  own 
proper  suit  (fr  I9§  3). 

3.  Besides  the  claim  for  the  delivery  or  transfer  of  the  in- 
heritance, both  its  contents  and  adjuncts,  account  had  to  be 
taken  of  the  possesHora  dealings  with  the  inheritance.  lu  some 
caflea.  as  where  an  heir  was  instituted  only  on  condition,  and  a 
substitute  ^vas  appoint^ed  in  case  of  the  condition's  failing,  if  the 
instituted  heir  claimed  possession  of  the  estate,  the  Bubstitute 
could  demand  his  entering  icto  a  stipulation^  binding  heirs^ 
procurators,  cognitors,  and  sureties,  against  any  ditninutioD  of  the 
inheritance  (Paulv9|2).  And  a  decree  of  the  senate  under 
Hadrian  A. D.  129  called  the  SC.  Juvetttianum  (from  P.  Juven- 
tius  Celaufl,  the  lawyer,  one  of  the  consuls)  laid  down  principles 
in  the  case  of  estates  lapsed  to  the  Crown»  which  were  inter- 
preted and  extended  by  the  lawyers  to  other  cases  also.  A 
distinction  was  drawn  between  honest  and  dishonest  possessors. 
An  honest  possessor  was  ooe  who  believed  himself  to  be  heir, 
and  held  the  estate  in  that  character  {pro  herede  possidet).  A 
dishonest  possessor  was  one  who  had  occupied  the  eatate  or 
somethiDg  belonging  to  it  with  full  koowledge  that  he  had  no 
right  to  it,  and  without  professing  to  have  any — a  mere  grabber 
{praedo\  who  had  no  tittle  of  claim  beyond  the  fact  of  posses- 
sion (pro  possessore  possidet).  Even  if  he  appeared  to  have 
taken  it  as  dowry,  but  knew  the  wife  to  be  under  the  age  of 
puberty,  or  as  gift,  but  from  his  or  her  consort  duriog  marriagej 
he  held  as  mere  possessor,  conscious  of  having  no  lawful  title. 
The  law  regarded  the  honest  possessor  with  much  indulgence, 
as  having  innocently  occupied  a  false  position.  But  if  after  a 
time  he  became  aware  of  his  absence  of  right,  and  in  all  cases 
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after  joinder  of  isHue^  the  law  regarded  him  thenceforward  as 
a  dishotiest  possessor  ur  at  loEist  as  entitled  to  no  more  indul- 
gence (D.  vjfni  — 13§  I.  20§6,  25§§5,;;  Cod,  iii  31  fri  pr). 

Thus  where  the  possessor  has  sold  things  belonging  to  the 
inheritance,  he  is,  prima  facie  liable  for  the  price  obtained,  even 
if  the  things  a^ld  would  never  have  come  to  plaintiff,  having 
perished  or  been  gained  by  usucapion  {depertssent  deminutaeque 
fuissent,  of.  frzi),  before  defendant  had  any  notice  of  the  suit. 
For  interest  on  the  price  he  is  liable  only  from  the  date  of 
joinder  of  issue.  But  a  dishoneiit  possessor  ia  liable,  Dot 
for  the  price  but  for  the  thinga  themselves  and  their  fruits; 
he  muBt  recover  them  from  the  purchaser  or  others  if  they 
still  exist,  aud  if  he  cannot  get  them,  he  is  liable  for 
damages  as  fixed  by  plaintiff's  oath;  if  they  do  not  exist  or  had 
been  gained  by  usucapion,  he  must  pay  their  true  value.  If 
the  auctioneer  who  sold  them  has  not  paid  over  the  sale-money 
and  has  become  insolvent,  such  a  possessor  ia  uone  the  leas 
liable.  A  sale  after  notice  of  suit  makes  any  possessor  liable 
as  dishoneat  (D.  fr  iSpr,  20^  n,2i,fr2i ;  Cod.  iii  31  fr  l). 

An  honest  possessor  is  however  liable,  only  so  far  as  he  has 
been  (at  the  time  of  judgment)  enriched  by  the  sale;  and 
for  this  estimate  any  penalty  or  forfeitiire  which  he  may  have 
got  for  delay  in  pfiyment  of  the  purchaae'Ojoney  must  be  taken 
into  account.  He  may  have  spent  or  given  away  the  sale- 
money,  or  other  money  belonging  to  the  estate,  but  still  he  will 
not  be  liable  to  plaintiff,  untess,  as  M.  Aureliuit  decided  111  an 
analogous  case^  he  has  thereby  sjived  what  he  would  have 
otherwifie  taken  from  other  sources  and  so  far  may  be  held  to 
have  been  enriched  (fr23|  i,  25  pr^  11,  16.  fr  36§4),  If  he 
have  lent  money  of  the  estate  on  interest,  he  Is  liable  to  refund 
both  money  and  interest  if  collected,  or  if  they  be  not  collected» 
to  surrender  his  actions  (fr  30).  If  he  has  got  a  judgment  and 
received  double  damages  under  the  lex  AquUta,  he  must  pay 
over  the  whole  (fr  55). 

Again  an  honest  possessor  lias  a  right  of  property  in  the 
fruits  gathered,  and  is  therefore  not  liable  for  any  which  he  has 
consumed  or  for  the  produce  from  them  up  to  the  date  of 
joinder  of  issue,  except  so  far  as  he  became  and  remains  the 
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richer  thereby.  A  dishoncBt  poaaessor  does  not  make  the  fruits 
his  own  at  any  time:  they  are  all  additiong  to  the  estate  for 
which  he  is  liable  (D.  fr40§  i  ;  Cod.  iii  31  fr  2). 

4.  Further  an  honest  poase&rtor  can  deduct  anything  that  was 
due  to  him  from  the  estate,  and  all  payments  made  to  creditors 
of  the  estate  (guarantying  at  the  Barae  lime  the  plaintiff 
agaitiat  aoy  demand  from  them  in  that  behalf).  The  dishonest 
possessor  has  no  right  to  deduct  for  any  debt  due  to  himself; 
but  as  he  hai>  no  right  of  action  against  debtors  to  the  estate, 
he  is  not  responsible  for  the  non-collection  of  any  debts  due  to 
the  estate^  even  if  they  become  superannuated  or  the  debtors 
become  insolvent,  Both  poasessors  alike  are  liable  tt>  pay  over 
any  payment  actually  made  to  them  on  account  of  the  estate 
(fr  3 1 ).  Recoupment  for  necessary  or  useful  expenditure  can  be  in 
{^'actice  claimed  by  both,  though  the  dishonest  possesiiar,  as  a 
mere  intruder,  baa  no  strict  right  to  it ;  still  it  is  the  duty  of  the 
judge  to  allow  it,  without  being  aided  by  a  plea  of  fraud ;  bvit 
there  ia  thia  difiTerence,  that  the  dishonest  possessor  can  get 
recoupment  only  if  the  object  of  expenditure  is  still  there  and 
improved  by  it ;  the  honest  possessor  can  get  it  even  without 
these  conditions.  By  a  plea  of  fraud  he  can  also  get  repiiyment 
for  oruamental  expenditure,  whereas  the  most  obtainable  by 
the  dishonest  possessor  is  the  right  of  removal,  if  it  can  be 
effected  without  injury  (fr  38,  39, 53).  For  deterioration  from 
neglect  both  are  liable  (fr  54  §  z).  For  anything  which  he  has 
wrongfully  {doio)  ceased  to  posisess  either  possessor  is  liable  and 
judgment  against  him  does  not  free  the  actual  possessor,  but 
the  liability  drops  if  this  latter  makes  restoration  (fr  I3§  14; 
ilvi3fr95§9). 

5.  Not  only  the  possessor  of  a  corporal  object  was  liable  to 
this  action  but  all  debtors  to  the  deceased  or  to  the  estate^ 
whether  debtors  on  contract  or  from  delict,  by  promise  to  a 
slave,  by  negotiu-ni  gestio,  etc.  or  by  thel't  or  injury  to  the  persons 
or  things  of  the  inheritiince  before  entry  or  after.  They  are  as 
it  were  possessore  of  (another's)  Ti^t{q\wjsi  jurU po^essores).  If 
the  day  or  condition  on  which  fulfilment  of  a  promise  is  due  has 
not  arrived  at  the  time  of  judgment,  the  defeudant  must  give 
security  for  payment  when  due.     If  the  possessor  had  been 
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forcibly  ejected  from  land,  he  is  a  juris  possessor,  because 
entitled  to  an  interdict.  If  he  had  restored  the  inherifcance  or 
Mine  thing  belonging  to  it  under  a  trust,  he  is  again  a  juris 
poss6sao7\  for  he  has  a  eondiction  to  recover  them.  In  such 
cases  where  the  thiugs  still  esist,  it  ia  enough  if  he  cede  his 
actions ;  the  forcible  ejector  or  recipient  by  the  trust  is  liable 
also  as  actual  piwacssor  (fr  l  3  §  1 3— fr  16). 

A  purchaser  of  an  inheritance  is  liable  under  an  analogous 
action  as  wt?ll  as  the  vendor  <lr  13  §4). 

If  a  son  under  power  or  a  salave  is  in  possession  of  corporal 
objects  belonging  to  the  inheritance,  or  of  the  purchase-money 
of  any  such  as  have  been  sold,  the  father  or  master  is  liable  in 
full,  and  continues  so  even  if  the  eon  or  slave  be  dead  or  eman- 
cipated or  manumitted  more  than  a  yeai*  before.  But  if  the 
purchase-money  has  been  consumed,  or  if  the  son  or  slave  were 
a  debtor  to  the  estate  and  not  an  actual  possessor,  the  action 
will  be  limited  to  the  peculinm  and  subject  to  the  father's  or 
master*3  right  of  deduction  and  to  the  ordinary  period  of  a 
year  (see  Book  v  chap,  vii),  A  son  under  power  may  be  sued 
directly,  when  he  has  the  power  of  restoration,  just  as  he  is 
directly  liable  to  a  suit  ad  exhihendum  (fr  34  §  1 — fr  36  §  i  )< 

6.  Where  plaintiff  is  heir  not  to  the  whole  but  only  to  a 
part  of  an  ioheritance^  he  sues  for  that  part  however  much  or 
little  defendant  may  possess,  even  if  it  be  a  single  object  (see 
above,  p,  381),  If  there  are  two  heirs  and  two  possessors,  each 
heir  has  to  sue  both  possessors,  his  right  and  their  occupation 
being  alike  undivided.  If  a  partial  heir  and  an  outsider 
possess  the  inheritance,  and  the  partial  heir  has  no  more  than 
his  own  share,  say  an  undivided  half  or  third,  logic  {ratio) 
requires  that  the  other  partial  heir  should  sue  both,  but  it  was 
thought  more  convenient,  that  he  should  sue  for  his  share  the 
outsider  only,  and  the  judge  should  make  the  outsider  restore 
not  in  proportion  to  the  plaintifTs  share,  but  all  that  he 
possesses  (D.  v  4  fr  i  §  i — §  3),  A  defendant,  if  heiralso,  can  give 
up  the  share  demanded  and  retain  his  own,  but  such  a  division 
is  ideal:  for  real  division,  so  that  plaintiff  and  defendant  may 
no  longer  hold  in  common,  resort  must  be  had  to  the  judicium 
familiae  ertHscundae  (ib.  fr  7, 8). 
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Where  a  plaintiff  is,  or  may  turn  out  to  be,  only  one  of  two 
or  more  with  equal  rights  {e.ff.  one  of  several  children),  and 
there  is  a  pregnant  woman  whose  child  would  be  equally 
entitled,  it  is  impossible  to  say  what  is  plaintiff's  lawful  share, 
for  the  woman  may  give  birth  to  more  than  one,  four  being 
said  to  have  been  born  at  one  birth  in  Gi-eece  and  five  in  many 
cases  in  Egypt.  The  lawyers  decided  to  assume  a  birth  of 
three>  so  that  plaintiff  »ues  as  heir  to  a  fourth,  if  there  be  no 
other  equal  claimant  alive.  According  to  the  actual  result  his 
fourth  would  be  iucreased  or  reduced,  or,  if  the  woman  is  not 
really  pregnant,  he  will  have  been  heir  to  the  whole.  Some- 
times the  praetor  allowed  a  ptaintitf  in  such  cases  to  claim  for 
an  uncertain  share  (fr  i  §  5.  3 — 5), 

A  patrut)  is  liable  to  a  proportionate  share  of  the  burdens 
of  the  whole  inheritance  (fr6§  i). 

7,  Like  actions  were  grafted  to  one  who  had  possessiQ  bono- 
ntm  aa  to  the  civil  heir  (D.  v  5) :  and  to  the  heir  by  trust  who 
has  had  the  inheritance  transferred  to  him  under  the  Trebellian 
senate's  decree  {D.  v  6);  and  to  one  who  had  purchased  the 
whole  or   part  of  an    inheritance  from    the   Crown  (D.  v  3  fr 

54  pr)- 

If  the  person  sued  made  no  defence,  an  interdict  '  quam 
hereditatem'  was  issuable  to  enforce  transfer  qf  possession  to 
the  plaintiff  (Ulp,  Fr.  Vind.  Kroger  vol.  ii  p.  1 59;  cf.  Lenel  E.  P. 
§227). 

B,    Familiae^  snciscuNDAs  judicium, 

1.  This  was  an  old  judicial  proceeding  sanctioned  by  the  xn 
tables  'for  partitioning  the  household,'  i.e.,  for  the  due  division 
of  deceaaed'is  estate  among  the  coheirs  whether  by  will  or  intes- 
tacy.    It  was  also  available  for  bonorum  posse^ores,  aud   for 

1  Tha  famiiia  wsA  originally  the  bodj  of  famuli^  and  is  aa  used  of 
alave»  in  Cic  Caecin.  19  §  35  :  the  famiiia  puMicationim  included  all 
eorvants  whether  slaves  or  free  (D.  ixxix  4  fr  i  §5)*  In  old  languago 
it  meant  the  whul*  houBehold^  children,  slaves  And  other  belongings. 
Kent^  pxlm-familiof,  Jilius  familiaa,  etc.  Sec  also  the  aedilea'  Edict  D.  ixi 
I  fr  I  §  ] ;  35  g  2.     Cf.  Cic.  Mar.  7  §  15  -Sun*  amplae  ei  honettav  famitiae 
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tranHfereee  under  the  Trebellian  senate's  decree ;  and  could  be 
applied  to  a  soldier's  carap-^ec»iiiim,  which  by  the  graab  to 
the  Boldier  of  power  to  make  a  will  had  beeD  changed  from  a 
peculium  to  a  heritable  estate.  An  analogous  action  waa 
granted  where  deceased  left  a  aon  by  arrogation  entitled 
to  a  fourth  by  Ant.  Pius'  Constitution  (D.  x  2  fr  i  pr,2  pr — 
§2, 24§i,4o).  Any  coheir  could  claim  to  initiate  the  pro- 
ceeding, and  may  perhaps  specially  be  spoken  of  as  plaintiff, 
but  practically  all  concerned  are  alike  plaintiff^^  and  de- 
fendants. It  is  not  uecetisary  that  all  should  take  part,  if 
they  have  no  claim  on  anything  which  requires  division  or 
allotment  (fr  2  §  3  ;  tit.  3  fr  2§  i).  Thiasuit  aimed  at  a  complete 
division,  once  for  all,  between  all  those  concerned,  asBigning 
corporal  things  in  several  ownerahip,  and  settling  reciprocal 
claims  {condemnando,  i.e.)  by  directing  payments  or  other  per- 
formance, and,  where  necessary,  security  to  be  given.  All  the 
participant  coheirs  were  acquitted  or  condemned  as  raight  be 
required  in  each  several  matter,  so  that  the  respective  obligations 
might  be  completely  cleared ;  but  there  was  no  abjection  to  con- 
demn one  of  two  coheirs  to  pay  to  the  other  the  balance,  rather 
than  each  to  pay  the  other  (D.  x  2  fr  27, 52  §  2).  This  action  could 
only  be  brought  once,  except  on  special  cause  approved  (fr  20 
§4).  It  was  a  honae  Jidei  action;  the  judge  is  often  called 
arbiter.  Each  party  had  to  swear  to  his  good  faith  (de  catumnia} 
both  in  his  claims  and  his  non-adraisaiooa  (fr  20  pr,  25  §  20.  fr  30, 
44  §4;  Just.  iv6§  28;  Cod.  iii  36  frg).    Until  the  award  is  made, 


plebeiae ;  Tac,  ff^  i  16  iS'h6  T^berio  et  Oato  et  Clavdxo  ujiius  familiae  quoM 
h^rsditas  /uw^Wj  where  it  la  our  'family.'  Slavea  and  goods  togicther  *re 
meant,  at  leaat  in  the  later  concoption  of  such  oM  phrases^  as  vend«v 
familiam,  famihar  empior,  Gai.  u  104  (aupra,  p.  177);  adiftiatiia  prartmui 
famiiiam  habeto  (Eiupra,  p.  218).  See  D.  l  16  it  195  and  m^  D9  luu/ruefu 
p.  48  Bq. 

Erciicundae  in  no  doubt  rightly  explained  by  GaiuB  ii  iig  aa  dimdundae. 
In  the  Le.t  Ruhr.  55  wo  havo  the  raodern  word  added  to  the  aiiciont:  do 
famdia  erciscundtt  dicidunda  Judicium.  In  Cic.  Or.  i  56  §  3j7  quil/ftt  verbis 
htrcfum  eivri  qpor^eai,  /tfrrciv7n  or  ercivm  is  supino:  *in  what  words 
a  summons  to  divide  the  inheritance  should  be  couched.'  Srcto  non  cito 
in  Gell  i  9  is  probably  a  mistake  fur  ercturn  non  dto  '  wheu  there  has  been 
no  QmnmonB  for  division,' 
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the  several  coheirs  can  act  in  protection  of  the  property  by 
Doticie  operis  noni^  or  vindication  of  land,  or  suit  for  theft,  etc,, 
aod  the  results  will  b^  appropriately  dealt  with  by  the  arbiter  in 
hi  9  award  (fr47). 

2.  The  suit  embraced  all  things  belonging  to  the  inheritance, 
except  debts  due  to  or  from  deceased.  These  were  by  the  m 
tables  divided  automatically  (ipso  jure)  in  the  ratio  of  the 
several  shares :  but  the  judge  may  for  the  convenience  of  the 
coheirs  assign  a  debt  or  credit  wholly  to  one,  due  compensation 
to  or  by  the  others  and  recipmcal  delegations  being  made  in 
the  award.  He  does  not  thereby  take  away  ^m  the  creditors 
of  the  estate  their  right  to  sue  each  coheir,  but  arrangea 
among  the  coheirs  which  shaU  sue  or  accept  suit  or  at  any 
rate  be  responsible  on  behalf  of  all,  in  form  partly  on  his 
own  account,  partly  as  procurator  of  the  others;  in  substauce  for 
himself  only  (fr2§5,  3:  Coil,  iii  36 §6;  cf.  D.  xxxifr  77§  18), 

Any  stipulation  by  deceased  for  a  right  of  way  gives  each 
coheir  a  several  claim  for  the  whole,  and,  if  the  way  be  denied, 
a  claim  for  damages  in  the  ratio  of  his  share  of  the  inheritance. 
It  does  not  therefore  enter  into  this  suit  for  division.  And 
neither  does  a  promise  or  legacy  of  a  right  of  way  by  deceased 
admit  of  division,  but  the  judge  directs  mutual  securities  to  be 
given,  BO  that,  if  one  coheir  is  sued  aod  has  to  pay  the  whole 
damages,  he  may  be  reimbursed  by  his  fellows.  So  if  deceased 
has  promised  money  under  stipulation  for  a  penalty  in  default 
of  due  payment^  though  the  burden  of  the  sum  promised  is  by 
the  XII  tables  divided  among  the  coheirs  automatically,  yet  as 
failure  on  the  part  of  a  single  heir  to  pay  his  share  makes  the 
whole  penalty  due,  the  judge  in  this  suit  will  cause  CMvenaats 
to  be  entered  into  between  the  coheirs  not  to  make  default^ 
and  if  one  should  have  to  pay  the  whole  to  avoid  the  penalty, 
then  to  pay  him  their  due  shares.  If  the  payment  of  the  debt 
has  already  been  made,  the  judge  condemns  the  parties  at  once; 
and  similar  treatment  ia  applied  where  goods  have  been  pledged 
or  legatees  have  gone  into  possession  and  one  coheir  has  re- 
deemed the  pledge  or  paid  the  legacy ;  or  again  when  he  has 
paid  damages  in  order  to  prevent  the  noial  surrender  of  a 
slave  (D.  x  2  fri8  §6,  25  ^9— 15).     Where  by  the  terms  of  a 
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stipulation  (e.^.,  veque  per  me  nequ'e  per  heredem  niewmfore  quo 
minus  quis  eat  agat,  or  a  nie  heredeque  meo  dolitiH  'malum 
a/uturam  or  Titium  heredemque  ejus  raium  habituram)  the  act 
of  one  heir  in  preventing  the  use  of  a  road,  or  in  wrongful 
action,  or  in  bringiug  siut  for  what  deceased's  procurator  haa 
already  sued  for,  causes  a  breach,  Huch  htfir  cannot  recover  from 
his  fellows  for  the  consequences  of  his  breach  either  by  Jam. 
ernsc.  judicio  or  any  other  action  (fr  44  §§  5,  6),  and  they  on  the 
contrary  may  have  an  action  against  him  tf  damaged  thereby 
Cfr44§§s,6). 

3.  All  adjudications  made  by  the  judge  are  protected  by  the 
praetor  who  grants  to  the  adjudiL'atee  relative  pleas  and  actions 
(fr  44  §  I).  Immoveable  property  and  some  other  things  can 
be  pfayaically  divided.  pruporii*jnate  parts  being  assigned  in 
severalty  to  the  coheirs:  or  the  judge  can  give  the  ownership 
to  one  and  a  usufruct  to  another;  or  he  can  establish  tempo- 
rary usufructs  and  let  the  eTijoyment  shift  in  alternate  years  ; 
or  he  can  piit  it  up  to  auction  among  the  heirs  and  adjudge  it 
to  the  highest  bidder.  And  he  can  impose  servitudes  in  order 
to  meet  the  convenience  of  particular  lot«  and  can  require 
mutual  guaranties  against  eviction  (fr  16  §§  I,  2,  22  §§  2,  3, 
25  §  21).  If  a  coheir  has  assigned  to  him  by  the  judge  some- 
thing given  in  pledge  to  deceased,  and  has  accordingly  to 
submit  to  payments  tu  his  fellows  on  account  of  it,  he  needs  no 
guaranty  from  them,  for  he  has  a  lien  on  the  property  for  what 
he  haa  had  to  pay  them,  in  addition  to  his  own  claim,  so  as  to 
protect  himself  against  the  owner  (fr  2g)'.  The  destruction  of  a 
thing,  death  of  a  slave,  etc.  ia  no  obstacle  to  the  due  ariauge- 
ment  by  the  judge  of  any  liabilities  of  any  of  the  coheirs  in 
respect  to  it  (fr  24  pr ;  31), 

The  arbiter's  jurisdiction  includes  everything  belonging  to  the 
^tate,  owned  or  bona  fide  poBae^sed  by  the  deceased,  usufructs 
reserved  by  testator  or  be4|ueathed  to  slaves  of  the  estate,  gifts 
to  them  by  outsiders,  produce  of  the  slaves  or  animals  or  lands 
before  or  after  entry  or  joinder  of  iaaue,  things  delivered  to 
deceased  and  acquired  by  usucapion  by  the  heire  since,  things 

^  On  this  fragment  aee  Vangerow  Fand.  §  365 ;  Dernbut^  Pfandnchi 
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bequeathed  away  by  him  on  a  condition  not  yet  arrived  (fr  9 — 
16  pr,  56).  Tbe  cooduct  of  the  heirs  themselves  and  of  their 
slaves  comes  under  tbe  jurisdiction,  but  only  so  far  as  they  have 
ooted  or  omitted  to  act  in  the  affairs  of  the  estate,  since  they 
were  aware  of  their  heirship.  They  are  liable  tor  ttaud  and 
fault,  but  as  they  are  connected  with  their  coheirs  by  act  of 
the  testator,  mit  of  thetnselvea,  they  are  bound  only  for  so 
much  care  as  they  shew  in  their  own  afipAira  (fri6§§4 — 6, 
25  §  iG,  49).  A  coheir,  unreasonably  withholding  hJa  consent 
to  the  selection  of  a  slave  bequeathed  away,  is  liftblc  for  any 
additional  loss  thereby  caused  to  his  fellowB  (fr25§l7).  As 
betweeu  themselves  any  coheir  liable  for  loaa  is  liable  for  single 
value  only  (fri7).  For  any  delay  in  repayment  of  expenses 
he  is  (by  a  rescript  of  Severus  and  Antoninus)  entitled  to 
interest  (fr  18  §3). 

4.  Sons  under  power  had  to  bring  their  peculitt  into  botch- 
potf  and  by  a  reacript  of  Ant.  Pius  a  daughter  liad  lo  bring  her 
dowry  (Cijd.  jii 36  fr  13;  D.  x  2  fr  20  pr;  xxxvii  /fr  i  pr).  On  the 
other  hand  anything  directed  by  the  testiitor  to  be  taken  before 
division  { praecepiio)  is  assigned  accordingly-  If  a  thino;  in 
pledge  is  so  left,  the  charge  of  redemption  is  on  the  heirs 
generally  (D.  x  2  fr  25  §  22,  fr  26,  28).  A  son  has  a  ctaira  to  take 
before  division  (praectpere)  the  aniuunt  of  any  debt  incurred  by 
his  father's  order,  or  arrears  of  a  public  office  which  was  under- 
taken with  his  father's  iipproval  atid  discharged  during  his  father's 
life.  He  can  siuiilarly  take  the  dowry  of  his  own  wife,  and  of 
his  daughter  in  law  (fr20^  1,2,6,7;  fr46).  If  tewtator  speci- 
ally laid  on  one  heir  the  burden  of  a  debt,  he  must  discharge 
it  without  contribution  from  his  coheirs,  so  however  as  to  retain 
at  least  a  quarter  of  his  share  of  the  inheritance,  just  aa  if  the 
debt  had  been  a  trust  imposed  (fr  20  §§  5,  8).  An  emancipated 
son  who  for  the  purpose  of  study  abroad  has  received  gifts  from 
his  father  docs  not  bring  this  into  hotchpot  (fr  50). 

If  decejased  has  either  during  life  or  by  will  allotted  to  his 
children  or  heirs  specitic  farms  or  other  things  and  the  burden 
of  specific  debts,  so  as  to  make  an  exhaustive  division  of  his 
estate,  the  division  will  be  carried  into  effect.  If  there  turn  out 
to  be  something  deft  undivided  and  not  appertaining  to  tbe 
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allotments,  the  coheir^  will  share  it  Id  the  ratio  of  their  shar^  of 
the  inheritance.  Due  regard  ia  paid  to  the  latest  intentions  of 
deceased,  evea  if  modifying  his  will  and  not  expressed  in  writiog 
(fr  20  §  3,  32,  59  §5  1, 5  ;  xxxi  fr  77  §  8 ;  Cod.  iii  36  fr  5. 10).  Agree- 
ments between  the  coheirs  for  di^ion  mode  before  the  arbiter's 
award  will  also  be  given  effect  to,  subject  to  the  right  of 
minors  to  appjy  for  a  caacel  (fr  57-  God.  iii  36  fr  r,  (2). 

Any  directions  by  the  testator  for  the  sale  of  a  slave  into 
foreign  parts,  or  the  erection  of  a  monument,  etc.  will  be  given 
effect  to  aod  secured  by  the  judge  (fr  18  §2).  Any  goods  which 
have  been  obtained  by  peculation  or  sacrilege  or  violence  or 
robbery  will  not  be  divided,  nor  ought  the  judge  to  deal  with 
poisonous  drugs  or  books  of  magic  and  other  forbidden  reading; 
such  things  should  be  destroyed  at  ont«  (fr4^r,2).  The 
will  itself  and  any  documents  of  importance  should,  after  facili- 
ties for  copying  have  been  afforded  to  the  others,  be  left  with 
the  principal  hair  (who  has  to  promise  to  produce  when 
required)  or  deposited  in  a  temple.  If  all  are  equal  beirw, 
agreement  or  lot,  not  bidding,  should  decide  on  the  depoaitaty 
(fr4§3,fr6). 

5.  Possession  of  the  inheritauce  or  of  a  part  of  it  is  not 
necessary  for  accepting  suit,  but  if  oue  in  possession  denies  that 
a  claimant  is  coheir,  he  can  exclude  him  from  this  suit  by 
pleading  that  it  might  prejudice  the  trial  of  his  claim  to  be 
heii'  (si  in  ea  re  i^ua  de  agitur  prasjudicium  hereditati  ncm  fiat ; 
cf  p,  282),  If,  however,  the  chiimant  is  in  possession  of  his  ^hare. 
then  it  is  the  duty  of  the  judge  to  hear  and  decide  the  question 
of  heirships  otherwise  he  can  adjudge  nothing  to  him  nor 
condemn  his  opponent  to  pay  him  anything,  this  suit  lying  only 
between  coheirs.  If  A  and  B  have  proceeded  under  this  suit  on 
the  supposition  that  one  or  both  were  coheirs  when  that  wa* 
not  the  case,  and  adjudications  and  payments  have  been  duly 
made,  neither  can  recover  things  or  money  from  the  other ;  as 
between  them  at  least  the  decision  stands  good,  If  a  division 
bad  been  made  by  private  arrangement  under  a  similar  mis- 
conception,  there  is  nothing  to  hinder  recovery  (fr  i  §  i,  25  §:?, 
36 ;  cf.  fr  ^y,  where  text  ia  disputed). 

If  there  are  several  inheritances  in  which  the  same  parties 
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are  interested,  even  with  the  addition  of  another  party,  the 
division  of  all  can  be  conducted  in  one  proceeding  (fV  25 
^  3 — ^5).  If  during  the  proceeding  of  a  suit  of  this  kind  one 
coheir  die  leaving  several  heirs,  they  must  be  treated  as  one, 
a.  procurator^  if  necessary,  being  appointed  to  act  for  them 
(fr4«). 

6.  The  question  whether  a  particular  thing  is  parcel  of  the 
deceased's  estate  or  the  private  property  of  one  of  the  coheirs 
or  of  an  outsider  is  not  within  the  scope  of  this  suit  {fr  45  pr). 

The  alignment  of  freedtncn  ls  outside  this  suit ;  and  m  are 
the  rights  to  tombs  (fr  30,41). 

If  any  corporal  thing  and  matteis  therewith  connected  is 
undivided,  resort  can  be  had  to  the  judicium  comtnuni  divi- 
dundu,  which  is  open  to  coheirs  a&  to  all  tenants  in  common, 
and  can  be  brought  as  often  as  required  But  its  scope  is 
much  narrower  than  the  jW. /am.  ercisc.  (fr44pr;  tit.  3  6-3,4  pr 
§  3.  etc.). 


CHAPTER  VIIL 


LEGACY. 


In  making  a  person  heir  I  make  hira  my  representative,  and 
in  that  capacity  he  takes  all  my  property  and  is  responsible 
for  all  my  surviving  obligations.  If,  instead  of  selecting  one 
person,  I  select  several  for  this  position,  they  represent  me 
collectively,  and  are  entitled  and  responsible  according  to  the 
shares  which  I  have  assigned  them.  A  legacy  (or  bequest)  is  a 
gift  by  will  of  some  particular  thing  or  of  some  quaotity  to  a 
person,  who  (in  the  absence  of  a  trust)  ia  not  thereby  fixed 
with  any  further  privilege  or  responsibility.  If  the  testator 
bequeathed  him  a  certain  share  of  his  estate,  he  had  to  arrange 
with  the  heir  for  the  collection  of  his  share  of  the  assets  and 
defrayal  of  his  share  of  the  debts,  not  being,  as  a  partial  heir 
would  be,  LQ  direct;  relation  to  third  parties. 
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A.     How  legacies  are  m&d&. 

There  were  two  principal  modes  of  making  a  legacy,  either 
a  direct  assignment  of  the  property  or  a  charge  upon  the  heir 
to  execute  the  gift.  The  former  mode  is  a  legacy  per  viiidica- 
iionem,  the  latter  per  damnationem.  Two  other  forms  are 
modifier  lions  of  these. 

1.  Per  vinxiicattonem.  Thia  mode  is  when  the  testator  nses 
the  words,  'I  give  and  bequeath'  {do  legoY.  But  either  word 
will  do  alone ;  and  the  better  opinion  was  that '  he  shall  take ' 
(suntito,  capita),  or  'he  shall  have  for  himself  {aibi  haheto)  had 
the  same  effect.  When  such  words  were  used,  the  full  owner- 
ship (eue  jure  Quiritium)  passed  to  the  legatee  immediately 
(not  through  the  heir)  on  the  will's  eoniiug  into  force  by  the 
heir's  entry,  and  the  lega,tee  could  claim  {vindicare)  the  thing 
bequeathed  either  from  the  heir  or  from  anyone  else  who  had 
it.  He  sued  for  the  thing  as  his  own.  There  was  however  a 
minor  dispute  between  the  schools  of  lawyers':  Sabinus  aod 
CassiuB  thought  that  the  legatee  acquired,  whether  he  knew  of 
it  or  not,  but  that  if  he  declined  to  accept,  the  bequest  was 
null:  Nerva  and  Proculus  thought  there  was  uo  acquisition 
until  the  legatee  (mentally)  accepted^  and  thia  latter  view  waa 
held  to  be  confirmed  by  a  coa&titution  of  Ant.  Piua  in  reference 
to  the  bequest  of  a  Latin'  to  a  colony,  '  It  is,'  he  said,  '  for  the 
'decurioua  of  the  colony  to  consider  whether  they  choose  the  man 
Ho  belong  to  them'  (an  ad  se  ttelint  perii^iere  Gai.  ii  193 — 195  ; 
cf  D.  xlvii  2  fr65).  The  emperor's  words  seem  to  have  been  in- 
terpreted too  narrowly,a8j)eriTn«re  may  mean '  continueto  beilong,* 
quite  as  well  as  '  begin  to  belong/  In  any  case,  if  a  man  has 
not  repudiated  the  legacy  and  it  is  unconditional,  the  legatee 
succeeds  immediately  to  the  testator  without  the  heir's  ever 

'  These  words  are  often  used  to  describe  this  form  of  legacy,  a,^,  VaL  47 
(PruI)  per  do  lego  legatum  et  per  in  jure  cessionem.  JisitafrUcttts  et  deduct  M 
dari  potest;  th.  57.75*  83,  rf<7. 

^  The  StibJnian  view  waa  generally  aiipiHtaed  to  have  been  ao^ptod  by 
Juetiuian,  but  of  late  tbiH  has  been  ronte^ted.  See  the  disousbion  by 
Anitlts,  Gluck'a  Pand.  Pt  48  i  p.  266;  Wiudschoid  §643.  Contra,  Ihering 
Jahrh.  I  p.  476  pointa  out  the  praclicjil  difficulties  of  the  Sabiuian  view, 

3  A  similar  bequest  (or  trust  bequeat,  cf.  apud  Jidem  fuam,  in 
Trajan's  answer)  was  made  to  PUny  {Ep.  Traj.   104,  joj). 
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having  been  owner  (D.  xxxi  fr  So ;  cf,  xxx  fr  44  §  i ;  xxxvlii  5  fr 
1  §  6).     And  if  the  legatee  die  after  the  opening  of  the  will, 

although  before  the  heir's  entry  on  the  inheritance,  and  without 
having  made  up  his  mind  to  accept,  he  transmits  the  ckini  to 
hi&  heir  (Paul  iii6§7).  If  the  legacy  ia  conditiona],  the 
Sabiiiiaofl  held  that  until  the  condition  took  effect  the  ownership 
of  the  things  is  in  the  heir,  as  iu  the  case  of  a  slave  conditionally 
freed  (fttatrtliber):  the  Prociilians  held  that  in  the  interim  it  is 
no  ouGfi,  jnst  aa  an  unconditional  legucy  is  no  one's  until  the 
legatee  accepts  tGai.  ii  200).  Any  alienation  by  the  heir,  peod- 
ing  the  legatee's  deciiJing  to  accept,  or  a  condition's  taking 
effect,  does  not  impair  the  legatee's  rights  (D.  x£x&69§i; 
ixxiv  5  fr  ig  ;  cf  vi  i  fr66). 

As  this  form  of  legacy  acted  aa  an  immediate  conveyance  of 
ownership,  it  applied  only  to  things  which  were  the  teatator*a 
ex  jure  Quiritiiim  both  at  the  lime  of  making  his  will  and  at 
the  time  of  his  deaths  excepting  however  that  a  bequest  of 
things  lying  in  weight,  count  or  measure,  as  wine,  oil,  com, 
coins,  was  valid,  if  ihey  were  his  at  the  date  of  his  death, 
whatever  may  have  been  the  case  at  the  date  of  the  will.  A 
decree  of  the  senate  proposed  by  Nero  came  in  aid  of  auch 
Inquests,  as  would  have  failed  by  the  strict  civil  law,  because 
the  things  had  never  been  the  testator's  or  had  been  his  only 
at  one  of  these  times*.  It  enacted  that  a  bequest  not  made  in 
apt  words  should  be  treated  as  if  it  had  the  fullest  right,  in 
fact  as  if  the  form  per  damnationem  had  been  adopted,  in 
which  case  the  testator's  ownership  is  immaterial.  Where 
however  a  testator  had  bequeathed  a  thing  and  afterwards 
parted  with  it,  the  bequest  was,  according  to  most  lawyei-a  in 
Gaiua' time,  bad  by  the  civil  law,  and  was  not  practically  helped 

*  Thia  was  also  required  for  tnatimiiiaaioti  directly  by  wiU  (Gai.  ii  267, 
D.il4fr35)- 

^  This  \a  the  oiily  imdisputtMl  application  of  tho  very  general  Words  qf 
the  SC.  which  ore  report<Ki  by  Ulpinn  thus  :  ut  qMod  minus  aptit  ivrftti 
leffotum  Mi  pt^rinde  sit  ac  st  nptimo  Jure  If^gatum  esMt  (cf.  Gai.  ii  197,  212, 
3 18).  The  application  to  lagaciee  per  pra^ceptwn<}m  and  tinendi  modo  was 
also  dJjsputed.  That  a  valid  legacy  per  vind.  could  not  also  be  treated  at 
the  will  of  the  legatee  as  &  damofttory  legacy  Ja  etroagly  ar^ed  by 
SalJEOWski,  GLiick'^  Paitd.  Ft  49  p.  37  fiqq. 
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by  the  Neroman  decree ;  for  even  a  claim  under  a  damoatory 
legacy  would  according  to  them  (see  however  below,  p.  297) 
be  defeated  by  &  plea  of  fraud  (Gat.  ii  196 — 19S;  Ulp.  xxiv/, 
i\  a).  Slaves^  previously  mortgaged  away  in  trust  {fidudaa 
dati\  did  not  pasa  by  a  bequest  in  the  do  lego  form  (Paul  iH  6 

§69). 

Where  the  same  thing  ia  left  by  a  do  lego  bequest  to  two  or 
more  pei^ons  and  all  accept,  each  has  a  claiioi  to  the  whole,  aad 
it  is  only  by  the  concurrence  of  claims  that  each  is  reduced  to  a 
share  {paries  coiicursu  Jiunt),  If  therefore  anyone  fail,  his  share 
accrues  to,  or  rather  is  no  longer  subtracted  from,  the  others. 
And  it  makes  no  difference  whether  the  form  of  the  bequest  is 
joint  (cKfTijatictim),  e.g.  Titw  et  Seio  humiuetn  Stichum  do  lego  or 
several  {di^junctim),  e.g.  TxHo  hominem  Stickuttt  do  lego ;  Seio 
eundevi  hmninem  do  UffQ  (Gai.  ii  199;  Ulp.  xiiv  12;  D.  sinii 
fr8o), 

2.  The  moat  flexible  and  far-reaching  mode  of  bequest  was 
per  damnationejn^  which  imposed  a  personal  obligation  ou  the 
heirs  or  one  of  the  heirs  to  carry  out  the  will  of  the  testator  in 
favour  of  the  particular  legatee.  The  words  used  were  suoh  as 
'my  heir  shall  be  bound  to  give  Stichus  to  so  and  so'  {keres 
mens  Stiohuvi  dare  damnas  eato,  or  heredem  dare  jiiheo)  or  simply 
'ray  heir  shall  give' or'do' (A^e*  fli€U*rft!.(oor/act(o).  It  did  not 
matter  at  one  time  whether  the  thing  bequeathed  was  the 
testator's  own,  or  the  heir's,  or  an  outsider's^  whether  it  was 
mortgaged  by  testator  or  not,  whether  it  existed  now  or  only 
would  exist  at  some  future  time  {e.g.  ''  the  fruits  which  shall  be 
produced  on  that  farm');  the  legatee  had  a  personal  action  of  a 
peremptory  charticter  (cerfi  or  incerti  ex  testameitto)  against  the 
heir.  If  the  thing  be  mancipable,  the  heir  must  mancipate  it  or 
surrender  it  in  court,  and  also  deliver  the  possession ;  if  the 
thing  is  not  mancipable,  it  is  enough  if  he  deliver  it.  And  if 
he  cannot  or  will  not  do  this,  he  is  liable  for  the  value.  If  the 
legacy  be  for  something  certain  and  the  heir  dispute  the  claim^ 
he  is  liable  for  twice  the  value,  &s  upoa  a  judgment  deVit  (see 
Book  V  chap.  v).  Meantime  the  thing,  if  part  of  the  testator's 
estate,  is  the  heir's  (Gai.  ii  20 1  — 204,  2  82  ;  Ulp.  xxiv  4,  8). 

If  the  thing  bequeathed  was  neither  the  testator's  nor  the 
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heir's,  a  rescript  of  Ant.  Piu3  allowed  the  legacy  to  stand,  only  if 
the  teatfLtOf  wag  aware  of  this ;  aod  this  was  for  the  legatee  to 
prove.  If  he  was  not  aware  of  it,  the  legacy  was  bad,  except 
(by  ft  rescript  of  Alex.  Sevenis)  where  it  was  in  favour  of  a  wife 
or  near  relative  to  whom  testator  would  have  given  it  in  any 
case  (Juat.  ii  20  §4;  Cod,  vi  37  fr  to;  D.  xxxi  fr67  §8),  If  tbe 
thing  waa  testator's,  but  already  pledged  lo  a  creditor,  the 
legacy  was  good,  and  the  heir  had  to  redeem  the  pledge  and 
hand  it  over  to  the  legatee,  provided  in  accordance  with  a 
rescript  of  Severus  and  Caracalla  the  testator  was  aware  of  the 
pledge  (Pauliii6§8;  Just.  H  30  §  5).  If,  aiuce  the  will  waa 
made,  testator  pledged  {pignori  vel  Jidiiciae  dedit)  or  alienated 
the  thing,  rescripts  of  the  same  emperors  decided  that,  unless  the 
intention  of  the  testator  was  shewD  to  be  different,  this  legacy 
was  still  good  and  the  heir  had  to  redeem  or  repurchase.  The 
matter  was  disputed  in  Gaius'  time  (Gai.  11  ig8;  Paul  Jii  6  §  16; 
Just,  ii  20  §  12;  Cod,  vi  37  §3).  As  regards  trusts  the  matter 
seems  doubtful  (Paul  iv  I  §9.  D.  icxxti  fr  1 1  §§  12. 13X  A  damna- 
tory legacy  of  another's  slave  could  not  be  enforced,  if  the  slave 
had  been  freed  by  hia  master:  if  the  slave  was  the  heir's,  the 
heir  ia  liable  for  the  value  (D,  xxs  fr  35,  1 12  §  i). 

By  this  form  of  legacy  the  heir  might  be  bound  to  do  other 
things  for  the  legatee,  e.g.  to  build  him  a  house,  or  free  him 
from  debt ;  or  sell  something  to  him  or  buy  from  him  at  a  reason- 
able price  or  at  a  price  fixed  by  testator  (Paul  iii  6  §  to;  D.  xxx 
fr  66). 

Where  the  same  thing  was  left  to  two  or  more  persona 
jointly,  each  was  entitled  to  a  share  only  {partes  danitiatio  ffioit), 
there  was  no  accrual,  and  therefore  any  share  which  lapsed 
remained  with  the  heir  (before  the  lex  Papia;  see  chap,  x  C). 
But  if  the  legacy  la  several,  each  legatee  waa  entitled  to  the 
whole,  30  that  the  heir  had  to  give  the  thing  to  one,  and,  unless 
the  slave  or  thing  perished  before  demand,  had  to  give  the 
value  to  each  of  the  others  (Gai,  ii  205 ;  Ulp.  xxivij;  Vat,  85; 
D.  xxx  fr  36  §  3  ;  xixi  fr  7,  13  §  1 ;  cf.  xxx  ("r  16  pr). 

3.  A  modification  of  this  form  occurred  when  the  testator 
instead  of  binding  his  heir  to  give,  bound  him  to  allow  the  lega- 
tee to  taker  Heres  meus  damnas  esto  sinere  L.  Tititim  hominem 
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Stichum  sumere  ^biqite  habere.  This  form  was  called  lega- 
tum  sineiidi  Dwdo  ('Permiaaive  legacies*)  and  was  good  for 
bequesta  of  corporal  things  and  also  iucorporal;  e.g,  a  release  to 
a  debtor.  It  was  certainly  applicable  to  bequests  of  thiage 
belonging  to  the  heir,  as  well  as  to  things  belonging  to  testator, 
at  the  time  of  death,  whether  they  were  so  or  not  when  the  will 
wag  made:  it  wa^i  doubtful  whether  it  applied  to  things  acquired 
by  the  heir  since  testator's  death :  most  lawyers  held  such  a 
legacy  invalid,  but  Gaiua  appears  to  differ,  and  points  out  that 
the  Nerontan  senates  decree  made  it  applicable  as  widely  as 
the  damnatory  form.  The  legatee  sinendi  miJi^o  has  no  imme- 
diate claim  to  the  thing  bequeathed,  but  only  a  personal  action 
for  quidquid  heredem  ex  testaniento  dare  /acere  oporlet.  And 
accordingly  the  heir  had  to  raancipate  it  or  surrender  it  in 
court  or  deliver  it  in  order  to  make  it  the  legatee's.  There  was 
however  another  view  held  that  the  heir  was  not  hound 
to  do  more  than  was  expressed  in  the  words  of  the  form, 
viz.  to  allow  the  legatee  to  take  and  keep.  Another  disputed 
point  was  the  heir's  duty  where  the  same  thing  was  bequeathed 
to  two  or  more  persons  severally.  Some  lawyers  thought  each 
had  a  cleim  to  the  whole,  others  that  the  heir  was  only  bound 
to  let  the  first  comer  have  the  thing  and  had  no  further  obliga- 
tion :  if  one  took  it,  the  heir  could  meet  later  applicants  with  the 
answer  that  he  no  longer  had  the  thing  for  another  to  take,  and 
he  had  not  acted  fraudulently  in  parting  with  it  (Gai.  ii  209 — 
215;  Uip.  xxiv  5,  10;  PauHii6  §  u)- 

4.  A  fourth  form  of  legacy  was  that  per  praeceptionem^ ,  i.e. 
where  the  testator  used  praecipito  instead  of  capita,  e.g.  L.  Titius 
homineni  Stichum  praecipito.  The  Proculkns  held  that  the 
prtie  was  a  superfluous  syllable,  and  that  this  form  did  not 
diflPer  from  a  do  lego  legacy.  If  the  thing  bequeathed  was  the 
testator's  ex  jure  Quiritium,  the  legatee  could  claim  it  at  once:  if 

I  Pljnj  mentions  &  caA«  in  which  he  wah  left  h«jr,  Aiitt  the  borough 
of  Comum  al&o  left  heir  to  &  fourth^  and  afterwards  in  lieu  of  that  to 
a  praecepiw  of  400,000  aoatercea,  The  borough  van  not  capfible  of  taking, 
but  Pliny  waived  technical ities  and  carried  out  the  deceaacd^a  will  {£p.  v  7), 
Again  he  is  madB  heir  and  ia  directed  praeceptti  quinquaginta  miiibn* 
nitmmuTa  to  hand  over  the  t^X  to  the  colniaunLtieB  of  Hentclea  and 
TianiuD  {Ep.  Traj.  75  (79)). 
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it  was  the  teatator'a  only  in  bonis,  and  was  left  to  an  heir,  the 
judge  would  assign  it  to  him  in  a  suit  for  the  division  of  the 
estate;  if  it  was  left  to  an  outsider,  the  Neronian  decree  would 
come  in  aid,  a*  it  would  if  the  thing  in  do  way  belonged  to  the 
testator.  The  Sabiniaoa  held  that  pruecipei''e  was  only  applic- 
able to  an  heir  who  was  to  have  a  bequest  before  and  above  his 
share  of  the  iDheritatice.  It  could  therefore  be  sued  for  only 
by  the  suit  for  division  of  the  inheritance,  and  was  appltciible 
only  to  things  belonging  to  testator's  estate,  including  however 
things  mortgaged  to  teelator's  creditor  in  trust  {fiduciae 
datum).  Anything  left  by  this  form  to  an  outsider  was  an 
invalid  legacy,  incurable  even  by  the  Neronian  decree,  which 
remedied  faults  of  wording  but  not  personal  disqualifications, 
Juhftii  however  pointed  out  that  there  wag  here  after  all  only  a 
fault  of  wording,  for  an  outsider  could  have  taken  the  bequest, 
if  the  wording  had  been  that  of  any  of  the  other  three  forma; 
whereas  pei-sonal  disqualificatiun.sueh  as  that  of  a  foreigner  for 
instance,  would  be  fatal  to  the  legacy,  the  Neronian  decree  not- 
withstanding. A  rescript  of  Hadrian  was  said  to  have  favoured 
the  Proculian  view.  On  either  view  a  bequest  to  two  or  more 
persons,  whether  joint  or  several,  gave  them  only  etpial  shares, 
just  as  iu  a  vindicatory  legacy.  And  this  was  so,  even  if  thej 
had  unequal  shares  iu  the  inheritance  (Gal  ii  2r6 — 223;  Ulp. 
xsiv  6»  1 1 ;  Paul  iii  6  §  1 ;  D.  xxx  fr  67  §  r ). 


B.     Who  is  liable  to  pay  or  discharge  legacies? 

1.  A  legacy  of  anything  which  is  the  property  of  testator 
could,  if  the  legacy  was  direct  (do  lego),  be  enforced  by  vindi- 
cation against  the  possessor,  who  would  usually  be  the  heir  or 
heirs.  Actions  {ex  te*tamento)  to  enforce  damnatory  and  per- 
missive legacies  were  of  course  against  the  heir  or  heirs.  If 
there  be  no  express  direction,  or  if  the  direction  be  in  general 
te^ms^  e.g,  guisquis  mihi  heres  etn'S,  damnas  esto  Titio  dare  centum 
(D,xxxfri04pr);  Stickum  aut  deceTn  heredes  danto(D,  xxxifri5)j 
or  simply  /feres  tjichs  dato,  though  aeveral  persons  are  appointed 
heirs  (tb.  fr44pr),  all  the  heira  will  be  liable  in  proportion  to 
their  shares  in  the  inheritance.     But  if  the  testator,  as    was 
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freqiifintl/  done,  charged  legacies  on  particular  heire  by  name, 
no  liability  attached  to  the  others,  and  the  heirs  so  named 
were  liable  for  the  whole  legacy  in  equal  shares,  not  in  propor' 
tion  to  their  shares  in  the  inheritance  (D.  xxx  fir  54  §  3,  1 24; 
c£  XXX  6:67  §  I ;  xl  7  fr  S  §  1, 12 ;  xlv  3  fr  37).  Paul  however 
with  others  appears  to  have  held  that  naming  makes  no 
difference,  and  that  liability  of  heire  was  always  acDording 
to  their  shares  in  the  inheritance  (D.  xlv  2  fr  17;  c£  xl  7  fr  22; 
xxviii  5  fr32).  Testators  intenLion  was  really  decisive  (cf.  D. 
xxxvi  I  fr2S;  Vangerow  Pand.  §521).  If  some  heirs  are  un- 
able to  pay  their  share  of  the  legacy,  the  others  are  not  liable 
to  make  it  up  (D.  xxxi  fr  33  pr).  If  the  estate  is  not  sufficient, 
legatees  have  to  abate  proportionally  (D.  xxx  fr  80).  A  legacy 
imposed  on  two  heirs  is  according  to  Sabinus  due  wholly  from 
one^  if  the  other  does  not  become  heir  (fr  122  §  1);  but  if  it  is 
injposed  on  one  heir  expressly  and  his  share  of  the  inheritance 
accrue  to  another  who  is  a  son  of  testator,  it  comes  without  the 
burden,  the  son  being  heir  taking  the  legacy  af  £i  lapse  jure 
antiquo  (D.  xxxi  fr  29  §  2  ;  cf,  Ulp.  xviii ;  Brisson's  Lex  sv,  anti- 
quufn).  Where  a  statutable  heir  was  charged  with  trusts  {quis- 
quis  mthi  heres  erit,  etc.)  and  renounced,  bis  coheir  was,  since 
the  rescript  of  Severus  and  Caracalla,  held,  as  if  he  were  a 
substitute,  to  take  the  burden  along  with  the  accrual  (D.  xxxi 
fr6i  1 1). 

2.  When  a  substituted  heir  csime  to  the  inheritance,  he 
had,  according  to  a  rescript  of  Severus  and  (caracalla.  to  pay 
the  legacies  imposed  on  the  appointed  heir.  This  was  inter- 
preted to  apply  only  where  a  different  intention  of  the  testator 
did  not  appear,  as.  for  instance,  might  be  inferred*  if  he  had 
charged  the  substitute  with  a  diflVretit  legacy  to  the  same 
person,  or  there  was  some  special  reason  for  charging  the 
appointed  heir  with  the  legacy.  If  legacies  were  repeated, 
the  substitute  was  only  bound  to  pay  once,  and  if  the  legatee 
had  taken  or  declined  the  legacy  from  the  appointed  heir,  the 
substitute  was  not  bound  to  pay  at  all  (D.  xxx  fr  74 pr.  Si  §  7). 
A  pupillar  substitute  was  not  hound  to  pay  legacies  imposed 
on  him,  if  the  pupil  was  disinherited  and  he  himself  was  not 
among  the  instituted  heirs;  for  legacies  could  be  imposed  only 
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<m  heirs  \  And  therefore  if  a  legacy  had  been  left  to  the  db- 
mherited  pupil,  the  substitute  was  not  bound  any  the  more 
(D.  XXX  fr  126 pr;  jexxv  2  frS?  §7  ;  xxix  I  fr4i  §3  ;  cf  Cod.  vi 
S7  fr  24). 

3.  This  principle  was  strictly  observed,  where  the  heir 
appointed  was  a  son  under  power  or  a  slave.  Although  the 
icheritance  passes  to  the  father  or  master  on  the  son  or  slave 
entering  by  his  order,  no  legacies  can  be  imposed  by  the  will 
on  the  fether  or  master  (Ulp.  xxiv  2 1 ). 

4.  On  the  other  hand  where  a  legacy  is  given  to  an  heir, 
it  may  be  charged  specially  on  his  coheirs,  in  which  case  he 
gets  the  whole  benefit,  or  on  the  whole  inheritance,  in  which 
cafle  he  gets  no  benefit  as  legatee  so  far  as  it  falls  on  his  share 
of  the  inheritance,  and  in  claiming  from  his  coheir--^  must  deduct 
his  own  proportion.  If  he  keep  aloof  from  the  inheritance,  he 
then  can  claim  the  whole  legacy  (Ulp.  xxiv  23;  D,  xxx  fr  17  §  2, 
18,  104  §  3  ;  Ck)d,  vi  37  fr  13).  A  legacy  to  two  persons,  one  of 
whom  is  heir,  passes  wholly  to  the  other :  if  both  are  heirs, 
say  one  to  a  twelfth,  the  other  to  eleven-twelfths,  they  will  he 
entitled  to  the  legacy  in  inverse  proportion.  If  a  farm  be  left 
to  one  of  two  heirs  and  to  two  outsiders,  the  heir-legatee  can 
claim  only  so  far  as  his  coheir  is  charged :  he  will  get  therefore 
one-sixth  {i.&.  one-third  of  the  half  imposed  on  his  coheir) ;  the 
outsiders  will  get  two-thirds  of  that  half,  aa  well  as  the  half 
imposed  on  the  heir-legatee,  ie,  five-sixths  of  the  farm  between 
them  (D.  xxx  fr  34  §§  1 1 , 1 5 ;  i  J  6  §  i ).  Where  a  legacy  to  an  heir 
is  not  BpeciaUy  charged  on  the  other  heirs,  the  testator  is  often 
said  praelegare^  'to  make  a  precedent  bequrafc/  and  if,  as  is 
usual,  testator  gives  it  directly  {per  mndicaiionem)  it  is  a 
praeceptio^  and  the  heir  takes  it  before  the  division  of  the 
inheritance  (see  above,  p.  298).  Damnatory  forms  are  natur- 
ally rare  for  this  purpose   (fri04§3;    xxxiifr34§i).      Such 

I  precedent  legacies  were,  if  disputed,  matter  for  settlement  by 
the  judge  in  a  suit  fam.  ercisc. 
.;, 
prod 


1  A  trust  differa  irom  a  legacy  in  theae  respects  (Gai.  11271 ;  D.  xxx 
fril). 

s  Cf,  VaL  Mai.  x-ii  8  §  4  magiia  ix  parti  heret  Jrater  trai  acnptui^ 
pradeffebatnrqve  ei  cenU'm  et  qumquagie^  aesiertiujn. 
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5,  Sale  of  the  inheritance  left  the  heir  or  heirs  still  hable 
for  legacies  and  trusts :  he  or  they  must  protect  themselves  by 
covenants  with  the  purchaser  (Cod.  vi  37  fr  2).  If  however  the 
estate  was  iDsulvent,  and  the  heir  still  succeeded  in  finding  a 
purchaser  ur  in  getting  debtors  to  take  a  percentage  only^  he 
was  not  liable  to  legacies  or  trusts  for  anything  he  thereby 
saved  i  he  got  it  from  the  folly  of  the  purchaser,  not  from  the 
estate  of  deceased  (D.  ixiv  2  fr  3).  Where  possession  of  the 
estate  was  granted  against  the  will,  legacies  to  children  and 
parents  had  to  be  paid  (seep,  ajosqq.).  Where  the  will  was  upset 
as  unduteoug  or  otherwise  invalid,  legacies  and  freedotoH  failed 
with  it  (cf.  D.  xl  5  fr  47  pr).  If  the  inheritance  lapsed  under 
the  lexJidia.  to  the  Crowu  or  others,  or  was  forfeited  to  the  Crowns 
because  the  heir  entered  before  putting  slaves  to  the  question. 
or  did  not  duly  avenge  testator's  death,  the  Crown  (or  othera,  aa 
the  case  might  be)  were  bound  to  pay  legacies  and  grant  the 
freedoms  charged  thereon  (Ulp.  xvii  j ;  D.  xxx  fr  50§  2,  96  §  i ; 
xxsiv  I  fr  24). 

6.  If  a  person,  appointed  heir  in  a  will,  with  legacies  charged 
on  hira,  repudiates  or  disregards  the  title  given  by  the  will 
{ortiissa  causa  testam^nti)  in  order  to  avoid  the  legacies,  and 
obtains  the  possession  of  the  whole  or  part  of  the  estate  or  of 
any  single  thing  belonging  to  it,  as  statutable  heir  or  praetorian 
possessor  or  perhaps  on  some  Hctitious  claim,  or  through  a  slave 
or  child  in  his  power  who  has  been  substituted  for  him  in  the 
wil),  he  w'iU  after  a  due  bearing  of  the  matter  be  compelled  by 
the  praetor  to  pay  the  legacies:  and  if  there  he  a  pupillar 
will  which  would  otherwise  fail  with  the  principal  will,  the 
substitute  will  also  be  protected,  Such  disregard  is  found  not 
only  if  a  person  does  not  himself  enter,  but  also  if  he  refrain 
firom  ordering  his  slave  or  son  or  daughter  to  accept  an  in- 
heritance which  has  come  to  them.  Or  if  he  take  possession 
of  the  estate  as  on  inteatacy^  instead  of  against  the  will,  in 
order  not  to  pay  tho  legacies  to  cliildren  and  parents,  which 
are  incumbent  in  the  latter  case,  he  is  (according  to  the  better 
opinion)  liable  to  pay  these  legacies  all  the  same.  If  he  has 
taken  a  bribe  from  the  substitute  or  statutable  successor,  or 
(Minted  from  favour  to  them,  and  has  passed  by  the  inheritance 
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in  order  to  kill  the  legacies,  he  was.  by  a  rescript  of  Hadrian's, 

to  be  treated  as  if  he  possessed  the  inheritance  n£  iittestato 
after  neglecting  the  will,  and  thus  is  liable  to  the  legatees. 
But  if  he  took  no  money  to  induce  his  neglect,  and  has  not 
any  share  in  the  iDheritauce,  the  legatees  must  proceed  {atili 
actione)  against  the  possessor.  Whether,  when  money  had  been 
taken,  he  or  the  successor  was  primarily  liable,  aeema  doubtful 
(D.  xxix  4fr  I  prg  r.g;  fr  2,  4,  6  §§  3,  9;  fr  13— 16.  25.  26). 
If  both  the  instituted  and  the  substituted  heirs  disregard  the 
testami^ntary  title  and  are  both  possessors,  they  are  liable  re- 
spectively for  the  legacies  charged  on  their  shareB :  if  only  one 
is  possessor,  he  is  liable  for  all,  unices  the  other  has  taken  a 
bribe  (fr  lO  §  2^ 

The  heir  of  the  person  so  passing  the  will  and  getting  the 
inheritance  otherwise  is  liable  to  the  legatees  iii  full ;  but,  if 
his  predecessor  was  liable  only  for  fraud  and  did  not  get  the 
inheritauce^  the  heir  is  liable  only  so  far  as  he  hats  btncfibed. 
The  Falcidian  fourth  can  be  deducted  in  all  cases  under  this 
edict.  If  a  person  refuses  an  inheritance  in  good  faith,  without 
any  such  inteutiou  to  kill  legacies,  and  gets  no  possession,  he  is 
not  within  this  edict.  A  patron  who  has  been  left  heir  to  Ices 
than  his  due  share  after  deduction  of  legacies,  and  who  acta 
bona  jide  in  upsetting  the  will  is  not  within  the  edict  (fr6§8, 

17, 18  go- 

Freedoms  and  trusts  are  preserved  as  well  as  legacies  (fr  12 
pFf  38  §  ij  xl  4  fr23).  But  one,  to  or  for  whom  the  heir  was  to 
pay  or  do  something  as  a  condition  of  taking  the  inheritance, 
is  not  a  legatee,  and  cannot  claim  protection  if  the  heir  dis- 
regard the  title  by  will  (fr  8,  9). 


C.     What  legacies  are  invalid. 

1.  The  appointment  of  an  heir  being  essential  to  a  wiU, 
no  legacy  or  gift  of  freedom  which  precedes  such  appointmsDt 
is  valid.  If  legacies  are  inserted  after  the  appointment  of 
some  heirs  and  before  others,  whether  one  or  both  seta  entered, 
the  legacies^  says  Paul,  were  held  to  be  good  for  half  the 
amount  if  left  by  vindication,  for  the  whole  if  left  by  damnation 
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(ill  6  §  2  ;  Gai.  ii  229;  Ulp.  xxiv  15).  (Presumably  in  the  latter 
case  they  would  be  charged  upon  the  heirs  whose  appointment 
preceded,  whereas  vitidicatory  legacies  were  subtracted  from  the 
inheritance  as  a  whole  and  their  amounts  were  reduced,  because 
the  icheritance  had  been  only  half  dealt  with  when  they  were 
inserted.)  If  freedoin  was  left  to  a  slave  in  the  midst  of  the 
appoiotinent  of  heirs  aud  both  sets  of  heirs  entered,  the  freedom 
was  null;  but  if  only  the  preceding  heirs  entered,  the  freedom 
waft  good:  Eifter  the  Papian  law  it  was  good  only  if  the  pre- 
ceding heirs  were  duly  qualified  to  take  aa  heirs  (Ulp.  i  21). 

2.  A  legacy  to  take  effect  after  the  death  of  the  heir 
(e.^.  cum  heres  meus  morijim  erit,  do  lego  or  dafo)  was  invalid, 
for  that  would  be  leaving  it  from  the  heir's  heir,  which,  says 
Ulpian^  is  contrary  to  the  principle  of  the  civil  law.  But 
a  legacy  is  good  if  it  is  to  take  effect  at  the  time  of  the  heir's 
death  {cum  fnortetur  do  lego,  or  heres  dare  damnas  esto),  but 
had  if  to  take  effect  on  the  day  before  {pridie  qiiam  heres 
meits  TiiorietuT),  for  which  last  rule  Gaius  saw  no  good  reason. 
No  doubt  the  reason  was,  what  he  gives  in  the  case  of  stipula- 
tions (iii  100),  that  the  day  is  not  known  until  after  the  death. 
The  same  rules  apply  also  to  the  grant  of  freedonj  to  staves 
(Gai.  ii  332,  233;  Ulp.  xxivx6;  Paul  iii  6  §6). 

3.  A  legacy  by  way  of  penalty  {poenae  causa)  is  invalid. 
Such  a  legacy  is  when  the  testator,  in  order  to  induce  hia  heir 
to  do  or  not  do  something,  e.g.  to  give  or  not  give  his  daughter 
in  marriage  to  a  particular  person^  or  to  erect  a  monument 
to  the  testator  within  a  certain  time,  imposes  the  duty,  in  case 
of  non-compliance,  of  paying  a  legacy.  Nor  could  a  grant 
of  freedom  be  made  by  way  of  penalty  on  the  heir,  though 
this  point  was  the  subject  of  some  dispute  (Oai.  11235,236; 
"Ulp.  xxiv  r7).  Whether  a  particular  provision  ia  a  penalty  or 
an  ordinary  condition  or  gift  over,  is  a  question  of  testator's 
intention  (D.  xxxiv  6  &•  2). 

4.  A  legacy  of  anything  attached  to  a  house  or  other 
building,  e.ff.  a  column,  marbles,  statues,  doors,  bookcases, 
beams,  tiles,  etc.  is  invalid  by  a,  senate's  decree,  a.d.  122.  This 
was  part  of  the  same  policy  which  forbad  the  &ale  of  buildinga 
to  pull  down.     But  it  was  not  unlawful  (so  re&cripta  of  Severus 
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decided)  to  transfer  thin^  attached  to  the  freehold  from  one 
house  to  another  of  the  same  owner's;  and  hence  any  legacy 
which  would  only  have  that  effect  {e,ff.  bequeathing  a  house 
but  reserviDg  the  marbles  for  a  houae  of  the  heir)  was  not 
wholly  invalid ;  the  legatee  was  entitled  to  the  value,  but  the 
transference  was  not  allowed  (D.  xxx  fr4l  §§  I — 4;  cf  xviii  I 
fr53),  A  legacy  of  such  things  for  a  public  building  of  the 
Bame  town  was  allowed  (D.  xxx  fr  41  §  5).  A  legacy  of  what  is 
attached  to  a  building,  if  the  legacy  is  dependent  on  a  condition, 
was  valid  or  not  according  aa  the  statue,  etc.  was  separate  or 
part  of  a  building  at  the  time  of  occurrence  of  the  condition 
(fr  41  §  2),  A  trust  for  the  removal  of  the  columns  or  beams  of 
a  house  was  good  only  for  what  could  be  removed  without 
injury  to  the  house  (D.  xxxiifr2l  §2). 

6.  The  invalidity  of  a  legacy  was  sometimeB  consequent  on 
the  person  of  the  legatee.  For  a  valid  legacy  he  must  be 
one  who,  or  in  the  case  of  a  slave-legatee  whose  master,  had 
(at  the  dates  of  the  will,  of  vesting,  and  of  making  entry)  will- 
making  with  the  testator,  i.e,  he  must  not  be  a  foreigner,  nor 
a  Junian  Latin,  nor  a  captive  in  the  power  of  the  enemy,  nor 
interdicted  from  fire  and  water^  nor  deported  into  an  island^ 
nor  condemned  to  chains,  mines  or  wild  beast*  (Gai.  ii  218,  275; 
D.  xxviii  1  fr  18;  tit.  5  fr6o§4).  For  the  incapacity  of  childless 
persons  under  the  Papian  law  see  p.  579  sqq.  A  legacy  to  an- 
other's slave  of  something  belonging  to  the  slave's  master  {per 
datnnatwnem)  is  not  invalid  if  such  as  he  could  take  if  frec« 
but  it  will  be  effectual  only  if  the  slave  be  free  when  the  legacy 
vesta'  (D.  xxxi  fr  82  §  2  ;  cl',  xxxiii  5  fr  5), 

6.  A  legacy  to  one  who  was  in  the  power,  hand,  or  hand- 
take  of  the  heir  was  a  subject  of  much  discussion,  Servius 
held  that  the  legacy  was  good  in  itself^  but  became  worthless 
if  at  the  time  of  vesting  the  legatee  was  still  under  power, 

1  Phny  {Ep.  iv  10)  relates  that  a  isAj  had  made  him  and  another  h«iTB, 
and  aJthcmgh  tHia  had  not  directed  her  alavo  ModestuB  to  be  free  had  left 
him  &  leigacj  in  these  Words  Modesto  queiH  Hbertim,  SiteJutM.  H.6  Qonsulted 
the  lawyera  :  '  Convenit  inter  omiws  nee  Ubertatem  deben  quia  tiom  til  data 
»ed  legaium  quia  eervo  suo  dederii.'  Pliny  proposed  to  his  coheir  that 
they  should  aU.<iW  th«  alave  morari  in  libfiriate  asidjriu  Ugoto,  AS  if  the  will 
bad  contained  the  raqniaite  provifiion^ 

R.  30 
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The  Sabioians  (and  Ulpian)  held  thai  this  was  so  in  a  con- 
ditional legacy^  but  that  an  uncoDdicionul  legacy  was  bad; 
it  was  absurd  to  think  that  a  legacy,  which  would  have  been 
Invahd  if  the  tes^tator  died  immediately  after  makiag  his  will, 
became  valid  just  because  he  lived  longer'.  The  Proculiana 
held  that  all  such  legacies  were  bad,  whether  condilional  or  not 
(Gai.  ii  244;  Ulp.  sxiv  23  ;  cf.  D.  xxxiii  5  fr  13  ;  xxsvi  2  fr  17). 

7.  If  a  son  under  power  or  a  slave  is  appointed  heir, 
a  legacy  to  his  father  or  master  is  good,  but  if  he  become  heir 
while  still  in  the  legatee's  power,  the  inheritance  passes  to  the 
father  or  master  and  the  legacy  i»  therefore  merged.  The  like 
holds  of  a  legacy  to  such  an  heir's  brother  or  eoa  or  slave. 
If  however  the  bod  be  emancipated  or  the  slave  set  free  or 
alienated  to  another,  the  inheritance  does  not  pass  to  the 
legatee  and  the  legacy  is  due  (Gai.  ii  245;  cf.  D.  xxx  fr  25,  91 
pr.    XJlpinn  xxiv  24  differs^  if  our  text  is  right). 

8.  A  legacy  to  an  uncertain  person,  i.e.  a  legacy  to  a  person 
not  distinctly  before  the  mind  of  the  teatHtor,  is  iuvalid.  Such 
a  legacy  is  *  my  heir  shall  give  10000  sesterces  to  whoever  shall 
be  first  at  my  funeral,'  or  generally  'to  anyone  who  shall  come 
to  iny  funeral,'  or  'to  whoever  shall  give  his  daughter  in 
marriage  to  my  son,'  or  Ho  whoever  shall  be  first  appointed 
consuls  after  my  will  is  made'  and  so  on*.  But  a  legacy  to  one 
of  a  known  class,  although  the  particular  individual  is  on- 
certaia,  is    good    {legat^m   sub   certa   demonstratione   incerina 

1  Tbift  is  an  application  of  what  was  called  tbe  rfgrtila  Catoniana^  given 
bf  CelauB  in  these  words:  Quod,  ti  lestarnfmti  facti  tempore  d^cttaUt^ 
teBtotoTf  invtil*  foTvij  id  legatauL,  qaaTidofrumtfue  dw^iserit,,  Twn  val^n. 
All  that  the  title  in  the  Digest  (xxxiv  7)  uuder  that  name  tells  us,  is  that 
the  rule  did  not  apply  to  iDheritanctaH  Dor  to  such  lega^io^  as  did  not  veet 
At  the  time  of  death  but  after  entrj  (see  p.  314)1  "■"''  ^  conditional  legacies 
(ct  XXX  fr4i  §  2),  nor  to  any  new  utatntes  (e.ff,  Uv  papia  Poppaea),  not  U* 
some  other  caaea.  The  rule  appears  to  be  simply  An  applicatiutt  to  legacies 
of  the  ^neml  principle  Qvml  ab  initw  mtiosuvi  est,  tractu  temparu  cortva- 
i4$c«r«  "wquU  (D.  L  17  trii)).  Whether  tbe  rule  drew  \\a  name  from  Oato 
the  Cenacjr,  or  from  hie  son  wbo  had  raopo  rcnowti  as  a  jurist,  we  know 
not.     Soe  Vangerow  Pand.  §540;  Wiiidacheid  Fund.  §638. 

^  Cf.  Suet.  Dom.  g  Lvgatum  ex  tvatavufitto  Htuci  Cfttrpitmin  qui  oavvrat,  ul 
qwit  arnnt  inffredieHtibiU  curiam  sfnattiriffus  ceirtam  stimmam  viritim  pnM- 
Maret  A#r«  auttM,  irritum  fecit  (Domitianiu). 
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personae),  e.g.  '  a  legacy  to  that  one  of  my  relations  now  Uvm|^ 
who  shall  be  first  at  my  funeral*  (Gai.ii23S;  UIp.  rxiv  18). 
So  the  heir  may  be  given  the  choice  of  legatee,  e.g.  Titio  aiU 
SeCo  utri  keres  velit,  or  libertU  w«is  quibus  voles.  If  the  heir 
chooses,  others  have  no  claim :  if  he  does  not,  all  may  claim 
(D.  xxxi  fr  i6^  24).  That  freedom  could  not  be  giveu  to  an 
uncertain  person  is  clear ;  for  the  lex  Fufia  Caninut  required 
tDeotioD  nominatim  of  any  slave  to  be  freed  (Gai.  ii  239),  But 
a  description  by  business  {e.g.  obaonatorem  meum),  or  by  the 
name  of  hia  mother,  was  by  the  SC.  Orjitiaitum.  sufficieut,  if  there 
was  only  one  to  whom  it  applied  (Paul  iv  r4  §  i).  Where 
freedom  is  given  to  Stichus  and  there  are  two  of  the  name 
and  no  indication  which  testator  meant,  neither  is  freed 
(Vat.  227). 

9.  Nor  can  a  legacy  be  given  to  an  alien  poatumoua  child 
any  more  than  such  a  one  can  be  made  heir  (Gai.  ii  241,  242  ; 
see  p.  194). 

10.  Legacies  to  towns  (civitates)  within  the  empire  of  the 
Roman  people  are  valid,  whether  for  distribution  among  the 
citizens,  or  for  a  feast  to  them^  or  for  the  support  of  old  people 
or  chi!drenj  or  for  education  or  for  public  buildings  or  ahowa. 
This  was  fii'JSt  allowed  by  Nerva,  and  afterwards  carefully  settled 
by  a  &enate'.a  decree  under  Hadrian.  A  rescript  in  Gaiue*  time 
extended  this  allowance  to  smaller  places  {vici  Utpian  xxiv  28  ; 
D.  XXX  fr  73  §  1 ,  1 1 7^  1 22  pr ;  cf.  xxjti  fr  30).  A  legacy  (or  trust) 
given  to  the  citizens  of  J.  is  a  legacy,  etc-  to  the  town  (D.  xxxiv 
5  fr  2).  CoUegiii  were  allowed  by  M,  Aurelius  to  receive  legacies 
(D.  xxxiv  5  fr  3o;  see  Book  v  chap,  iv  e  2). 

11.  A  mistake  in  description  did  not  vitiate  a  legacy  if 
the  real  meaning  was  ascertainable.  ^  I  leave  the  slave  8tichus, 
which  I  bought  from  Titius,'  or  'the  Tusculan  farm  which  was 
given  me  by  Seius'  may  be  good  legacieSj  though  the  first  was 
not  bought  and  the  second  was  not  given.  And  it  was  held 
that,  if  a  testator  said,  'I  bequeath  to  j1  a  hundred  thousand 
sesterces  which  I  owe  him,'  the  legacy  might  be  claimed 
though   he  did   not  owe  it'.     A  legacy  of   'Stichus  cook/  or 


1  The  like  in  th»  oaae  at  a.  tnuit ;  D.  xxxi  fr  ££L  g  10. 
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'  Stichus  shoemaker'  may  be  well  given,  though  the  descriptiong 
were  wrong.  Nor  if  the  legatee  is  falsely  called  brother  or 
sister  or  grandson^  etc.  (if  he  be  the  person  intended,  cf.  D. 
ixviii  5  fr  9  pr)  is  the  misnomer  any  hurt,  as  was  decided  by 
a  constitution  of  Severus  and  Caiacalla  (D.  xxxv  I  fr  17  pr§  I; 
33  pi^i  34 j  xxxiv  2fr  10;  tit.  3  fr25  ;  cf.  xxviii  5  fr  49§  3  ;  Cod,  vi 
37fr7§i).  A  legacy  of  'what  is  due  to  testator  under  the 
will  of  Sempronius '  is  not  vitiated  by  testator's  having  novated 
his  claim  so  that  it  is  no  longer  due  under  the  will  (xxxi  tryO 
§3X  But  a  direction  to  pay  Seiua  fifty  sesterces  out  of  what 
testator  had  left  to  Titius  does  not  entitle  Tittus  to  a  legacy 
which  as  a  fact  had  not  been  left  (fr  72  §  8). 

12.  Nor  do6s  a  mistaken  reason  vitiate  a  legQjcy,  e.^.  'I 
leave  that  farm  to  Titius  because  he  has  attended  to  my 
busjtiese,'  or  'Titius  shall  have  that  farm  over  and  above, 
because  his  brother  has  taken  so  much  money  out  of  my 
money-cheat '  mav  be  good  legacies,  though  the  facts  were 
not  as  stated.  (If  they  had  been  stated  aa  conditions,  of  course 
the  legacies  would  have  failed.)  But  if  it  is  shewn  that  the 
testator  woulid  not  have  made  the  legacies  if  he  had  known 
the  facts,  the  heir  would  be  entitled  to  meet  the  claim  with  a 
plea  of  fraud  (D.  xxxv  i  fr  r/  ^  2,  3 ;  73  §  6). 

13.  A  legacy  (or  trust)  left  by  an  inatjlvent  testator  is  not 
due  (D.  xxxvi  i  fr  70)  •,  and  legacies  to  persona  who  were  not 
capable^  especially  under  the  lex  Fapia  Poppaea,  often  failed 
altogether ;  see  below,  chap.  X. 


i 


D.     Kenouncemenb  {repudiatio)  of  legacy. 

A  legacy  per  vindicattonem  may  be  renounced  by  the  legatee, 
and,  if  left  to  a  slave,  by  the  legatee's  noaster.  But  it  can  be 
renounced  only  aa  a  whole  :  the  legatee  (or  legatee's  master) 
cannot  accept  one  part  and  refuse  another.  If  he  die  after  the 
legacy  is  vested  and  leave  more  than  one  heir,  each  heir  acts 
for  himself  in  accepting  or  renouncing  his  share.  So  with  the 
masters  of  a  common  slave,  to  whom  a  legacy  has  been  left. 
But  there  is  no  accrual  to  the  other,  if  one  does  not  accept. 
A  legatee   of  two   things  is  not  obliged   to  accept  both :    if 
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however  he  repudiate  one  which  carries  no  eniolumeDt  (e.g.,  a 
slave  to  be  freed)  he  may  have  to  bear  the  Falcidiau  deduc- 
tion on  both  (D.  xxi  fr  7,  38  pr  §  I,  8i  §  J ;  xxxi  6-4,  5,  20,  58), 
If  a  legacy  is  left  on  condition  or  from  a  future  time,  it  cannot 
be  renounced  till  the  condition  occur  or  the  time  arriTes:  till 
then,  it  does  not  belong  to  the  legatee  (D.  xxxi  fr45  §  i).  Re- 
nouncement puts  the  legatee  in  the  same  position  as  if  there 
had  been  no  such  legacy;  and  anything  bequeathed  is  as  if 
from  the  first  it  waa  the  property  of  the  heir  (Gai.  ii  195, 
D,  xxjt  fr  38,  44  §  r,  86  §  2). 

A  legacy  per  damnationem  can  also  be  piuctically  renounced 
by  the  legatee  by  hia  simply  not  claiming  from  the  heir;  but 
for  au  extinction  of  the  claim  he  must  give  a  formal  release; 
or  if  the  claim  be  for  a  quantity  certain  he  can  resort  to  the 
oM  soiutio  per  aes  et  libraf^  (see  below,  chap,  xi,  and  Book  v 
chap,  v). 


E.     Repetition  of  legacy. 

Whei'e  the  same  thing  ie  left  to  the  same  person  more  than 
once  in  the  will,  an  imperial  rescript  (of  Ant,  Pius)  declared  that 
the  heir  was  bound  only  to  give  it  once,  as  once  given  it  could 
not  be  given  ayain.  But  if  the  bequest  repeated  the  same 
amount  of  money  or  other  fungible,  there  was  no  reason  why 
it  should  not  be  due  twice  over.  If  the  legacy  repeated  not 
the  same  sum  but  the  same  collection  of  money,  e.7.  *  the  money 
in  my  chest,'  the  difficulty  of  giving  again  specifically  what  has 
abeady  been  given  recurs  (D.  sxx  fr  34  ^  1^-6  ;  xxxi  fr66pr). 
A  legacy  imposed  on  each  of  the  heirs  in  favour  of  the  same 
legatee  is  due  from  each  either  in  specie  or  in  value,  just  as 
if  it  had  been  bequeathed  in  two  perftone'  will^  Further*  the 
ftame  legacy,  bei]ueathed  in  the  same  will  to  a  man  and  again 
to  hia  son  under  power  or  his  slave,  makes  two  legacies,  both  of 
which  are  due  (xxx  fr  53  §  2).  But  a  legacy  imposed  by  the 
will  is  not  made  void  by  a  legacy  of  the  same  thing  to  the 
legatee's  slave  (fr  108  §  l).  All  such  cases  are  subject  to  the 
general  principle  that  the  intention  of  the  testator  is  to  prevail. 

It  is  on  that  account  that  such  repeated  legacies  do  not 
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always  fall  under  the  rule  that  a  person  could  not  avail  himself 
of  two  titles  for  the  same  thing-,  unless  he  had  given  valuable 
ooDsideration  for  one  {Traditam  est  duas  lucrativas  causas  in 
ewidem  hominem  et  in  eandem  rem  ctnicurrere  non  posse,  Just,  ii 
20  §  6).  If  he  got  the  thing  once,  whether  from  the  testator  or 
other,  he  could  not  enforce  the  other  claim,  whether  due  on 
stipulation  or  by  will.  But  if  he  had  bought  the  thing,  be 
could  sue  on  the  will  for  the  amount  of  the  price  given.  So 
if  he  had  it  by  dowry  or  on  trust  to  restore  to  someone  else,  he 
ixtuld  claim  under  the  will ;  for  in  neither  case  were  there 
two  Iticrativae  caitsae  (D.  xxx  fr34  §§7,  8,  Sz  ^4,  5,  84  §  5.  io8 
^4,  5;  xxxi  fr22;  xliv  7  fr  ly^  19).  If  he  had  obtained  only 
part  of  the  thing  by  other  means,  he  could  claim  under  the 
will  for  the  rest  (D,  xxx  fr  82  §  2,  3;  frS3);  or  if  under  one  will 
a  Falcidian  deduction  had  been  made,  be  could  obtain  so  much 
under  the  second  will  (fr  108  §  5).  Or  if  he  had  the  thing  by 
an  insecure  title,  the  legacy  would  act  aa  a  confirmation  of  the 
title  (fr  82  pr  §  1 ).  So  if  an  heir  bound  to  give  over  a  thing  to 
a  legatee  in  two  yearjj,  die  within  the  period,  leaving  it  to  the 
legatee  immediately,  the  legatee  can  only  claim  the  thing  or  its 
value  once  (fr84  §  2).  And  the  same  is  the  case  when  a  legacy 
is  imposed  by  the  will  on  one  heir  and  by  codiciU  on  all  the 
heirs  (fr  86  §  i ;  xixi  fr  66  §  5). 

F.     Ademption  and  transference  of  legacy. 

A  legacy  may  be  revoked  in  the  same  will  in  which  it  ie 
given  or  in  subsequent  codicils.  TJlpian  (xxiv  29)  requires  that 
the  revocation  be  made  in  the  same  manner  in  which  the  legacy 
was  given,  a  rule  which  probably  referred  primarily  to  the 
differences  between  the  vindicatory  and  damnatory  and  other 
forms  of  legacy,  but  in  other  respects  might  be  necessary  in 
order  to  put  the  testator's  intention  beyond  doubt.  The  same 
rule  is  given  for  the  revocation  of  grants  of  freedom  to  slaves 
(Ulp.  ii  12 ;  D.  xl  5  fr  50).  Thus  a  vindicatory  legacy  would  be 
withdrawn  by  the  words  Qaem  fundum  Titio  legavi  Tieque  do 
veque  lego;  a  damnatory  by  quod  TiHo  heredem  meum  dare 
damnavi  keres   meus   ne   dato   (cf.   D^  X£xiv4  fr  2,  3  §8,6  §  i). 
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The  same  result  may  be  effected  by  croasiog  out  in  the  docu- 
ment the  words  giving  the  legacy  (ib.  fr  i6). 

So  any  change  may  be  made  by  subsequent  correction  of 
the  words  written  or  by  appropriate  words  referriug  to  them. 
A  legacy  may  be  tmnRferred  to  another  person,  or  may  be 
changed  in  amuunt  or  character  (e.g.  usufruct  itiBtead  of 
ownership,  money  instead  of  land,  etc.),  or  may  be  subjected 
to  a  condition,  or  may  be  made  absolute  instead  of  conditional 
(though  this  last  was  doubted  by  Papinian),  or  may  be  imposed 
on  a  different  heir  from  the  one  first  charged  (iL  fr  2,  3  §9;  fr6, 
17).  In  all  such  cases  the  question  may  ansie  whether  the 
Bub»equent  gift  is  additiouaL  or  in  lieu  of  the  former  one,  and 
the  intention  of  the  testator  has  to  be  ascertained :  usually 
the  later  words  prevailed  (D.  Xitxv  l  fr  89).  A  change  of  in- 
tention may  also  bo  inferred  from  the  testator's  parting  while 
alive  tvilh  the  thing  betjueathed  {see  above,  p.  297),  or  by 
his  making  a  ditlerent  disposition  of  it  in  a  later  part  of  the 
will,  or  even  by  u^ing  expressions  respecting  the  legatee 
which  were  inconsisteut  with  his  being  the  object  of  favour 
(D.  xxxiv  4  fir  9,  18,  29,  30  §  i,  31 ;  fr  13  cotitaina  a  rescript  of 
Severus  and  Oarucalla  on  the  )aat  point;  see  alao  Cod.  vi  37, 
fr  23).  A  legacy  Uy  a  wife  whom  the  testator  afterwards 
divorces  is  not  thereby  necessarily  taken  away :  it  is  a  question 
of  fact  what  the  testator  intended  (D.  xxxiv  2  fr  3). 

If  a  slave  is  bequeathed  and  aubsequently  in  the  will  set 
free  directly  or  by  trust,  the  freedom  takes  effect :  if  the  bequest 
of  him  is  subsequent  to  the  freedom,  the  freedom  is  withdrawn 
only  if  that  appear  clearly  to  be  the  intention  (D.  x]  4  fr  10  §  i, 
1 1  ;  tit  5  fr  50). 

Where  a  testator  having  directed  a  slave  to  be  free,  or 
bequeathed  him  to  another  and  given  him  a  le|^y,  sets  him 
free  In  his  lifetime  and  formally  revokes  the  direction  of 
freedom  or  the  bequest  to  another,  the  revocation  ta  super- 
fluous and  the  felave  takes  the  legacy  according  to  the  better 
opinion.  But  whure  with  a  similar  will  the  testator  afterwards 
alienates  the  slave  the  freedom  drops  and  purchaser  does  not 
get  the  legacy  intended  for  the  slave  when  free ;  where  the 
slave  was  bequeathed^  this  bequest  drops   by  the  slave's   no 
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longer  being  the  testator's ;  the  legacy  to  him  apparentlj 
requires  express  revtxaition  if  it  is  not  intended  t«  follow  the 
slave  (D,  xxxiv  4  fr  26,  27).  Freedom  cannot  be  taken  away 
by  codicils  from  one  who  becomes  necessary  heir  (D,  xxvili  5 
»r6§4). 


Q.     Veiating  of  legacy  (dies  cedit). 

1.  A  legacy  or  freedom  may  be  givon  atsolutely  (pure)  or 
conditionally  (irui  conditiime).  An  absolute  legacy  vested  in  the 
legatee,  i.e.  he  was  provisiooally  entitled  on  the  death  of  the 
testator,  but  the  Papian  law  poatponed  vesting  till  the  opening 
of  the  will  (Ulp.  xxiv  31).  If  the  legatee  is  not  alive  at  this 
time,  the  legacy  drojB  altogether^.  But  if  he  survive*,  though 
he  die  before  it  is  paid,  the  legatee's  heir  is  entitled.  As  soon 
as  the  will  is  rendered  eflPective  by  the  entry  of  an  heir,  the 
le^cy  is  payable  without  any  nnreasonabJe  delay.  If  it  be  left 
by  vindication,  the  legatee  at  once  becomes  owner.  In  the 
language  of  the  Romans  vesting  is  expressed  by  dies  cedit,  'time 
goes'  or  'begins  to  run,'  the  person  entitled  being  ascertained: 
dies  venit,  usually  venit,  '  time  has  come,'  i.e.  payment  is  due* 
{D,  X3(svi  2  fr  5  pr ;  7  pr ;  Paul  <ip.  Consudt.  vi  9). 

2.  A  legacy,  given  on  a  condition  which  has  in  fact  been 
^Ifilled,  as  intended,  before  the  opening  of  the  will,  becomes 
absolute :  but  if  the  event  which  is  matle  a  condition  is  one 
which  may  recur,  and  testator  knew  of  its  occurrence,  he  will 
be  held  to  have  referred  to  a  later  occurrence  (D.  xxxv  l  fr  1 1). 

*  Am  eit^ption  to  tlijs  ruJe  w^is  made  by  CaracaJIa  in  tbe  caflo  of 
legacies  left  to  the  omijeror.  If  he  died  before  the  legacy  v>Gistod,  bia 
fiucceaaor  was  entitlod.  Lt^aciea  to  tbe  empreas  (Augusta)  wore  not  ao 
excepted  (D,  xixi  fr  56,  57). 

^  Paul  ap.  Consult^  vi  5  adiJa  the  condition  tbtit  he  ahould  have  claimed 
it  {cujju  Htejn  contestatitj).  Thiii  ueoms  unsupported,  at  leaat  as  a  geaenl 
rule.    Cf.  Amdts,  GlUck'a  Pand.  ilviii  p.  208. 

3  Cf.  Ulp.  in  D.  L  |6  fr2j:3  ^C'misre  diem'  signijwai  tneipen  cUfteri 
pecuniam;  '  wnire  diem  '  siffnijicat  evm  dt^ai  venuse  quo  p&nmia  psti pouit, 
Ubi  pure  qjii*  ^tipulaius  fuerit  tl  cemt  at  mnit  dies ;  ubi  in  di«m,  cMsit  diet 
sed  ntrtidum  mnit ;  ubi  iuh  eondiciontf  ntqua  autit  wn; ua  venit  diM  peftdmU* 
adhws  condiciona. 
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An  absolute  legacy  may  be  postponed  by  testator  till  »ome 
certain  day  later  than  the  opening  of  the  will.  Such  postpone- 
ment affects  not  the  vesting  but  the  due  date  of  the  legacy,  for 
there  is  nothing  contingent  ao  long  as  the  will  is  not  upset: 
and  previous  payment  of  the  legacy  is  good  (fr  i  §  i ). 

3.  A  conditional  legacy  is  one  dependent  on  an  event  of 
which  either  the  occurrence  itself  or  its  occurrence  within  the 
life  of  the  legatee  is  uncertain.  '  If  a  son  shall  be  faom  to  mo ' 
is  an  example  of  the  farmer :  '  on  the  death  of  my  heir '  ia  an 
example  of  the  latter.  A  conditional  legacy  veats  only  on  the 
occurrence  of  tlie  conditiou  during  the  life  of  the  legatee  and  ia 
then  payable :  if  the  legatee  die  Hrst,  hia  heir  has  no  claim.  If 
the  legacy  be  by  vindication,  the  legatee  is  owner  on  the 
occurrence  of  the  conditiou,  notwithstanding  any  alienation  by 
testator's  heir.  A  legacy  *  cum.  legataritis  jnorietur '  m  held  to 
be  giveu  within  the  legatees  lite  and  passes  to  his  heir.  It 
is  considered  aa  purum  (D.  xxxi  fr  1 2  ;  xxviii  7  fr  28  ;  xxxvi  2  fr  4; 
5  §2  ;  XXXV  I  fr4i,  75,  79  pr;  cf.  Gai.  ii  2^2).  A  legacy  imposed 
on  a  subatituted  heir  vests  on  the  opening  of  the  will  aud  does 
not  wait  for  the  death  or  repudiation  of  the  instituted  heir 
(xxxvi  2  fr  1,7  §§  3,  4). 

4.  A  legacy  is  none  the  less  conditional,  because  the  coudition. 
is  only  implied,  e.g.  cuvi  Tiling  coiistd /aJ:tus  fiiej-it ;  i^rwcfu-a  q^ti 
ex  illofundo  petcspti  fuenni,  heres  ditto  ;  Vestein  quixe  meo.  eHt'j 
are  all  conditional  (fr  22  pr;  acxxii  fr  S5  ;  xxxv  i  fr  i  §  5).  A 
damnatory  legacy  of  Stichua  qui  mens  erit  cum  mortar  is  treated 
aa  conditional,  and  if  testator  owned  only  a  share,  Trebatius  and 
Cassius  held  (againat  Labeo)  that  the  share  only  was  due.  If 
the  slave  was  wholly  testator's  at  time  of  will  but  had  been  sub- 
sequently alienated  wholly  or  partly,  the  legacy  failed,  or  wag 
due  only  for  the  part  (D.  xxx  fr  5  §§  1,  2,  frfi).  But  it  ia  not  con- 
ditional where  there  is  neither  expre^aion  mir  implication  of  the 
condition,  although  it  is  in  fact  dependent  on  something,  e.ff.  on 
the  capacity  of  testator  or  of  legatee,  or  the  entry  of  an  heir,  etc. 
(D.  xxKV  I  fr99).  An  absolute  legacy  becomea  conditional,  if 
there  is  a  clause  in  the  will  withdrawing  it  on  a  certain  event: 
it  is  then  given  only  on  the  contrary  event  (fr  107). 

a.   Freedom  given  to  a  slave  absolutely,  whether  in  vindicatory 
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or  damnatory  form,  dates  from  the  entry  of  the  heir  or,  if  there 
are  more  than  one  named,  thea  from  the  entry  of  Anyone  who 
is  heir  in  the  grade  on  which  the  freedom  is  charged.  If  there 
is  a  necessary  heir^  the  freedoms  are  good  notwithstanding  his 
keeping  aloof  from  the  inheritance,  provided  they  are  not  in 
fraud  of  the  Aelian  Sentian  statute.  If  freedom  is  given  only 
from  a  certain  day  or  on  a  condition,  then  it  dates  from  the 
arrival  of  the  time  or  occurrence  of  the  condition,  if  subsequent 
to  the  heir's  entry  (D,  xl  4  fr  25  §  1 ,  25, 32). 

WheD  a  legacy  was  given  to  a  slave  the  intention  presumably 
was  to  benefit  him  rather  than,  Ida  master,  The  chance  of  his 
becoming  free,  and  thus  able  to  retain  the  legacy  was  in  view ; 
and  accordingly  such  a  legacy  did  not  vest  until  the  entry  of 
the  heir:  where  an  own  heir  or  necessary  heir  succeeds  by  the 
will,  the  will  takes  effect  on  the  opening,  and  the  legacy  (if  un- 
conditional) vests  at  oiice.  Where  the  slave-legatee  is  set  free 
unconditionally  by  the  will  or  has  been  freed  by  testator  pre- 
viously, he  takea  the  legacy" ;  where  he  is  not  ihns  freed  by 
the  testator,  the  legacy  drops,  for  it  would  be  due  from  the  heir 
to  the  slave's  master^  i.e.  to  himself.  Nor  can  it  revive  if  the 
slave  obtain  freedom  in  some  other  way  after  testator's  death 
(90  a  rescript  of  Caracal  la V  If  the  slave  is  bequeathed  away,  the 
legacy  of  the  slave  would  vest  on  the  opening  of  the  will  (or,  if 
conditional,  on  the  occurrence  of  the  condition),  and  the  legacy 
to  the  slave  would  pass  to  the  owner  of  the  slave  at  the 
date  of  the  heir's  entry,  unless,  the  legacy  being  conditional,  the 
slave  had  been  freed  before  the  occurrence  of  the  condition. 
Where  a  legacy  is  given  to  another's  slave,  it  also  vested  only 
on  the  heir's  entry,  and  then  passed  to  his  master  or  was  retained 
by  himself,  according  as  be  was  then  slave  or  free:  a  direction 
that  he  should  be  free  was  a  mere  nullity  and  had  no  effect. 
If  such  a  legacy  were  postponed  till  the  death  of  the  slave's 
master  {post  mortem  domim),  it  would  pass  to  the  master's  heir, 
even  if  the  slave  were  freed  by  the  master's  will ;  for  the  free- 
dom would  not  take  place  till  the  heir's  entty,  whereas  the  legacy 

*  Where  there  wita  a,  truat  for  freedom  and  a.  direct  l^acy,  the  vostii^ 
of  the  latter  was  postponed  till  the  heir  had  raonumiticd  the  el&ye  (D,  xxxi 
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would  by  the  terms  of  the  will  have  already  become  part  of  the 
inheritatiee.  If  however  the  slave's  maater  was  suoi^eded  by  an 
own  or  necessary  heir,  the  slave,  becoming  free  at  the  sarae  time 
that  an  heir  to  his  master  existedt  wag  given  the  preference  and 
took  the  legacy  (D.  XIX  fr  68§  I,  69pr,  io8§9;  xxviii  5  fr  38 
§  4 ;  xxxvi  3  fr  5  §  7. 7  §  6,  8,  17  ;  Cod.  vi  37  fr  4 ;  tit.  5 1  §  6).  On 
the  legacy  of  a  pecuUitm  see  below,  L  9. 

6.  A  legacy  to  a  son  under  power  would  pass  to  his  father 
or  other  superior  at  the  time  of  vesting,  and  would  remain  with 
hira  even  if  the  son  were  subsequently  emancipated.  But  if  it 
was  directed  in  express  words  to  be  paid  to  the  son,  the  father 
could  not  claim  it.  A  person  sui  juris,  an'ogated  after  the 
vesting  of  a  legacy  but  before  it  was  paid,  carries  this  with  other 
credits  to  hia  new  father  (D.  xxxvi  3  fr  5  g  7  ;  tit.  14  ^  2,  3). 

7.  An  HBufroct  or  other  life  interest  (usus,  haintatio,  etc.) 
being  attached  to  the  legatee's  person  could  not  in  any  case  pass 
to  the  heir,  and  did  not  vest  till  it  could  take  practical  effect  by 
the  heir's  entry.  This  was  law,  whether  the  usufructuaiy  was 
free  or  slave,  $ui  juris  or  not  (D.  xxxvi  2  fr  2,  3,  9;  Vat.  55i 
59.60). 

The  legacy  of  a  slave's  services  (ssTnn'  operae)  vested  only 
on  demand  (D.  xxxiii  2  fr  7). 


H.     Fulfilment  of  condition  of  legacy  or  freedom. 

1.  If  several  conditions  are  attached  to  the  pame  legacy  or 
freedom  and  are  united  (conjunctim.  datae),  they  must  all  be 
fulfilled;  if  they  are  put  disjunctively,  it  is  enough  if  anyone 
be  fulfilled  (D.  xxviit  7  fr  5;  xxKifr27;  xl4fr45). 

2.  The  intentiun  of  testator  hei-e  as  elsewhere  is  the  funda- 
mental rule  of  interpretation  (D-xxxv  i  fr  19  pr).  Hence  when 
the  same  legacy  is  given  with  diverse  conditions  in  different 
parts  of  the  will,  or  at  least  not  in  connexion  with  each  other, 
or  is  given  absolutely  in  one  place  and  conditionally  in  the 
other,  the  last  mentioned  was  taken  as  conveying  the  real 
intention  in  cases  of  legacies,  as  it  was  in  appointment  of 
guardians ;  but  in  the  case  of  freedoms  the  slave  was  allowed 
to  choose  whichever  he  thought  the  easiest.     If  &  legacy  be 
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giveQ  absolutely  a.ud  is  immediately  followed  by  a  damnatory 
injunotioQ  or  request  to  the  heir  to  give  it  on  a  condition,  the 
legatee  can  either  vindicate  it  at  utice.  or  await  the  condition 
occurring  aud  then  sue  the  heir,  unless  the  testator  add  worda 
to  imply  that  the  second  meutioD  was  intended  to  correct  the 
first  (D. XXX  fr  I2§3;  xxxv  i  fr  51,  87 — 89;  XI4  fr  5). 

3.  Conditions  consist  either  in  the  requirement  of  acta  of 
the  legatee,  or  of  acts  of  third  persona,  or  of  other  events  iu  the 
world.  Mere  exercise  of  will  is  not  a  good  requirement :  it 
is  surplusage  to  make  the  cotiseut  of  the  legatee  into  a  condition. 
Mere  consent  of  a  third  person  {si  Titins  HQtuerit)  is  too  indeter- 
minate and  irrelevant  to  be  regarded.  In  alienam  voluntatem 
coi^erri  legatuin.  non  potest.  To  make  the  consent  of  the  heir 
a  condition  is  inconsistent  with  the  impouitioD  of  a  legacy  as  aa 
obligation.  But  the  approval  of  the  heir  {si  cumprvhaverit  her&tt 
or  si  justiim  putaverit)  is  a  good  condition  :  for  the  matter  ia 
taken  to  be  submitted  to  his  judgmeat  aa  a  resisonable  man. 
Nor  can  a  legacy  be  made  dependent  on  an  act  of  the  heir's,  for 
that  would  be  to  impose  it  as  a  penalty  (D.  xjtx  fr  75  pr ;  xxxv  t 
ir52;  Ulp.  xxivi7).  The  same  rules  apply  to  legacies  by 
trust ;  and  to  grants  of  freedom  by  will,  unless  by  way  of  trust, 
when  the  consent  of  a  third  person  or  of  the  heir  ia  a  valid 
condition  (D.  xxxii  fr  1 1  §  7  ;  xl  5  fr  46). 

Wbere  the  consent  of  the  legatee  {st  voiiterit)  ia  expreasly 
required  for  a  legacy,  it  must  be  given  by  the  legatee  himself, 
else  his  heir  cannot  claim  the  legacy  (xxxv  i  fr69). 

4.  If  the  heir,  or  auyono  who  has  an  interest  in  a  condiiion's 
not  being  fulfilled,  acts  80  an:  to  prevent  its  fulfilment,  the  con- 
dition ia  treated  as  if  fulfilled.  And  where  Ireedom  depended 
on  some  act  of  the  slave,  the  practice  was  to  allow  the  freedom, 
whether  the  heir  hindered  or  not,  if  the  failuitj  of  the  condition 
was  in  no  way  due  to  the  slave.  If  a  slave  was  ordered  to 
perform  five  services  to  aa  outsider,  the  heir  was  recommended 
by  the  lawyers  to  hinder  him  from  performing  them  ;  the  slave 
would  become  free,  and  the  outsider  would  not  get  his  services 
(D.  xxxv  I  ir  57,  78,  Si  §  i,  xl  4  fr  55  pr).  Where  placing 
statueii  in  the  forum  was  a  condition  of  inheritance  or  legacy, 
and  the  burghers  granted  no  place  for  the  statues,  Sabinus  and 
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Proculus  agreed  that,  if  the  pereoti  was  ready  to  place  thetxi,  he 
fulAlled  the  condition  (xxiv  i  fr  14). 

5.  An  impossible  condition  was  by  the  Sabinians  (whom  the 
Digest  follows)  counted  aa  null,  and  the  legacy  or  freedom  thus 
becomes  absolute.  By  the  Frocniians  it  was  held  to  nullify  the 
lej^y,  as  it  nullifies  h  gtipuUlion,  nud  Gains  seems  inclined  to 
agree-(Gai. iii  98 ;  D. xxxv  i  fr3,  fr6§  i ;  xxxfr  I04§  i).  Where 
a  slave  is  made  free  by  will,  if  he  pay  1000  sesterces  to  Attia, 
Labeo  and  Ofilius  held  that  by  her  dyinn-  before  the  testator  the 
condition  had  become  impossible  and  the  slave  could  not  be 
free:  Trebatius  agreed,  if  Attia  died  before  the  will  wag  made, 
but  if  she  died  afterwards  the  slave  would  be  free.  Javolen 
(in  Digest)  approves  Labeo 'a  logic,  but  says  the  practice  was 
in  tavour  of  the  freedom  (D.  XI7  fr39§4).  Where  the  cun- 
dition  became  partially  inexecutable,  aa  the  manumission  of 
certain  slaves  some  of  whom  are  dead,  partial  fulfilment  was 
deemed  by  Serviua  sufficient  (xxxv  i  fr  6  §  i ).  A  legacy  (or 
trust)  tfl  a  woman,  on  condition  of  her  marrying  testator's 
son,  failed,  if  the  son  died  before  marriage  (Cod.  vi  46  fr4; 
ef.  D.  xxxF  I  fr  31  ;  loi  pr),  Jf  testator  desired  the  heir  to 
erect  a  monument  to  him  and  his  instructions  were  imprac- 
ticable, the  heir  is  bound  to  erect  a  suitable  monument  (fr  27). 

6.  A  disgraceful  condition  is  disregarded;  and  this  often 
applies  to  the  case  of  an  oath's  being  made  a  condition ;  but 
the  legatee  will  be  compelled  to  do  what  was  the  subject  of  the 
oath  {fr20, 26;  x.Kxiifr  14  §  i).  Conditions  contrary  to  the  laws 
or  edicts  or  of  a  merely  derisory  character  are  regarded  as  non- 
existent ( pro  non  acriptis,  D.  xxviii  7  fr  14 ;  xxx  fr  112  §§  3,  4). 

7.  A  legacy  was  sometimes  coupled  with  a  condition  in 
restraint  of  marri^e.  Such  a  condition  is  good,  if  it  be  limited 
to  a  certain  time  or  against  marriage  with  a  particular  person 
or  persons  {si  neque  Tttio  neque  Seio  neque  Maevio  nubserit),  but 
it  is  bad,  as  being  in  fraud  of  the  law,  if  it  b<*  general  (ei  non 
m^sefit).  In  such  a  case  the  woman  may  many  and  take  the 
legacy  (D.  XXIV  i  fr  63  pr,  64  pr,  72  §  5»  79  §  4,  etc. ;  cL  ixxvi  i 
fr  67  1 1  ;  Cod.  vi  40  fr  2,  3)  j  and  if  there  be  a  gift  over  in  trust, 
she  has  not  to  pay  it  (D,  xxxv  i  fr  22):  otherwise,  if  the  legacy 
be  to  one  who  ia  a  wife  already  {^cxxii  fr  14  pr).   If  the  condition 
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be  not  to  tnarry  at  Aricia,  it  la  bad,  if  in  the  circumstances  it 
appear  equivaleDt  to  a  general  restraint  and  thus  be  a  fraud  upon 
the  lex  Papia  (xxxv  [  rr64§  l).  So  a  coadition  that  legatee's 
father  or  daughter  does  not  marry  is  bad,  aud  the  legacy 
becomes  absolute  (fr79  §4).  A  condibiou  to  many  a  particular 
person  is  not  bad  unless  the  person  ia  an  unsuitable  match 
(frS3  §  1),  A  legacy  to  a  woman  if  she  marry  with  Titius* 
consent  {arbitraiu  Titii)  ia  good  even  if  she  marry  without  hia 
consent  or  he  die  in  testators  lifetime  :  and  if  230,000  sesterces 
be  left  to  a  woman  if  she  do  not  marry,  and  100,000  if  she  do, 
she  cnn  marry  and  claim  the  larger  amount  (fr72§4;  lOO; 
xxxfr54§l). 

8.  When  the  non- performance  of  something  by  the  legatee 
is  made  the  condition  of  a  legacy  {e.g.  '  if  the  legatee  shall  not 
ascend  the  Capitol/  '  if  he  ahali  not  manumit  Stichus '),  aa  until 
his  death  the  condition  is  not  certainly  fulfilled,  there  oeems  to 
be  no  benefit  to  the  legatee  but  only  to  his  heir.  The  legatee 
was  therefore  allowed,  if  there  was  no  other  condition  for  post- 
ponement, to  claim  the  legacy  on  the  heir's  entry,  provided  he 
gave  the  heir  or  other  party  entitled  in  default  a  bond  to 
restore  legacy  and  profits  if  he  made  default.  This  bond  was 
called  Maciana  caiitiu,  probably  suggested  by  Q.  Mucius,  but 
generally  adopted  and  sanctioned  by  Antoninus  Pius  (D,  xxxv  i 
fr  7^  18,  73,  77  §§  (,  2;  Kxxifr76§7;  and  cf.  xxxvi  1  frd/ §  i), 
Where  however  the  condition  though  ne^tive  may  yet  obtain 
fulfilment  in  the  lifetime  of  the  legatee,  e-ff.  legacy  to  a  woman 
'  if  she  shall  not  marry  Titiua,'  the  bond  is  not  appropriate ; 
if  Titius  die  or  she  marry  someone  else  the  condition  is 
deemed  fulfilled,  and  she  can  claim  the  legacy.  Similarly  a 
condition  '  if  she  shall  have  remtiined  my  son's  wife,'  though 
tantamount  to  a  negative  ('  shall  not  have  left  my  son  '),  may  be 
fulfilled  by  the  husband's  death  (D.  xxxv  i  fr  106,  loi  §  3  ;  cf. 
72  §  2).  A  legacy  to  a  woman  si  a  liberis  non  di^cessei'it  could 
be  fulfilled  by  the  children  dying,  but  this  was  so  ill-omened  an 
interpretation  of  the  rule  about  the  Mucian  bond,  that  she  was 
all'iwed  to  give  the  bond  and  take  the  legacy.  The  same  was 
held  if  a  patron  left  a  legacy  to  his  freedmau  on  condition  of 
his  not  leaving  the  patron's  children  (fr72  pr,  §  i). 
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9,  Conditions  imposed  on  a  alave  in  order  to  obtain  freedom 
were  treated  generally  aa  were  conditions  for  taking  a  legacy, 
but  there  was  a  leaning  in  favour  of  freedom  which  uome- 
timee  made  a  difference.  Thus,  if  the  person  (obher  than  the 
heir)  to  whom  a  paytnent  is  bo  be  made  aa  a  condition 
of  a  slave's  becoming  fi*ee  and  receiving  a  legacy,  dies  before 
payment,  the  legacy  fails;  but  (if  the  money  be  ready  or  even 
afterwards  provided)  the  freedom  takei»  etfect.  Similarly  if  the 
condition  is  testator's  son  completing  his  fourteenth  jear,  and 
he  die  before  doing  so^  the  legacy  \s  lost,  but  the  slave  becomes 
free  at  the  time  named  (D.  xl ;?  fr  19,  20  §3  ;  tit.  4  f r  1 6). 

For  a  slave's  freedom  three  conditions  frequently  occur: 
to  give  services,  to  give  money,  to  give  accounts. 

(a)  Services  {operae)  cannot  be  performed  by  deputy.  If 
a  slave  is  required,  as  the  condition  of  freedom,  to  serve  for 
a  certain  time,  he  must  serve  the  whole  time,  though  absence 
from  illness  or  other  lawful  causes  will  be  allowed.  But  if  he 
run  away,  he  cannot  obtain  his  freedom  until  he  has  made  up 
the  whole  number  of  days  required  {ih.  fr  4^  4,  14  §  I,  39  §  5). 

(6)  Where  a  condition  con^iMtcd  in  some  performance  by 
legatee(orslave  who  wastobefreed),  it  ought  to  be  fulfilled  at  the 
first  opportunity,  and  according  to  the  terms.  If  he  had  to  give 
something  to  the  heir,  and  the  heir  is  another's  alave,  he  must 
give  it  to  the  slave,  not  to  his  master ;  and  generally  if  ordered 
to  give  to  a  alave,  he  must  give  to  the  alave ;  if  to  the  master^ 
he  must  give  to  the  master.  If  ordered  to  give  to  the  heir, 
who  is  under  a  trust  to  transfer  the  inheritance,  he  must  give 
to  the  heir,  not  to  the  trauBferee,  and  the  heir  will  retain  it 
{D.  xx-fv  1  fr44  pr — §  5).  But  if  ordered  to  give  to  a  ward  or  a 
madman,  he  must  give  it,  not  to  them  but,  to  the  guardian  or 
caretaker  (D.  xlvi  3  fr  68).  If  ordered  to  give  to  a  person  who 
is  incapable  of  takings  be  is  still  bound  to  give,  just  aa  he 
would  be  bound  to  throw  the  money  into  the  sea,  if  so  ordered 
as  a  condition  of  acquiring  a  legacy  (xxxv  j  fr  55),  If  ordered 
to  give  money  without  the  recipient  being  mentioned,  the  con- 
dition is  fulfilled  by  giving  to  the  heir;  and  if  there  be  more 
heira  than  one  he  must  give  in  proportion  to  their  shares,  unless 
they  are  mentioned  merely  by  name,  when  some  lawyers  held 
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that  thej  must  receive  equal  amounts  (D.  xl  7  fr  8  §  i,  13,  22, 
and  see  p.  300).  If  he  ia  heir  himself,  he  can  deduct  his 
owa  share  (D.  xxx  fr  104  §4).  Partial  performauce  does  not 
entitle  one^  to  whom  the  whole  is  left,  to  claim  a  share  of 
the  legacy,  though  it  was  not  necessary  for  all  to  be  done  at 
once  (D.  xxxv  i  fri},  44  §  8).  But  if  the  same  thing  is  left  to 
eeveral,  each  can  perform  and  claim  his  share  (fr  56).  Payment 
to  the  heir  is  satisfied  by  payment  to  the  heir's  heir,  if  that 
appear  to  be  testatof's  inteiitioD.  In  the  case  of  a  slave's 
freedom  this  intention  was  assumed  (D,  xl  7  fr20§4), 

For  giving  money  it  waa  an  established  rule  that  a  slave 
might  use  his  pecuUnm,  whether  left  him  by  testator's  will 
or  not,  but  it  must  be  strictly  hia  peculiwm.',  he  could  not 
bake  money  due  to  his  master,  or  any  part  of  the  'p^cidium- 
which  on  his  master's  purchase  of  him  had  been  reserved 
by  the  vendor.  If  he  were  ordered  to  pay  to  someone  other 
than  the  heir,  he  did  not  require  the  heir's  knowledgje  or 
consent  to  make  the  payee  owner  of  the  money  paid  If  he  has 
to  pay  to  the  heir^  he  can  hand  over  the  money,  or  set  off  any 
debt  of  the  heir'ft  to  him  against  the  sum  to  be  paid.  If  the 
heir  prohibit  hia  use  of  the  peculinm,  or  delay  his  freedom,  by 
not  paying  him  any  debt  due  bj'  the  testator  to  him,  or  refusing 
to  collect  for  him  debts  due  from  outsiders,  he  can  claim  his 
liberty  on  account  of  the  refusal  or  delay  of  the  heir.  His 
services  are  due  to  the  heir  naturally,  and  the  heir  is  not  bound 
to  allow  him  to  luiae  money  by  services  to  others,  but  cannot 
prevent  his  using  for  such  a  purpose  money  so  obtained,  or 
indeed  obtained  in  any  other  way.  Prohibition  by  an  outsider 
to  whom  services  or  payment  is  due  under  the  condition,  or  by 
a  guardian  or  caretaker  or  procurator,  on  his  ward  or  principal's 
behalf,  has  the  same  effect  aa  prohibition  by  the  heir  (D.  xl? 
fr3pr^|2,§§S— to;  fr  13  §1,17,  20§i,35pr). 

If  payment  was  to  be  made  by  instfJments  {e.g,  anvma^, 
hima,  trima  die)  and  the  slave  offer  the  whole  at  once,  a  kindly 
interpretation  allowed  him  to  become  free  at  once  (fr  3  §  14).  But 
aa  a  rule  where  the  condition  either  for  payment  of  money  or 
performance  of  services  involved  a  lapse  of  time,  and  the  slave 
was  hindered  by  the  heir  or  other  from  due  performance,  he  bad 
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to  wait  the  eipu-y  of  the  time  before  he  became  free.     So  if  the 

condition  was  the  slave's  going  to  Capua,  and  the  heir  hindered 
him^  he  became  free  only  after  the  time  necessary  for  going  to 
Capua  had  expired  (fr  3  §  13,  fr  20  §  5). 

If  the  heir  sold  or  otherwise  alienated  the  slave  before  the 
condition  was  ful6lled.  the  slave  earned  with  him  his  title  to 
freedom,  and  wag  allowed  to  make  a  gciod  fulfilment  of  the 
condition  by  paying  or  perfomaing  to  the  purchaser  or  other 
alienee.  So  the  xil  tables  prescribed.  But  if  the  heir  made  it 
a  condition  of  the  aale  that  the  payment  or  performance  should 
be  to  himself,  or  if  the  performance  was  of  a  strictly  personal 
character,  e.g.  teaching  the  heir's  son,  the  original  terms  of  the 
condition  must  be  observed  notwithstanding  the  alienation 
(i6.fr6§§3.7;  fris§i.29§i;  Ulp.ii4). 

(c)  When  the  condition  of  freedom  was  the  slave's  'giving 
accounts'  (si  ratioiies  reddiderit),  it  included  payment  of  any 
balance  due  on  them :  and  if  it  was  '  paying  the  balance '  {ax 
reliqtm  reddiderit)  it  included  giving  satisfactory  accounts. 
Both  terms  were  reasonably  interpreted ;  complete  exaction  of 
fill  moneys  due  from  farmers  or  other  debtors  to  testator  or 
precise  payment  was  not  necessarily  required^  but  full  infor- 
mation, absence  of  fraud,  restoration  of  anything  belonging  to 
testator,  handing  over  of  all  deeds  and  documents  were  included 
{R  XXXV  1  fr  32, 82 ;  xl  5  fr4i  g/— i; ;  tit.  7  fr  13  §  3. 3^40>  If 
the  slave  made  investments  for  his  master,  he  need  not  shew 
that  the  debtors  were  good  up  to  the  testator^s  death  but  that 
they  were  such  as  a  careful  man  would  trust  (xxxv  i  fr^i).  If 
the  freedom  was  left  without  such  a  condition,  but  the  slave 
had  had  the  management  of  such  accounts,  he  would  be  freed 
at  oncSj,  but  required  to  give  accounts  as  above.  So  M.  Aureliua 
in  a  rescript  on  a  trust  case  (D.  xl  5  fr  u\  If  two  akves  are 
given  freedom  on  this  condition  and  their  accounts  are  separate, 
each  can  comply  with  the  condition  by  himself  and  become  free; 
but  if  their  accounts  are  really  one,  or  inextricably  connected, 
they  stand  or  fall  together  (xl  4  fr  1 3  §  2 ;  tit.  7  fr  1 3  §  2).  This  is 
in  fact  in  ticcordance  with  the  general  principle,  that  if  two 
slaves  are  given  freedom  on  condition  of  executing  some  in- 
divisible piece  of  work,  s.g.  building  a  house,  erecting  a  statue, 
&  21 


822        Place  and  time  of  payment  of  legacy    [Bk  m 

pajntiug  a.  lioib.  etc.,  it  depeoda  on  testator's  intentioTi  wbettier 
the  execution  of  the  work  done  by  one  only  is  a  sufficieut  fulfil- 
meot  of  the  condition  for  him  or  iot  both  or  for  ueither  (xl  4 
fr  13  pr§  i).  If  testator  forbad  giving  accounts,  the  slave  ^a6 
not  thereby  given  the  balance  but  was  excused  any  non- 
fraudulent  negligence  (D.  xxx  fr  1 19). 

{d)  Where  testator  gave  freedom  on  a  condition  which  could 
not  be  fulfilled  till  death,  e.g,  Stichus  cuvi  morietur  liber-  esto, 
testator  was  held  to  have  intended  the  slave  never  to  be  free. 
And  thus  if  he  waa  freed  'si  non  a^ceiiderit  in  CapitoUum,'  the 
Muciaa  bond  was  deemed  inapplicable,  and  the  freedom  dropped 
(D.  xl4fr6l  pr§l).  So  also  if  the  condition  was  giving  an 
impossible  amount  (100,000,000  sesterces  =  £850,000,  D.  xl  7 

fr4ii). 

10.  Where  what  might  be  made  a  condition  is  only  expressed 
as  a  purpose  {sub  viodo  legatum),  the  legacy  can  be  withheld 
till  security  is  given,  the  freedom  takes  effect  without  waiting, 
but  the  legatee  or  freedmaa  is  compelled  to  execute  the  pur- 
pose, e.ff,  erect  a  monument,  give  a  banquet  to  the  burghers, 
perform  rites  to  the  dead,  etc.  (D.  xxxii  fr  19;  xxxv  1  fr  17  §4; 
xl  4  fr  44).  If  there  is  a  gift  over  in  default  of  due  performance, 
it  can  be  enforced  (xxxtii  i  frsr  §3).  A  legacy  to  Titius  in 
order  that  he  may  marry  the  widow  Maevia  is  good,  and  security 
will  he  required,  but  a  promise  of  paying  money  if  he  do  not 
mairy  her  will  not  be  enforced  (D.  xxxv  i  fr  71  §  1),  Such 
legaciea  usually  however  took  the  shape  of  a  jideicovtmissum 
(of  sxxiii  I  fr6;  tit,  2  fr  17), 


J.    Place  and  time  of  payment  of  legacy. 

A  legacy  of  any  specific  thing  or  specific  collection  of  money 
or  other  fungibles  ('money  in  my  chest,'  'com  in  my  barti/  etc.) 
must  be  paid  or  otherwise  discharged  at  the  place  where  the 
thing  or  collection  was  left  by  testator,  in  the  absence  of  any 
indication  of  a  different  intention.  If  the  heir  haa  fraudulently 
removed  it,  it  is  due  at  the  place  of  suit ;  if  he  has  removed  it 
innocently,  it  is  due  at  the  place  where  it  is.  A  legacy  of 
fungibles  is  due  at  the  place  of  suit  (D.  xxxff47pr§  r ;  fr  108  pr). 
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As  regards  time  for  pabyment,  id  the  absence  of  any  express 

directian  by  testalor  all  absolute  (egacies  are  due  on  the  entry 
of  the  heir  charged.  It  was  not  unusual  for  testator  to  add  a 
clause  to  his  will  making  bequests  of  money  payable  in  three 
instalments,  p.^.  at  the  expiration  of  one,  two  and  three  years, 
{anritia  bimd  tT-iiita  die),  which  would  date  from  the  heir's  entry. 
But  such  a  clause  however  general  in  terms  was  taken  not  to 
apply  to  bequests  to  which  a  time  or  condition  was  attached, 
nor  to  auch  legacies  as  '  the  money  which  is  in  my  chest,'  or 
'  the  wine  in  my  store-room '  which  are  not  quantities  but 
wholes  (D.  XIX  ft*  30;  xxxi  fr  32  pr).  If  nothing  was  said  in 
the  will,  and  the  heir  did  not  contest  the  legacy,  he  ought  to 
have  a  reasonable  time  for  payment  (D,  xxx  fr  71  §  2), 

Whether  interest  was  due  from  the  date  of  the  heir's  entry 
is  not  clear  (see  p.  328). 

When  the  will  fixed  a  certain  period  (e.g.  ten  years)  for  the 
performance  of  somethiug  or  the  payment  of  a  legacy,  the 
time  ran  from  the  heir's  entiy.  The  performance  or  payment 
was  due  on  the  last  day  of  the  period  (D.  xxxv  i  fr46,  49), 
'  Coming  to  the  Itith  year  of  age '  was  decided  by  M.  Aureliua 
to  mean  ^completing  the  16th  year';  but  ^coming  to  the  20th 
year'  was  decided  by  Caracalla,  in  what  he  thought  a  hard  case, 
to  be  satisfied  by  '  commencing  the  20th  year.^  This  latter 
decision  was  apparently  against  the  advice  of  Paul  (D.  xxxr  i 
fr48;  xxxvi  l  fr76§  l).  If  to  a  legacy  at  such  a  period  of 
age  payment  by  three  yearly  instalmenta  was  added,  and  the 
age  was  attained  at  or  before  testator'a  death,  one  or  more 
inst^almenta  might  be  due  at  once.  If  testator  knew  that  the 
age  was  already  attained^  the  three  years  would  be  reckoned 
from  the  date  of  the  wiU  (D.  xxx  ir49  pr  §  3)* 

The  words  cum  u  in  tu^la'm  suam  perveneHt  appear  strictly 
applicable  only  to  one  under  guardianship,  and  the  time  de- 
noted to  be  that  of  puberty.  If  applied  to  an  impttbes  JiHms 
/amilias,  puberty  appears  to  be  understood.  But  in  the  will 
of  a  mother  who  was  divorced  from  the  father  it  is  more  likely 
that  they  are  intended  to  denote  the  date  of  freedom  from  the 
father's  power  and  not  merely  puberty.  If  the  legatee  is 
already  sui  juj-is  and  pubes,  they  will  no  doubt    refer  to  his 
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coming  to  the  age  of  twenty-five  and  being  freed  from  cujvivr 
as  well  as  tutor.  The  time  of  freedom  from  such  control, 
whenever  it  may  occur,  will  be  meant  wheQ  the  words  are  used 
of  one  out  of  his  mind  or  a  spendthrift.  If  a  legatee  be  sui 
juris  but  impuhes,  the  intention  of  the  ictestor  must  decide 
whether  puberty  or  25  years  is  the  time  meant  (D.  xxxii  fr  50). 
Cum  suae  aetatis  /actus  fverit  may  refer  either  to  puberty 
or  to  the  age  of  twenty-five  years  (zA,  §6) ;  cum  and  juris  faeni 
factiis  may  refer  to  either  of  these  ages,  or  to  the  time  of 
becoming  free  from  potestas  (t^.  §  4). 


K.     Contents  of  legacy. 

All  things  which  are  the  aubject  of  private  property  and 
commerce  can  be  subjects  of  a  legacy,  whether  they  are  cor- 
poral, single  or  ag^egate,  or  incorporal  rights  or  servitudes. 
Debts  of  others  to  testator  (nomimt)  niid  release  from  debts  or 
other  obli^tions  can  be  bequeathed,  and  these  and  any  other 
dispositions  of  testators  property,  creations  of  uenfmcts,  aunui- 
ties  and  charges,  etc,  will  be  executed  according  to  the  circum- 
stances. Slaves  can  be  set  free  or  bequeathed,  with  or  without 
their  pecTi^tt/m  (D.  XXX  fr  39  §g  S — 10;  41  |i;  xixiiii^rfc;  xliv 
3  fr  I,  etc.). 

The  general  rule  of  interpretation  of  all  parts  of  a  will  was 
to  asceitain  and  give  effect  to  the  intentions  of  the  testator  bo 
far  as  he  has  expressed  them.  It  is  only  when  questions  arise 
outside  the  will  that  the  consideration  of  what  is  fair  and 
reasonable  comes  in.  If  the  words  are  not  ambiguous,  the 
question  of  intention  does  not  as  a  rule  arise  (D»  xxsii  fr  25  1 1 ; 
sLxxv  I  fr  16,  igpr). 

A  will  spoke  as  a  rule  from  the  date  of  making,  not  from 
the  date  of  death.  Hence  vestem  Ttieam,  servos  meos  do  lego 
refer  only  to  what  was  testator's  at  the  time  of  making  his 
will.  Quae  dedi,  donav-i,  co^nparam,  etc.  do  not  include  what 
testator  has  given  or  got  since  ;  qtute  parata  sunt  includes  only 
what  has  been  got  at  the  date  of  the  will;  quae  parata  erunt 
takes  in  all  to  the  time  of  death  (D.  xxxii  fr  33  §  i,  34  §  i,  41 
§4;    xxiiv  2  fr  2,  7).     But  a  whole  like  peculium,  ig  taken  aa 
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at  the  time  of  vesting,  whether  increased  or  dim  in ia bed.  So 
also  familia,  whether  general  or  familia  imjttica  or  urhana,  any 
change  among  the  components  or  their  duties  being  disregarded. 
So  lecticarii  or  pedwsequi  or  quadriga,  though  a  bearer  or  horse 
might  have  died  and  another  taken  his  place  (D.  xxsi  fr  65  pr,  §  i ). 

A  legacy  might  consist  (1)  in  a  share  of  the  estate^  or  (2) 
in  some  specific  thing  or  things,  or  (3)  in  something  only  generi- 
cally  described,  or  (4)  an  option.  Some  particular  legacies 
will  be  treated  separately  afterwards. 

1.  As  has  been  mentioned  (p.  295)  a  legacy  might  consist 
in  a  share  of  the  inheritance,  both  assets  and  liabilities  (D.  xxxvi 
I  fr  23  §  5)\  The  usual  words  are  'my  heir  shall  share  and 
divide  {partitor,  dimdito)  my  inheritance  with  Titus ' ;  in  which 
case  each  would  have  a  moiety  (D.  L  16  fr  164  §  l).  But  a 
smaller  or  larger  part  might  be  thus  bequeathed.  Such  a 
legatee  is  ealted  legatarius  partiarius.  As  he  is  not  heir  and 
therefore  not  in  direct  connexion  with  deceased's  creditors  and 
debtors,  covenants  had  to  be  entered  into  between  the  heir  and 
legatee,  the  legatee  stipulating  for  his  due  share  of  the  emolu- 
ments and  the  heir  stipulating  for  a  proportionate  contribution 
to  the  liabilities.  Such  covenants  were  called  partis  et  pro 
parte  stipidaiioTws  (Ulp.  xxiv  25  ;  iiv  15 ;  Gai.  ii  257).  The 
jurists  differed  whether  a  division  of  the  assets  themselves  or 
of  their  value  was  i-equired,  the  Froculians  contending  for  the 
former,  the  Sabinians  for  the  latter.  The  choice  appears  to 
have  been  left  to  the  heir,  who  was  at  any  rate  justihed  in 
paying  a  share  of  the  value,  where  division  was  impossible 
without  injury.  By  agreement  he  might  sati&fy  the  legatee 
without  dividing  everything.  By  a  rescript  of  Hadrian's  no 
deduction  was  allowed  for  the  value  of  slaves  manumitted  or 
for  funeral  expenses,  unle^  the  testator  had  limited  the  legacy 
to  a  share  of  his  estate  'as  at  the  time  of  his  death,'  wtiich 
expression  would  allow  deduction  also  of  dowry  (D.  xxx  fr  26  §  2  ; 
I  sxxi  fr  8  §  5,  9  ;  cf.  D.  l  16  fr  39  §  i). 

^B  '  Cf.  Cic.  Clu.  7^21  Cn,  Magiui  heredemfocU  Oppianiimnx,  aororii  suae 

^H  ^ium,  ewwywr  partiri  cum  Dinata,  ma{r«  jutrit ;  Cavcin,  4  §  1 2  Seredem 

^^  P.  Caeaenftium  fucit !  uxori grandti  pOT^us  argoRti  mtitrique  partem  wnjoran 

L hoTu^nm  tegavit.    Legg.  ii  20  §  49  may  or  maj-  not  belong  here. 
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2.  When  a  specific  thing  or  things  ia  bequeathed,  the  heir 
must  if  possible  give  the  thing  itsetf,  and  cannot  at  his  choice 
pubstitute  the  value.  If  it  is  not  part  of  testator's  estate  nor 
his  own,  and  the  owner  will  not  sell  it  except  at  an  extravagant 
price,  or  if  it  be  a  slave  belonging  to  the  estate  but  nearly  akin 
to  the  heir,  payment  of  the  value  may  be  allowed,  but  a  senti- 
mental affection  for  a  particular  cup  or  other  thing  is  no  ground 
for  such  a  concession  to  the  heir  to  retain  the  thing  (D.  xxx 
fr7i  §§3,4;  cf  XXXV  2fr6i).  If  a  slave  bequeathed  has  run 
away  before  testator's  death,  the  expense  of  recovering  him  falls 
on  the  legatee ;  if  since  the  deaths  than  on  the  heir  (xxxi  fr  8  pr, 
XXX  fr  108  pr).  If  the  slave  cannot  be  recovered  at  the  time,  or 
has  been  taken  by  the  enemy^  or  anything  bequeathed  cannot 
be  found,  and  there  has  been  no  carelessness  or  delay  or  other 
feult  on  the  part  of  the  heir,  he  is  liable  only  to  guaranty 
delivery  of  the  thing  or  value  if  it  be  recovered ;  if  the  slave 
or  animal  has  died  naturally,  or  the  land  has  been  lost  by  earth- 
quake, he  is  liable  for  nothing.  Mortuo  hove  qui  Ugatus  est 
7iequ0  co7'inm  7ieque  caro  debetur.  But  if  h«  has  killed  the  slave 
(except  for  a  crime),  or  incited  him  to  a  capital  offence,  or 
surrendered  him  for  a  noxal  fault,  or  allowed  a  house  to  be 
duly  seized  from  neglect  to  give  .^curity  dantni  infecti,  or 
slaughtered  a  beast,  or  made  bequeathed  land  religious  by 
burying  therein  someone  other  than  the  testator,  or  even 
testator^  if  testator  did  not  intend  it,  he  ia  liable  to  pay  the 
value  (D.  XXX  fr47§§  2 — 6;  fr53g3 — 8^  xxxifr49pr).  And 
if  he  has  made  delay  in  discharging  the  legacy,  he  is  liable  in 
any  case,  notwithstanding  the  death  of  the  slave  or  destruction  of 
the  object  (ib.  fr  39§  i,  xxxiii  2  fr6).  If  some  change  haa  taken 
place  (without  the  heir  being  concerned)  in  the  object  of  the 
bequest,  e.g.  melting  a  cup,  making  metal  bequeathed  into  a 
cup,  building  on  a  vacant  plot,  addition  or  aubtraction  of  land 
to  or  from  a  farm  (fundus),  the  heir  must  give  up  the  thing  as 
it  is  (D.  xxK  fr  34  §  3,  44  §  2 — 4,  xxxli  fr  88  g  3).  If  a  house  (or 
ship)  bequeathed  has  been  gradually  renewed  so  that  all  the 
original  material  is  gone,  the  legacy  is  still  good :  if  it  has  been 
entirely  pulled  down  and  another  built,  the  legacy  drops,  unless 
there  is  evidence  of  the  testator's  having  intended  the  legacy  to 
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stand.  If  a  house  haa  been  burnt  to  the  ground,  the  aite  is  atill 
due.  A  legacy  of  a  herd  (ffrex)  is  gaod^  though  there  may  have 
been  changes  in  the  components,  or  even  one  ox  only  left  (xs.x 
fr  21,  22,  65  §  2;  xxxii  fr  88  §  2).  If  wool  has  been  made  into 
a  garment',  or  timber  into  a  &hip.  neither  wool  nor  timber  being 
reproducible  in  their  former  state.  Paul  held  that  the  object 
bequeathed  was  gone  and  the  legacy  failed  (D.  xxxii  fr  88  pr§  I, 
cf  78 §4;  Kli2fr30§4;  Paul  iii  6§85).  If  a  farm  or  a  slave 
is  bet^ueathed  and  the  ustifriict  is  out  in  the  heir  or  another, 
the  If^tee  can  still  demand  it  from  the  heir  (D.xxxi  fr  26»  66 
§6,76|2), 

If  anything  bought  by  testator  but  not  delivered  has 
been  bequeathed,  the  heir  must  cede  his  action  &e  empU> 
(xxxfr39§3).  If  the  bequeathed  object  is  evicted,  the  heir 
must  pay  the  legatee  what  he  may  have  recovered  from  the 
guarantor  of  title,  or  cede  his  actions  to  the  legatee  (cf.  D.  xxi  2 
fr  59)^  When  a  statu-liber  is  bequeathed,  the  heir  need  only 
hand  him  over,  whereas  if  he  had  to  pay  the  value  it  would 
be  estimated  as  if  the  slave  bad  no  freedom  in  prospect 
(xxx  fr  44  §8;  xtvii  2  frSi  §  1).  If  the  contents  of  a  chest  are 
bequtathed,  and  there  19  nothing  in  it  at  the  time  of  death, 
nothing  is  due  ;  if  less  thau  the  testator  described,  the  description 
doe8  not  increase  the  heir's  obligation  (D.  xxs  fr  108  §  10;  xxxiii 
4frl§7).  When  a  corn-ticket  (tessera /rumentaria)  entitHng 
to  a  free  or  cheap  distribution  of  corn  is  left  (cf.  Suet  Jul.  41  ; 
Oct.  41)  the  heir  has  to  give  it,  if  still  testator's,  or  pay  the 
value.  And  the  same  is  true  of  a  bequest  of  a  post  in  the 
Imperial  service,  the  heir  having  also  to  pay  the  entrance  fees 
(militia^  D.  xxxi  fr  22;  49  §  i ;  xxxii  fr  102  ^  2,  3). 

^  Julian  said  that  the  legacy  still  held  and  the  garment  must  bo 
handed  over  (D.  xxs.  fr44  §  2).  A  specific  lot  of  wool  or  timber  W 
queathod  a  testator  may  intand  fco  ^ive,  whatever  form  it  takes:  a  bequest 
of  «  coriAiE)  amount  of  wool  woiild  luu-dly  give  riee  to  nnch  proaumption  of 
iutentiorii.  But  the  diveniity  of  opinion  is  probably  only  the  old  differeaoe 
between  Safainians  (Julian)  and  ProcuIianB  (Qal  ii  79).  Cf.  Cayhlarz, 
QlU'Ck'ii  Piind,  D,  ili  p,  303,  sie, 

'  Soe  Salkowaki,  Gliick'e  Pond.  49  p.  356. 

3  Soe  Cujac  vii  p.  1 301  (ad  D.  xix  i  fir  53  §  2) ;  Bethmano-Hollweig  dvU 
Pr.  iii  pp^  135, 138)  ate  ;  Mommsen  Slaattr.  iii  Tk  i  p.  450  ed.  2. 
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A  legatee  has  a  right  to  accretions  hy  alluvion,  or  voluntaiy 
act  of  testator,  and  to  the  appurtenances  of  a  thing,  but  not 
to  the  plant  of  a  farm  or  the  furniture  of  a  houae,  unless 
expressly  left.  (D.  xiiiii  lo  fr  14^  but  cf  Paul  iii  6  §  34),  If  the 
bequest  was  by  vmrjication,  he  ia  entitled  to  all  profits  accrued 
since  the  inheritance  was  entered  on,  or,  in  a  conditional  or 
deferred  legacy,  since  it  vested,  wliether  fruits  of  lands  or 
animals,  odkpring  of  fGmale  slaves,  hire  of  slaves  or  beasts, 
rents,  legacies  or  inheritances  which  have  come  to  slaves  be- 
queathed, right  to  the  Aquilian  action  for  death  or  injury  to 
a  slave  or  beast.  The  only  exception  aeema  to  be  proHts  taken 
by  the  heir  in  good  faith  ignorant  of  the  legacy'.  In  a  dam- 
natory legacy  profits,  etc.  would  be  due  only  from  the  date  of 
the  heir's  delay.  Interest  on  pecuniary  legacies  was  not  due", 
except  (as  Julian  laid  down  and  was  followed  in  practice)  when 
the  legacy  was  left  sin&idi  ?nodo  (Gai.  ii  2S0;  D.  »x  2  fr  I3§3; 
ixi  fr23,  24§2,  39§  1,  b6§2,9i  §7,  xli  i  fr40;  Paul  iii8§4i  Vat. 
44).  The  rate  of  interest  was  acoirdiug  to  the  custom  of  the 
particular  district  (fr  39  §  I  cit.).  All  acquisitions  to  the  inherit- 
ance since  testator's  deaih  and  before  the  heir's  entry  belong  to 
it,  though  obtained  from  bequeathed  objects  (D.  Xixi  fr  38;  ix  2 
fri5pr);  and  all  taxes  or  rates  already  due  frotn  tand  at  the 
heir's  entry  have  to  be  paid  by  him  (xxx  fr  39  §  15  pr). 

On  the  other  hand  the  heir  can  claim  corupensatiou  or 
guaranty  from  the  legatee  fiir  any  loss  or  risk  caused  before 
or  after  entry  by  the  bequeathed  slave  or  other  object  to  the 
heir's  own  property  or  to  the  rest  of  testator's  estate,  e.ff. 
where  a  slave  has  stolen  something  from  the  heir  (D.  xxx  fr/o 
pr§3).  If  any  servituile  between  the  legacy  and  the  htira 
property  has  beeu  merged  by  the  heir's  holding  both,  it  should 
be  reserved  or  restored  on  the  legacy  being  delivered,  the  heir 


1  Cod.  vi  47  fr4  ia  prolmbly  ii]terpoUt«L  There  i^  a  full  diocusaiQD 
by  Sftlkowskt,  GlUck'a  Pand.   Ft.  49  pp.  479— 496,  510  uq, 

•  The  Digest  allows  intorwl  generally  and  dates  interest  and  profita 
Croiu  Joiuder  uf  iasuQ.  Paul  dates  fiinlii  dt^lay,  which  would  UaUally  uome 
to  much  the  wftLae.  A  rcacript  of  Sevenia  and  CamcaUa  [Cod.  vi47  fr  1) 
Agrees  with  Dig«tt,  bnt  the  ideiititi cation  of  all  fomis  of  legac}'  and  trust 
hy  JtiBtiniai)  inakea  the  matter  vary  utiQ^ttalii  for  the  claaHical  times. 
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being  able  to  enforce  his  rights  by  a  plea  of  fraud,  the  legatee 
htfi  by  action  oo  the  will  (i&.  fr  70^  t,  S4§4, 1 16§4). 

3.  If '  a  house '  or  '  a  slave  '  is  bequeathed  ^t-  viiidicationem 
in  general  terms,  the  legatee  has  the  choice  which  of  testator's 
houses  or  slaves  to  claim:  it  nught  not  to  be  either  the  best  or 
the  worat-  This  rule  ia  supported  by  a  rescript  of  Severus  and 
Caracalla.  But  if  the  legacy  is  per  damnationem  and  the  heir 
is  directed  to  give  '  a  house '  or  '  a  slave,'  the  heir  has  the  choice 
with  the  like  restriction,  but  is  reaponsiible  for  the  title,  and  must 
also  iu  the  case  of  a  slave  guaranty  hia  freedom  from  thefts  and 
uoxal  acta,  which  might  make  the  legatee's  tenure  uncertain. 
He  need  not  guaranty  the  slave's  soundness,  for  that  has  nothing 
to  do  with  titte.  The  heir  has  a  right  to  notice  from  the  (egatee, 
if  any  suit  for  eviction  is  brought  against  him  (D,  xxx  fr  37,45 
§  1,56,71  pr,  no;  isxii fr  29 §  3 ;  ixxiii5fr2§  i).  The  legatee's 
action  in  case  of  eviction  is  the  ordinary  action  on  the  will,  if 
the  heir  had  handed  the  legacy  to  him  without  waiting  to  be 
sued.  But  if  the  le^tee  had  to  bring  that  action  to  obtain 
the  legacy,  the  judge  would  require  the  heir  to  give  security 
against  eviction,  and  the  legatee  would  sue  on  the  stipulation 
(xxx  11-71  §  i).  Till  the  choice  is  made,  the  heir  or  legatee,  as 
the  case  may  be,  can  change  hia  mind,  and  a  rejection  of  this 
or  that  slave  or  thing  has  no  effect ::  he  can  ntill  choose  what  he 
has  thus  rejected  (D.  xxxiii  5  fr  iS).  When  testator  intended 
to  give  a  specific  legacy  but  baa  not  made  the  particular  gift 
clear,  the  legacy  becomes  in  effect  genera!,  and  the  heir  has  the 
choice  (xxx  fr  37  §  i ). 

When  a  quantity  of  some  fungible  ia  bequeathed,  if  the 
quality  ia  nut  named,  the   heir  haa  the  selection  (D.  xxxiii  6 

fr4). 

4.  An  option  may  be  given  in  so  many  words  to  the  legatee, 
per  vhidicaiif/txem  Titiua  hominem  optato,  eligito.  The  choice  can- 
not be  made  till  after  the  heir  has  entered,  and  once  made  ia 
final,  unless  by  some  mistake  he  haa  chosen  one  who  was  a  free- 
man or  another's  slave.  The  legatee  can  call  for  the  production 
of  all  the  slaves  or  other  things  included  in  the  option,  and  the 
heir  can  obtain  from  the  praetor  a  limit  of  time  in  which  the 
option  must  be  made,  and,  if  not  made,  is  lost.    Option  by  a  soa 
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under  power  requires  his  father's  order  (Ulp.  xxiv  14;  D.  ixi 
fr  10,  ixxiii  5  fr  2  §  2, 6, 8  §  3,  16,  20),  The  heir  cannot  frustrate 
the  legatee's  option  hy  luanwraitting  some  or  all  of  the  slaves, 
whether  the  option  be  given  in  so  many  words  or  a  generic 
legacy  be  mode.  If  the  heir  did  &o.  the  slave's  liberty  would 
be  contingent  on  his  not  being  opted  (xxxiii  5  fr  14 ;  xl  9  fr  3), 
Where  an  option  of  slaves  is  left  without  the  number  being 
fixed,  a  rescript  of  Ant.  Piug  limited  it  to  three  (xxxiii  5  fp  l). 

SoDieticQes  a  choice  i&  given  limited  to  two  or  more  alter- 
nativea,  the  legtitee  having  the  choice  in  a  vindicatory  legacy, 
the  heir  in  a  damnatory  one.  Or  the  chooser  may  be  expressly 
stated,  e.g.  Titiujs  Stichum  md  famphilum  utrum  volet,  do  lego 
or  HtruTa  heres  meus  volet,  data.  If  without  knowing  of  the 
alternative  Stichus  is  sued  for  by  the  legatee  or  given  by  the 
heir,  the  choice  cannot  be  reopened  (D.  xxx  fr  84  §  9,  xxxi  fr  19, 
xxxii  fr29§  t).  If  the  heir  does  not  make  hia  choice  within  a 
time  limited,  the  legatee  can  choose  (xxxifr  11  §  r).  If  more 
than  one  heir  is  charged,  they  must  agi-ee  on  the  choice  (fr  i$). 
If  the  legatee  die  without  choosing  after  the  legacy  is  vested, 
his  heir  can  choose  (D.  xxxiii  5  fr  ig). 

L.    Specfal  legacies. 

1.  The  testator's  will  often  contained  arrangements  for  the 
continued  support  or  convenience  of  members  of  his  family  or 
household  or  dependents.  Usufruct  is  fully  discussed  elsewhere, 
(Book  IV  chap.v  A),its  character  being  the  same,  whether  establish- 
ed by  will  or  by  a  living  person.  The  usufruct  might  apply  to 
the  whole  of  his  property  or  to  hie  houses  and  their  contents,  or 
to  a  particular  fann,  or  to  such  farms  as  would  produce  a  named 
income,  or  to  a  part  of  a  farm;  and  might  be  limited  to  a  certain 
number  of  years^  or  coupled  (often  by  way  of  tnist)  with  a  con- 
dition of  maintenance  of  children  or  others  (D.  xxxiii  2  fr  24, 
25.  32  §§  2,  6,  fr  35,  etc.).  If  he  left  a  farm  to  one  and  the  usu- 
fruct to  another,  they  would  share  the  usufruct:  if  the  farm 
were  left  to  two  persons  and  the  usufruct  to  another,  the  two 
owners  would  enjoy  half  the  usufruct  between  them  (fr  10, 
19).  A  bequest  of  a  usufruct  held  by  testator  is  ineffective, 
unless  he  subsequently  acquire  the  propriety  (D,  xxx  fr  24  §  l). 
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2.  If  the  'revenue  every  year'  {reditus  onmibvs  annis)  of 
his  estate  were  left,  the  effect  would  be  the  same  as  a  usu&ucb 
i.e.  a  continuous  enjoyment,  or  as  an  annuity,  i.e.  a  series  of 
annual  enjoymeuts  (D.  xxxiii  2  fr  22).  A  right  of  reBidence,  or 
of  support  as  in  the  testator's  lifetime  {quae  vimis  praeatabmn) 
(which  would  usually  include  re8idence),wasanother  form  of  legacy 
to  dependents :  a»d  in  all  such  cases  the  practice  of  the  testator 
was  often  a  key  to  his  intention  (fr  33).  The  services  {operae) 
of  a  slave  or  freedtnan  were  also  found  as  legacies  (fr  2,  3,  7), 

3.  An  annuity  (in  singulos  annos  legatum  or  annuum) 
might  consist  in  a  aeries  of  usufructs  of  laud,  etc.,  or  iu  annual 
payments  of  money  or  articles  of  conaumptiou.  It  would  vest 
on  the  test-ator's  death  and  thereafter  at  the  conimencenieut 
of  each  year,  being  absolute  for  the  first  year  and  conditional 
on  the  life  of  the  annuitant*  for  subsequent  years.  The  heir 
(of  the  annuitant)  would  be  entitled  to  the  residue  of  the  last 
year,  wheruas  a  usufruct  leaves  nothing  to  the  heir  unltss  the 
fruits  have  been  actually  gathered.  Moreover  an  annuity  is 
not  aftected  by  capitis  deminutw  (D.  xxxiii  I  fr  2,  4,  8).  It 
was  regarded  nut  aa  one  legacy  but  as  several,  and  the 
capacity  of  the  annuitant  ur  of  the  annuitant  s  master  to  take 
would  be  determined  at  the  beginning  of  each  {ib,  fr  1 1 ).  Any 
conditions  attached  {e.g.  for  the  annuitant  to  remain  with  testa- 
tor's wife)  would  be  enforced  strictly,  or  modified  according  to 
circumstances,  in  the  reasonable  discretion  of  the  judge  (fr  3, 
fr  13  §  l).  If  the  heir  did  not  enter  till  some  years  after  testa- 
tor's death,  payments  for  the  back  years  must  be  made  (D, 
xiivi  2  fr  1 2  §  3 ). 

Whether  annul  {e.g.  decern  denarii)  or  in  singulos  annos  or 
quoianiiis  was  Used  made  no  matter.  If  there  was  a  limit  of 
years  {e.g.  dena  usque  ad  annos  decern),  the  bequest  might  be 
meant  as  a  gift  of  the  whole  aum,  to  be  paid  by  instalments : 
the  whole  would  then  vest  at  the  testator's  death  and  unpaid 
parts  be  tranamissible  to  heir  (D,  xxxvi  2  fir  1 2  §§  4, 6 ;  fr  20). 

4.  Instead  of  a  money  annuity,  a  testator  frequently  directed 
aliment   to   be  given  to  his   freedmeo   or   others.    AhtnenUi 

'  A  stipulation  for  an  annuity  (in  nnguiot  anna)  waa   perpetual 
(D.  ilvi  fri6§l). 
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included,  food  {eiharia),  dress  and  lodging^  and  where  water  was 
scarce,  as  in  Egypt,  that  also.  Diaria  or  cibaria  did  not  cany 
with  them  ejither  dress  or  shoes  or  lodging  (D,  xxxiv  I  fr6,  14 
§  3,  21 ).  All  the  heirs  were  liable,  but  the  burden  was  generally 
cbaj'ged  on  certain  pei-sons,  and  rescripts  of  Antomnua  Piua  and 
others  directed  that,  where  this  was  not  done,  the  court  tshould 
arrange  for  someone  to  receive  the  raoaey  necessary  for  the 
purpose  and  distribute  it  to  the  freedmen,  the  receiver  giving  a 
bond  for  restoring  any  part  which  ceased  to  be  necessary  owing 
to  the  death  or  other  failure  of  a  freedman.  If  the  amount  of 
aliment  waa  not  fixed  by  testator,  the  court  wohM  fix  it,  having 
regard  to  the  practice  of  the  testator  and  other  circumstances 
(fr3,22).  If  no  duration  of  aliment  was  fixed  by  testator,  it 
would  be  for  life^  and,  where  for  a  time  application  had  not  been 
made,  arrears  would  be  payable  (fr  l4pr.  11,  i8§  i.  19).  If 
the  testator  directed  aliment  to  the  age  of  puberty,  Ulpian 
thought  that  the  principle  of  rescripts  uf  Hadrian  aod  others 
should  be  followed  in  making'  iS  the  limit  of  age  for  boys  and 
14  for  girls  (fr  14  §  0-  Conditions  were  favourably  interpreted 
for  the  legatee  (fr  13  §  1.  fr  20  §  3).  If  the  atimenkt  were 
charged  by  trust  on  a  gift  mortis  causa  or  bequest,  any  <leduc- 
tion  for  the  Falcidin  was  to  be  taken  from  the  gift  or  legacy 
and  nut  deducted  from  the  aitmenta  (D.  xxii  fr  77  §  r).  Most 
cases  mentioned  are  caaes  q(  Jideicommissuja. 

5.     Legtxiuitt  nomini's. 

Debts  due  to  deceased  (nomina)  passed  to  the  heir  with  the 
rest  of  the  estate.  If  they  were  bequeathed,  it  was  the  duty  of 
the  heir  to  hand  over  the  relative  documents  and  to  cede  his 
rights  of  action  (D.  xxx  fr44§6,  75  §2,  105).  If  a  document  of 
debt  {e.g.  chirographum)  is  beqtteathed,  this  is  equivalent  to 
bequeathing  the  debt  itself  (ib.  fr  44  §  5  ;  xxxii  fr  59),  Docu- 
ments of  this  kind  did  not  pass  under  general  words  leaving 
the  contents  of  a  house^  etc.,  it  being  unlikely  that  the  testator 
would  have  so  intended  (see  p.  340).  If  the  debt  bequeathed 
was  not  really  due  on  any  ground,  the  legacy  drops  altogether;, 
and  even  if  the  sum  of  the  supposed  debt  i^  named  {decern  qune 
mihi  Seius  debet),  the  matter  is  not  mended,  if  nothing  is  due  at 
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all :  the  words  qxuve... debet  are  not  a  mere  false  description  but 
contain  a  condition  (D,  xxx  ft"  75  §§  i .  2)-  If  a  debt  is  kfb  sepa- 
rately to  two  persons  and  in  soUdtim,  whether  one  or  more 
persons  are  liable  for  it,  both  legatees  are  entitled,  and  the  heir 
mu^t  surreuder  his  actions  to  one  and  pay  the  amouUit  of  the 
debt  to  the  other  (D.  xxxi  fr  13). 

One  who  had  redeemed  a  Roman  from  ca.ptivity  and  held 
him  in  pledge  for  the  redemption  money  could  bequeath  him 
to  himself,  t.e.  acquit  him  of  the  debt  (D,  ixk  fr  43  §  3). 

(j.     LiheraiiQ  legaia^ 

Another  form  which  a  legacy  may  take  is  the  release  of  an 
obligation.  This  is  done  by  a  damnatory  or  permissive  legacy 
{damnandi  ant  sinendx  Ttiodo).  The  words  may  be  such  aa 
dmnnas  esto  heres  meug  qiwd  Tittits  viihi  debet  non  petere^  or 
Titiiim  dehitoretfi  meum  Hberare,  or  qtdcqtdd  Titium  viihi  dare 
facereve  aportet  oportebiive,  dartina^  esto  heres  vieus  sinere  Titium 
si'6iA^i6erc(cf.  D.  X3cxiv3  fr7^  1,2,  i6,cf.  fr2S,e/c.).  Adirection 
to  restore  to  the  debtor  the  acknowledgment  of  debt  cumea  to 
the  same  thing  (D.  xxx  fr  84  §  J)-  If  the  debt  has  been  already 
discharged  before  testator  dies^  the  bequest  comes  to  nothing; 
if  partially  discharged,  it  ie  good  only  for  the  residue  (6-7  §4 
2 1  pr).  Or  a  part  of  the  debt  only  may  be  directed  by  testator 
to  be  remitted  (fr7  pr).  The  heir  is  liable  under  the  will,  not 
only  if  he  sues  for  the  debt,  but  also  if  he  sets  it  off  or  deducts 
it  (D.  xlvi  8  fr  15).  Subject  to  any  special  words  or  the  inten- 
tion of  the  testator  otherwise  shewn,  such  a  release  refers  only 
to  what  the  testator  knew  at  the  time  to  be  due.  If  a  testator 
frees  an  agent  or  a  guardian  from  giving  accounts  or  from 
^_  liability  to  the  action  of  guardianship,  the  agent  etc.  will  not 

^H  be  entitled  to  retain  money  already  collected  for  his  principal 
^H  and  will  be  liable  for  fraud.  If  release  from  such  claims  was 
^1  intended,  distinct  reference  to  them  must  be  made  (Dh  xxxiv  3 
■  frS§5,9.i2.2o§l.2B^i— 4,cf.§§;,9;  3J§§[.2,5).  So  with 
^H  distinct  words  a  testator  may  release  by  bequest  bis  claim  to 
^H  recover  rent  or  a  deposit  or  loan  or  pledge  or  damages  On  the 
^H  ground  of  theft  (fr  i,  8  §7f  J6).  If  the  testator  uses  general  lan- 
^H       guage  {in  rem),  the  release  is  good  for  the  debtor's  heir  as  well 
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as  himself;  aod  the  testator's  heir's  heir  cannot  sue  either.  It 
is  dififereut  if  the  testator  Limits  it,  e.g.  heres  rneus  a  solo  Titio 
ne  petito  (fr3|  l,  8§  3,  15).  A  release  of  n  debt  due  on  con- 
dition may  be  sued  for  by  the  debtor  at  once.  If  the  debt  be 
paid  before  the  condition  occurs,  the  debtor  can  sue  on  the  will 
for  recoupment  (D.  xxxvi  2  f r  19  §  3;  xxx'iv  3fr7  §7,  21  §2), 

A  release  by  legacy  may  be  intended  for  one  only  of  several 
persons  under  the  same  obligation.  If  testator's  heir  is  for- 
bidden to  sue  a  surety,,  he  can  still  sue  the  principal  debtor,  but 
if  forbidden  to  sue  the  latter,  he  cannot  sue  the  surety  ;  for  the 
surety  would  then  have  recourse  upoir  the  principal  (frapr). 
The  duty  of  the  heir  variea.  A  single  debtor  can  plead  the  will 
ajB^ainst  the  heir'a  suit,  ur  can  sue  hiui  for  a  formal  release.  But 
if  he  is  one  of  several  debtors  equally  liable  (e.^.  ret  promit- 
tendz),  all  would  be  freed  by  a  formal  release  given  to  one,  and» 
if  this  was  not  intended,  the  heir  must  simply  agree  not  to  sue 
him.  In  the  case  of  partners,  there  is  no  effectual  freeing  of 
one  without  also  freeing  the  others,  and  a  formal  release  can  be 
therefore  claimed.  If  a  surety  only  is  intended  to  be  freed, 
the  heir  must  simply  agree  not  to  sue  him  (fr  2, 3 §  3, 5  pr  §  i ). 
If  the  heir  is  directed  to  release  two  co-promissors  and  one  of 
them  is  iucapable  of  testamentary  benefit  (by  le^  Popki),  the 
heir  i^hould  delegate  him  to  the  person  entitled  to  the  lapse: 
by  this  person'^  suing  on  the  promise  and  getting  payment  the 
other  co-promissor  is  released  (fr  29 :  cf.  Keller  Lit.  Cont.  §  54). 

A  testator  may  diirect  the  release  of  another's  debtor  whether 
the  heir's  or  anyone's  else.  If  he  bequeath  to  Titius  what  I  owe 
to  TitiuSj  both  Titius  and  I  will  have  an  action  on  the  will  against 
the  heir,  who  will  be  required  to  satisfy  the  creditor  Titius,  and 
protect  me  against  his  suit  (fr  3  §  5,4). 

7.     LegtUum  debiti. 

A  legacy  to  his  creditor  of  what  testator  owes  him  is 
superfluous  and  therefore  practically  ineffective,  unless  it  puts 
the  creditor  in  some  way  in  a  better  position,  as  by  giving 
him  a  civil  action  instead  of  a  praetorian,  or  by  removing 
a  valid  plea  which  the  debtor  had,  or  removing  a  condition, 
or  giving  some  advantage  in  place  or  time  or  mode  of  pay- 
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ment  (D.  XIX  fr  28,  29;  xxxiv  3  fr  13).  A  legacy  to  Titius 
coupled  with  a  request  to  pay  testator's  creditor  is  of  no 
interest  to  the  creditor,  but  the  heir  being  debtor  has  an 
interest  and  right  to  enforce  the  trust:  and  if  the  debt  waa 
secured  by  a  surety,  the  surety  would  have  a  like  interest  and 
right,  for  it  saves  him  from  being  sued  and  having  to  aue  the 
debtor.  Similar  coaaideratious  apply  when  a  surety  bequeaths 
to  the  creditor  (or  leaves  in  trust  lor  him)  the  amount  of  the  debt 
for  which  he  is  resp^insible  (D.  xxxfr49^4 — 7).  If  testator 
directs  his  heir  to  set  hin  surety  free>  the  surety  gains  by  being 
freed  from  the  chance  of  having  to  pay,  and  then  to  recover  the 
payment  from  the  debtor  (D.  xixiv  3  fr  1 1). 

If  testator  directs  a  debt  due  by  him  to  be  paid  by  some  of 
his  heirs,  the  creditors  have  no  interest  in  enforcing  this  direc- 
tion and  have  no  action  against  such  heirs  specially,  but  against 
alL  The  coheirs  have  an  action  for  relief  or  reimbursement 
agaioHt  the  heirs  so  charged  (D.  xxx  fr  69^  2). 

A  bequest  to  a  slave  (ujade  free  by  the  will)  of  quinqiie 
aureos  qum  in  tabults  debeo  was  held  bad  by  Servius,  because 
a  master  could  uot  owe  hia  slave  anything,  but  was  held  good 
by  Javolen  as  being  intended  by  testator  to  refer  to  a  natural^ 
though  not  a  civil,  debt  (D,  xxxv  i  fr40§  3), 

A  legacy  of  a  debt  is  uot  liable  to  diminution  to  raise  the 
Faleidian  fourth,  except  so  far  as  it  may  make  the  payment 
immediate  instead  of  deferred  (D.  xxx  fr  2S§  i  ;  xxxv  2  fr  i  §  10). 
Action  can  be  brought  on  the  will  not  merely  for  the  diEferencB 
between  an  immediate  and  a  deferred  payment  but  for  the 
whole  debt  (xxxv  2  fr  5X 

8.     Leffutum  dotU, 

A  legacy  of  dowry  {dos  relegoia,  *  bequeathed  back,'  or 
Bometimes  pra^legaia, '  bequeathed  before  other  charges  ')  might 
be  made  by  a  husband  to  his  wife,  The  object  was  not 
specific  things  but  the  unimriitas  doHs,  and  was  identical 
with  whatever  could  be  recovered  by  the  dowry  action  (ret 
usoriae).  But  the  action  on  the  bequest  could  be  brought  by 
a  wife's  heir,  whereas  the  dowry  action  was  confined  to  the 
wife.     Being  thus  the  bequest  of  a  debt,  the  only  benefit  to  the 
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wife  was  the  advantage  of  immediate  payment  instead  of  in 
three  annual  instalments  (if  the  dowry  was  in  money  or  other 
fungibles).  Such  expenses  of  the  husband's  as  ipso  facto  reduce 
thf  dowry,  and  lossea,  etc.  of  slaves  (in  a  non-valued  dowry)  were 
deducibJe  from  the  amount  of  the  dowry,  whether  bequeathed, 
or  recovered  by  the  wife's  ordinary  action.  The  heir  cannot 
hold  back  the  legacy  in  order  to  enforce  other  claims,  e,g,  for 
the  repayment  of  invalid  gifts  or  of  non-necessary  expenditure. 
But  if  the  husband  named  in  the  bequest  the  original  amount 
of  the  dowry,  he  waa  held  to  have  intended  that  the  dowry 
should  be  paid  in  full  without  any  deduction  at  all.  Only  to 
the  extent  to  which  the  wife  gained  any  benefit  by  the  bequest 
above  what  was  recoverable  by  the  dowry  action  could  she  be 
burdened  by  a  trust.  If  the  legacy  of  the  dowry  was  made  to 
a  third  perBon  in  trust  for  the  wife,  and  the  Falcvdian  fourth  was 
retained  by  the  heir,  the  wife  could  claim  the  deficit  from  the 
heir  by  her  ordinary  dowry  action  (D.XKxiii4fr  i  pr§§  2—6,  12, 
I3frzpr5j8;  xsxifr4i  §  i  ;  xxxvi  i  fr  So§  14),  If  any  part  of 
the  dowry  was  pledged,  the  heir  is  not  bound  (aa  in  an  ordinary 
legacy)  to  redeem  the  pledge,  unless  the  pledge  wag  since  the 
constitution  of  the  dowry  (D.  xxxiii  4fr  15).  If  the  dowry  was 
already  duly  paid,  a  bequest  of  it  to  the  recipient  was  null  (fr  i 

Where  the  husband  or  the  wife  was  under  power,  the  father 
of  either,  if  holder  of  the  dowry,  might  bequeath  it  to  either. 
If  bequeathed  to  the  husband  without  making  him  heir,  the 
heir  could  require  from  him  a  guaranty  against  the  wife's  dowry 
action.  If  bequeathed  to  the  wife  and  the  marriage  was  still 
subsisting  at  the  testator's  death,  the  wife,  if  she  received  the 
amount  of  the  dowry,  could  be  required  to  guaranty  the  heir 
against  the  husband's  action  for  the  dowry  (fr  1  §§  9, 10). 

If  instead  of  a  legacy  of  the  dowry  something  was  left  the 
wife  *  as  for  dowry '  {pro  dote)  this  might  be  more  or  less  than 
the  dowry.  The  wife  would  be  able  to  elect :  she  could  not, 
without  clear  intention  being  shewn,  claim  both.  If  the  legacy 
was  imposed  on  one  out  of  several  heira,  the  woman's  action, 
even  if  she  chose  dowry  and  not  legacy,  would  he  against  him 
(D.  X3xifr53  pr§  I ;  cf. xxxiii  4(1- 2pr, 6 §  I,  etc.). 
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9.     Legatum,  peculi^ 

It  was  usual  when  a  testator  directed  a  slave  to  be  free 
to  bequeath  to  him  his  pectdium,  add  whether  the  freedom 
or  thi3  bequest  was  actually  named  first  m  the  will  vfsjs  of  no 
importance  if  they  were  united,  e-g^  Pamphitus  sei-vus  meus 
peculium  suiim  cu7n  moriar  sibi  haieto  liberque  esto  (D.  xxxiiiS 
fr  14).  The  peculium  was  taken  like  other  legticies  as  at 
the  time  of  vesting,  i.e.  death  of  testator,  if  bequeathed  to 
another :  but  if  bequeathed  to  the  slave  himself,  as  at  heir  a 
entr^.  If  a  slave  was  bequeathed  along  with  his  peculium,  and 
before  the  testator's  death  was  alienated  or  set  free  or  died,  the 
bequest  o( peculium  was  extinguished.  If  a  slave  was  bequeathed 
along  with  his  vicars,  there  were  two  bequests  and  the  perishing 
of  one  did  not  destroy  the  other  ^fr  1,4, 8  §8).  The  peculium 
did  not  pass  without  express  mention  or  manifest  inference,  as 
Severua  and  Caracalla  decide<i  when  a  slave  was  freed  and 
ordered  to  pay  something  to  the  heir  {fr  S  §  7,  24). 

The  legacy  of  a  slave's  pecttliuvi  included  his  vicars  and 
their  jtectdia,  corporal  objects,  and  investmenta  If  left  to  a 
slave  joer  i*iridicittioneni  he  coald  not  sue  for  it  as  a  whole  under 
that  namf,  but  must  sue  for  the  several  corporal  objects  less 
their  proportion  of  any  debt  due  to  the  master  :  the  inveatmenta 
(Ttoj/iimt)  would  be  recovered  for  the  legatee  by  the  heir  or  by 
action  in  the  heir's  name.  And  the  heir  would  pay  any  debt 
due  from  himself.  The  peculiit/m  is  ipso  fiwto  diminished  by 
anything  due  from  the  slave  to  testator  or  his  fellow-slaves 
(not  being  hia  own  vicars);  and  the  heir  could  deduct  also 
anything  due  to  himself;  and,  if  the  slave  was  made  free, 
could  require  security  against  the  slave's  peculiar  creditors'.  It 
is  also  liable  to  deduction  for  any  injury  done  by  the  slave  to 
hia  fellow-slaves.  If  the  master  had  paid  damages  for  a  noxal 
injury  caused  by  the  slave's  vicars,  this  also  would  be  deducible 
from  the  pectdium  of  the  slave  himself,  so  far  as  it  was  not 
covered  by  the  peculium  of  the  vicar;  for  the  defence  of  the 

^  There  wag  difierence  of  opinion  whether  heir  or  maaumittcd  slave 
with  pemdiunt  waa  liable  to  the  lalave's  creditorB  for  debts  previoualy 
eoutrocted.  For  liability  of  heir,  D.  iv  2  fr  r  §  7  ;  miii  8  fr  iS  ;  against, 
D.  xxxiil  4  fr  I  §  I  a    Cf.  xir  4  £r  9  ^  2. 
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vic&r  was  chargeable  to  the  slave  his  master.  Other  debts  of 
the  vicars  would  be  deduclble  only  from  their  own  pectdia, 
a  master  slave,  Hke  any  other  master,  beinp;  liable  for  hia  vietir's 
debts  only  to  the  extent  of  their  peculium  (D.  vi  l  fr  56  ;  xxxiii 
8  fr5,6pr§5, 16,  18^25),  If  the  testator  desired  to  bequeath 
the  peculmm,  and  to  remit  any  debts  due  by  the  slave  to  him, 
he  cannot  do  it  by  the  simple  words  pecruHum  lego,  non  deducto 
aere  alieno  (for  the  peculiuni  as  a  whole  is  only  the  balance  due 
to  the  slave),  and  the  words  added  to  the  bequest  go  for  nothing; 
but  be  can  signify  his  remission  of  all  debts  ;  or  he  cao  bequeath 
specially  all  the  components  of  the  pectdium  (fr  6§  1, 10). 

Aa  regards  any  debt  due  to  the  peculiuvi  by  the  slaveys 
master  a  rescript  of  Sevenia  and  Caracalla  denied  a  slave  any 
claim  on  account  of  the  bequest  of  his  pecitimm  to  repayment  of 
moittey  expended  by  the  slave  on  his  master's  account.  Ulpian 
apparently  thinks  this  denial  wrong,  and  that,  at  any  rate  where 
such  was  the  intention  of  the  testator,  such  a  credit  could  be  set 
off  against  a  debt  of  the  slave  to  his  master.  The  mere  entry 
by  a  master  in  his  accoimts  of  something  as  due  to  his  slave, 
would  uot,  according  to  the  rescript^  justify  u  claim  to  it  as  part 
of  the  peculiuni  (fr6|4). 

Accessions  by  natural  growth  (e,^.  young  of  women  or  cattle) 
since  vesting  of  the  legacy  pass  with  it,  whether  the  slave  be 
left  to  another  or  be  set  free,  but  accessions  from  the  slave's 
own  services  or  other  matters  pass  with  the  peculiuvt  only  when 
that  19  bequeathed  to  the  slave  himself.  This  was  supposed  to 
be  testator's  probable  intention  (fr  8  §  8 ;  xv  i  fr  57). 


10 — 20.  There  were  some  comprehensive  terms  under  which 
many  parts  of  the  corporal  property  of  a  deceased  person  were  be- 
queathed, and  the  content  of  which  gave  rise  to  much  discussion 
among  the  republican,  as  well  as  later,  lawyers.  The  moat  im- 
portant of  these  are  ijistrinnentum,  /itndiis,  etc.  instrtictus,  sup- 
pell^x^  avmm  et  arffentuni,  penus^  vmum.  The  testator  is  supposed 
to  use  these  and  all  other  words  in  their  ordinary  meaning,  and, 
if  he  used  one  ordinary  term,  not  to  have  intended  what  waa 
the  proper  content  of  another  ordinary  term.     Testator's  own 
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special  practice  or  the  piuctice  of  the  district  might  be  called 
in  aid  of  interpretation  in  some  cases.  But  it  was  recognized 
that  testators  do  not  always  apeak  precisely,  and  often  enume- 
rate some  of  the  components  in  addition  to  the  comprehenBive 
expression  which  includes  them  (D,  xxx  fr  69 ;  x:cxiii  7  fr  12  §  46, 
fri8§3;  tit.  iofr7§2.gpr). 

10.  iTistrumentnm  is  the  '  plant,'  i,e.  the  things,  not  affixed, 
but  necessary  or  usual  for  the  working  or  enjoyment  of  a  farm, 
or  house  or  shop,  etc.  Thus  the  mBtrumefitum  of  ^  Jvnd^^s  in- 
cluded what  was  used  for  cultivating  the  land,  gathering  the 
ftTiit.  and  preserving  it,  i,e.  slaves,  cattle  for  manure  and 
draught,  ploughs,  sickles,  pruning  knives  and  other  tools,  baskets, 
cask?,  vats  and  varioujH  receptacles,  oiUpi-eaa^,  mills,  carts,  boats, 
etc.  With  the  labourer;*  go  their  wives  and  children,  if  resident 
on  the  estate,  and  slaves  employed  in  baking,  spinning  and 
weaving  garments,  and  otherwise  providing  for  the  establish- 
ment (D.  xxxiii  7  fr  S,  12  pr — §  12).  Fruits  already  gathered 
belong  as  a  rule  to  the  heir,  but  if  intended  for  seed  or  generally 
coLSumed  on  the  farm  pass  to  the  legatee  (Paul  iii  6  §§  42,  46). 
So  the  instrujnejitmn  of  a  house  included  what  was  necesstiry 
for  cleaning,  or  protection  against  storm  or  fire,  e.^.  ladders, 
poles,  hooks,  vinegar  for  extinguishing  fiie,  tiles  kept  to  replace 
those  lost,  matting,  etc  But  what  is  for  ornament  is  not  in- 
cluded, nor  are  fixtures,  nor  pipes  and  basins  for  fountains,  nor 
locks  and  keys^  for  they  are  rather  to  be  considered  part  of  the 
house  (D*  fr  [  2  ^  1 6 — 26),  The  plant  of  a  tavern  {tabemae  can- 
poniae)  would  be  simply  the  butts,  jara,  jugs  and  drinking- 
vessels,  whereas  the  plant  of  a  caupona,  i,e.  the  business  of 
a  tavern-keeper,  would  include  the  slaves  who  managed  (insH- 
tores,  ib.  fr  1 3  ;  cf.  however  Paul  iii  6  §  5i).  The  plant  of  baths, 
of  baking,  of  buCchering8^  eic.  would  be  analogous  (fr  1 7  §  2j  fr  1 8 

pr§  1) 

11.     Fundus  iiiMruotits  had  a  larger  meaning  than /«/tdm* 

cum  irtstrumento :  it  meant  the  farm  as  equipped  for  its 
owners  use  and  enjojinent,  and  included  furniture  {suppeUeas), 
robes  ivestis\  ornaments,  plate,  glass,  utensils,  books  and  book- 
cases, wines  and  other  things  intended  not  for  atores  but  for  use 
on  the  place.     Slaves  for  house  service,  usually  resident  there, 
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were  alao  included  ;  in  fact  anything  kept  there  not  merely  for 
working  tlie  estate,  but  for  the  owner's  own  use  and  couveniencCj 
ut  instructior  paterfumilias  esset  (fr  12^  27 — 36).  Such  ex- 
presfiious  as  fandiia  cum  amni  i7istrumento  r^t^stico  et  urhano  et 
mancipiis  ytMie  ibi  sunt,  or  fundus  ita  i(t  optimxis  maxiniii^ne  tf*i, 
OT/tind^i^  ita  ut  jxtssedi,  or  sicut  e^U  have  much  the  aiime  c<.*ntent 
(D,  xsxiii  7  fr  27 ;  Paul  iii  6  ^  44,  45,  55).  Arrears  of  rents  due 
from  farmers  did  not  pass  under  such  terms  any  more  than 
money  or  securities  (D.  xxxii  fr  78  §  3  ;  ft"  gi  pr  §  i).  A  farm 
left  wfi  opiiuiiis  viOii>i}ntts^ue  sst  must  be  freed  from  servimdes* 
by  the  heir  (D.  xxx  fr  69  §  3  ;  cf.  L  16  fr  90,  i6g). 

Domus  instructa  is  similarly  wider  than  dumus  tyum  in^tnt- 
merUo  (Paul  iii6§  S^l  D. xxxiii  7  fr  12 §43,  fr  jS§  14). 

In  the  absence  of  special  words  these  expressions  were  taken 
to  refer  to  the  (normal)  state  of  plant  or  equipment  of  the  farm 
or  house  at  the  time  when  the  legacy  vested  (D.  ib.  frsS). 

12,  A  legacy  of  a  house  or  farm  and  ita  contents  {diymus 
qutieqm  rnea  ibt  erunt  cum  moriar)  gave  riae  frequently  to  two 
questions;  (1)  whether  the  coutents  were  to  be  taken  strictly  as 
at  the  moment  of  death  ;  aad  (2)  whether  it  included  money  or 
the  ledger  of  inveatmenta  (Icalendarium)  or  documents  of  debt. 
On  the  firat  point  Labco'a  view  was  followed,  that  what  w&s 
accidentally  there  was  not  part  oi  the  legiicy^  and  what  was 
accidentally  not  there  was  yet  included  (D.  xxxii  fr78§7, 86; 
cf.  xxviii  5  fr  35  §  3).  On  the  second  point,  however  general  the 
words  (e.g.  qviocfuid  in  patria  Gadibus  possideo  ;  domus  mens  m 
quihus  habiio  nidlo  f}T>imnQ  excepio  cum  ojnni  iuMrumento  et 
repositis  omn^us),  it  was  held  that  money  intended  for  invest- 
ment and  inatnimentj*  of  debt  touching  other  parts  of  the  estate 
{kuleiidariam,  fiottiina^  catUiones,  ijislrameniti^  chiroffTftpha)  were 
not  included  (D.  xxxi  fr  86  pr  (Paul);  xxxiifi-4i  §6,  44,  78  §  1.86, 
gz.  iOi;  xxxiii7fr  12 §45)^  Paul  however  in  the  Sententtae  (iii  6 
§  59)  differs  here  as  in  the  caae  of  pecidium.,  etc.  ib.  1 34 

13.  A  legacy  to  a  wife  of  quae  ejus  camu  parata  sutU 
includes  not  only  what  has  been  expressly  got  for  her,  but 
things  assigned  for  her  use,  whether  from  stock  or  from  pro- 
vision for  a  former  wife  or  even  from  a  valued  dowry.     It  may 

1  Cf.  CSt  Affr.  Hi  2, 
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include  all  kmda  of  things,  beasts  of  burden,  sedan  chairs^  sedan 
bearers,  toilette-slaves,  etc.  But  the  legacy  fails,  if  ahe  is  not 
testator's  wife  when  he  dies  {U.  xxxii  fr  45 — 49,  7^8  §  6). 

14.  iitippeliex  is  defined  as  domeaticum  patris/amiliaa 
ivstrumetituTii  consisting  of  inanimate  moveables  intended  for 
ordinary  use,  exclniiing  wrought  gold  and  silver  (which  formed 
another  general  head)  and  robes  (yestia).  In  fact  it  waa  furniture, 
including  eating-  and  driDkiDg-vesaels,  whether  of  wood  or  clay 
or  glass,  and  couch  bolatera.  It  did  not  matter  of  what  material 
a  thing  was,  provided  it  was  properly  an  article  of  furniture ; 
ornaments  of  gold  or  silver  attached,  however  valuable,  did  Dot 
take  it  out  of  suppelUx.  And  couches,  tables,  candlesticks,  and 
basinsj  eveo  if  wholly  of  silveFj  were  etil[  reckoned  as  suppelleis 
(D.  xixiii  10  fr  I — 7pr,  9§  i). 

15,  A  legacy  oi  gold  or  siiner  did  not  include  money.  Not 
even  argentum  factujn  or  argeJituTn  Siffnaium  or  argenlum  omjxe^ 
included  it  unless  that  could  be  shewn  to  be  testators  intention 
(D.  xixiv  2  fr  19  pr,  27  §  I).  Argentxtm  included  all  silver 
wrought  or  unwroiight  left  by  deceased  (16,  fr  19  pr,  78^4, 
but  cf.  Paul  iii  6  §  85).  Argentum  factum,  ^  wrought  ailver,'  was 
negatively  defined  as  being  silver  neither  in  bulk  nor  in 
sheet  nor  stamped  nor  part  of  furniture  nor  toilet-wane  nor 
personal  ornaments.  It  in  fact  comprised  what  we  should  <mll 
'  the  silver  plate  '  with  the  exclusion  (as  a  rule)  of  what  belonged 
properly  to  furniture,  such  as  lamps  and  of  polished  mirrors, 
which  were  either  furniture  or  toilet  ware  {ih.  fr27§6,  19  §g). 
The  fact  that  the  work  was  not  completely  finished  did  not 
prevent  a  cup  or  dish  etc,  being  included  under  argmtum 
factum;  and  gold  insertions  (emUemata)  or  jewels  in  a  silver 

'  Thin  vauj  acarcclj  settled  law  in  Cicero'u  time.  At  least  he  gives  as 
a  rhetorical  a-rgum'^nt:  Quumam  argf^tum.  omn«  mutisri  legatum  esi^  non 
potest  «a  perUHui^  yutie  Jiumenita  domi  relicts  *rt,  iiifti  MM  t^gata;  forma 
&nim  a  genere,  quoad  ntum  nomen  r^tinat,  numquam  ts^ungiiur ;  nuTTierata 
auiem  pwnmt'tt  ?icmen  argmti  reUn^;  Isffatft  igitur  tndetar  {Top,  3  §  13). 
See  uIho  ib.  13^53  where  \iv  miik»i  ar^entum  include  pvcuniu  tignnta. 

That  ai^ffentum  did  not  include  inve&tmentf)  is  clear  from  Cic,  Top.  J 
§  16  A'cMPt,  St  iijcori  inr  legavit  arffelitum  anvii^  quod  tuum  eseet,  idcirco  qTUis 
in  itominibug  fiterunl  Ugata  iti;iit,  Muitvm  enim  diferi  in  arcane  potitvm 
nt  argenhtm  an  m  iabtdit  d»b«aiw^ 
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c«p>  etc,  passed  with  it.  Wrought  silver  broken  up,  so  that  it 
could  not  conveniently  be  used,  was  included  with  the  raw 
metal  under  argentum  iiifectum,  '  un  wrought  silver'  (frig  §§5, 
II,  13,  fr27§3).  Argentum  signatum  referred  to  such  thiugs 
aa  foreign  coins  or  medals  (fr27§4). 

If  the  legacy  was  of  a  certain  weight  of  silver  without 
specific  designation,  it  was  satisfied  by  payment  of  the  value  at 
the  price  of  the  time.  But  if  it  was  of  a  certain  weight  of 
wrought  silver,  wrought  silver  could  be  claimed,  and  any  lead 
used  in  the  construction  musi  not  be  reckoned.  Vessels  that  go 
together  must  not  be  separated  (frg,  I9§§  i — ^4). 

A  legacy  of  gold  was  similar,  but  the  question  more  often 
arising  in  the  case  of  gold  related  to  its  use  in  ornaments, 
e.g.  whether  the  gold  setting  went  with  jewels  or  the  jewels 
followed  the  gold:  and  the  answer  depended  on  which  was 
regarded  as  the  principal  If  the  gold  was  merely  to  hold  the 
jewel,  the  jewel  was  principal,  and  a  legacy  of  jewels  carried 
the  gold  setting  :  if  the  gold  formed  the  work  of  art,  and  the 
jewels  were  only  for  decorating  it.  a  legacy  of  wrought  gold 
carried  the  jewels.  Gilt  things  were  not  included  in  a  legacy 
of  gold,  unless  the  testator  counted  them  as  such  {anri  nnm&ro 
habaisset,  ib.  h  19^  13—20,  fr  21,  32  §  i). 

16.  A  woman'u  jewels  along  with  hairpins,  buckleSj  and 
headgear,  passed  under  the  title  of  omumenta. 

17.  Mundus  ■nmliebt'is  were  the  articles  of  her  toilet,  and 
included,  what  was  sometimes  left  as  a  separate  bequest,  un- 
fftienia  (fr  25  §  10,  2 1  §  i ).  A  stool  for  the  bath  (sella  balnearis) 
was  also  included  (Paul  iii  6  §  83). 

18.  Vestis  or  vestimenta  included  all  dress,  rugs,  skins, 
cushions,  excepting  such  bolsters  {toralia)  as  practically  formed 
part  of  a  couch  and  belonged  to  mippelle^(ft  22 — 24§S;  cf.  xxiii 
lofrs). 

19.  Another  comprehensive  term  was  that  of  peniis\  i.e. 
household  supplies,  originally  perhaps  only  eatables  and  diink- 
ables,  but  extended  after  discussion  to  include  ppiccs,  firewood, 
charcoal,  candles,  and  even  paper  for  accounts,  grease,  scents, 

*  C£  Cic  Part.  Or.  31  §  107  ciw*  m?  UatamentiM  gutd  tit  pen-u*.  ..gutufritur^ 

wrfii  interpreUxtio  eontrovernamfacit. 
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incense,  with  the  vessels  or  bodies  necessary  to  hold  them.  If 
the  testator  was  in  the  habit  of  storing  such  things  to  sell  aa 
well  aa  to  use,  the  legacy  would  cover  not  the  whole  Btore,  but 
as  much  as  would  make  a  year's  supply  for  testator,  his  family^ 
household  and  guesta,  and  for  hia  beasts  of  burden  (jumentct) 
(D,  xxxii  fr6o§2;  xxxiii9  fr  3, 4  §2,  5;  Cell,  iv  i  ^  ;',  8,  17— 23X 

20.  yVitte  covered  all  kinds  and  states  which  were  counted 
aa  such  by  testator.  It  would  not  include  vinegar,  or  must,  or 
mead  or  beer  or  cider  unless  testator  reckoned  them  as  wine. 
Old  wiue  includes  wine  of  the  year  before^,  unless  the  testator's 
use  of  the  term  was  known.  The  legacy  carried  with  it  the 
jars  or  barrels  (ainpkorae a.nd  cadi)  m  which  it  wa.s  kept  for  use, 
but  not  large  butts  (doh'a),  especially  if  sunk  in  the  gi-rmnd.  If 
a  hundred  jai-s  at  legatee^s  choice  are  left,  he  has  a  right  to 
taste  in  order  to  judge.  If  a  hundred  Jars  of  wine  from  a  par- 
ticular farm  are  left,  atid  so  much  was  not  produced,  he  cannot 
claim  others,  but  if  the  betjuest  was  for  'so  much  yearly,'  the 
previous  year's  supply  might  be  called  on  to  make  up  the  de- 
ficiency in  the  present  year.  If  the  peniis  was  left  to  one  and  vinum 
to  another,  the  legacy  of  jtenus  will  cai-ryall  the  other  supplies 
but  not  any  wine  (D,  xxxiii  6  fr  2,  3,  5,9—14).  If  a  certain  weight 
of  oil  is  bequeathed  without  the  quality  being  named,  the  heir 
can  give  what  he  chooses,  without  inquiry  into  the  practice  of 
the  testator  or  the  district  (ilt.  fr  4). 

21.  Of  other  expressions  it  may  be  noted  that  jwme7j'(«  did 
not  include  bovea  (D.  xxxii  fr65  §5);  nor  did  oves  certainly  in- 
clude rams  or  lambs,  but  cp-ex  ovitim  did  (frSi  ^4,  5).  What 
should  be  considered  larabs  was  determined  by  the  custom  of 
the  district ;  usually  at  one  year  old  or  shearing  they  ceased  to 
be  lambs  (fr  63  pr,  65  §7);  pscora  were  fourfooted  gregarious; 
beasts  (fr65§4);  pecudes  included  oxen  andjumeMa  (frSi  §  2  ; 
Paul  iii6§§73,74).  The  male  term  usually  included  the  female', 
e.g.  eqtii,  rnulit  piieri,  and,  according  to  most,  servi,  but  not  vice 
versa  (fr62,65  §6,  81  pr) ;  mulieres  included  virgins;  aTiciUue 
sometimes  included  their  male  children  (fr  81  §  i ;  Paul  iil 
6  §  69).  Liffna  included  anythiog  intended  for  fuel,  though 
not   yet  cut  np.  but  scarcely  charcoal  or  torches  or  matches 

1  So  fratfit  included  tofxtru  (D.  xxxii  fr93  §  3). 
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(sulpurata),  nor  yet  ativkes  or  nids  (fr  5  5,  56).  Lana  includes  wool, 
fleeces,  hair  of  goats  and  hares,  goosedown,  and  cotton,  whether 
spun  or  not,  but  unwoven  and  undjed.  Paul  allowed  dyed 
wool  to  pass :  properly  it  would  come  under  the  head  of  vei'si- 
coloria  (fr  70  pr — ^  9i  1 2 ;  Paul  Hi  6  §  82).  Lijium  included  flax, 
spun  or  not,  dyed  or  not,  And  even  what  was  on  the  loom  (fr  69 
§11).  Libri  included  all  books  of  whatever  material  (paper, 
parchment,  lirae-bark,  ivoryj  wax,  etc.),  but  not  unwritten  books. 
nor  did  it  carry  the  bookcases  (fr  52  pr — §§  3,  5).  Chartae  did 
not  as  a  rule  include  books,  but  in  the  will  of  a  student  be- 
queathing to  a  student  *  all  his  papers,'  and  having  only  books, 
these  would  pass  (fr  52  §  4). 

22,  When  a  testator  left '  his  own  slaves '  (or  other  things), 
positive  ownership  is  not  required  if  testator  counted  them  as 
his  {vtiomm  ntnnero  hahuit) ;  and  thus  he  would  be  held  bo  include 
what  he  had  in  common  with  others,  those  of  which  another 
bad  the  usufruct,  and  probably  slaves  bona  Jide  in  his  service, 
certainly  those  which  he  had  pledged,  but  not  those  which  were 
pledged  to  him  or  of  which  he  had  the  usufruct,  nor  the  vicars 
of  his  own  slaves.  Slaves  of  his  own  but  ut^unlly  hijed  out 
would  be  included,  but,  if  testator  was  a  slave  dealer,  he  would 
scarcely  include  such  as  were  bought  merely  like  merchandise 
to  sell  again  (fr  7 1^^74,  85). 


M.     Restrictions  on  amount  of  legacies. 

1.  The  power  of  leaving  legacies  and  freedoms  by  will  was 
originally  unlimited.  It  rested  on  the  xii  tabtee,  which  gave 
validity  to  whatever  disposition  a  testator  might  make  of 
his  property.  '  As  he  shall  have  enacted  for  his  estate,  so  sljall 
the  law  be'  {uti  iegassit  suae  rei  ita  Jus  estv).  The  result  was 
that  a  testator  could  exhaust  his  estate  in  legacies,  aud  the  heir 
seeing  no  profit  in  the  inheritance  dech'ned  to  enter;  the  will 
took  no  effect,  and  thus  many  died  intestate.  Three  luwa  in 
succession  aimed  at  finding  a  remedy  for  this.  The  Ittm  Furia 
{older  than  Cicero^)  provided  that  no  one  except  relatives  within 

^  MeoUoned  bj  hioi  Verr.  ii  i,  42  %  vc^;  Baib.  S  §  21. 
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the  sixth^  degree  (second  cousins),  or  persons  in  their  power  or 
in  whose  power  such  relatives  were,  should  take  by  will  or  gift 
in  view  of  death  more  tlian  1000  asses.  It  did  not  rescind  the 
disposition,  but  enacted  a  penalty  of  four  times  the  amount, 
recoverable  by  a  stringent  proeediire  from  anyone  who  took 
such  legacy  or  gift,  contrar)'  to  the  law  (Oai.  ii  224^  225,  iv  23  ; 
Ulp.  §2*;  Vat.  301).  But  this  law  left  it  open  to  a  testator  to 
leave  nothing  to  the  heir*  supposing  he  made  a  sufficient  num- 
ber of  legatees  up  to  the  statutable  limit.  The  lea;  Voe&iiia 
(169  B.C.)  put  the  maximum  receivable  by  anyone  as  legacy  or 
gift  in  view  of  death  not  at  a  ceitain  sum,  but  at  not  more  than 
the  lieirs  took*.  The  heirs  therefore  would  be  sure  to  have 
something,  but  if  the  legacies  were  numerous  it  might  be  insig- 
nificant, and  yet  the  heirs  would  remain  liable  for  all  the  debts 
and  burdens  of  the  inheritance,  The  third  law,  lex  Falcidia^ 
was  far  more  effective  and  remained  in  force  as  a  permanent 
part  of  Romau  law,  and  was  the  subject  of  much  comment  by 
the  lawyers  (Gai.  ii  227  ;  Ulp.  xxiv  32).  On  the  emancipation  of 
slaves  by  will  a  limit  was  put  by  the  Lex  Fujia  Ganinia;  see 
above  Book  it. 

This  lex  Falcidia  was  passed  in  the  year  40  e.c,  and  while 
confirming  the  right  ihf  every  Roman  citizen  in  making  hia  will 
to  leave  either  money  or  things  to  whomever  he  chose,  either 
directly  or  by  imposing  a  duty  on  the  heir,  retjuired  that  the 
amount,  should  be  restricted  so  as  to  allow  the  heirs  under  the 
will  to  retain  not  lees  than  a  fourth  part  of  the  inheritance. 
This  is  all  that  we  have  of  the  law  itself,  but  we  are  told  that 

i^  See  above,  |1l  80  note. 

^  Ulpian  gives  it  as  an  instance  of  a  ier  mifiiuf  qitam  per/eeta, 
^  i^Kid  si p/tui  legurit  quant  (id  hertd^m.  her^dsxve  peraeniat  f  Quod  per 
Isg^m  Voeoniaiit  ei  qui  cerufws  mm  m't,  tic&i  (Cic.  Verr.  ii  t,  43  §  t  id),  T&keu 
without  regard  to  the  particular  case,  this  diflfer^  from  Gaius'  account,  aa 
the  fqrmer  limita  the  total  amoxuit  of  legacieij,  the  latter  limits  only  the 
amount  tnken  by  sacli  legatee.  Quintil.  Deei.  264  gives.  d»  law  *  ne  liceat 
mufCsri  piuffitam  dimidiam  pori«m  boTtorum  ntonnn  relinquffre^  nnd  thia 
aeema  to  be  the  |»oint  of  Cic.  RP.  iii  ro  §  17,  That  the  niajcimiun  legacy 
of  which  an  only  daughter  was  caj^tahle  waii  one  half  ia.  tho  result  of  Qaiua' 
account  aUo,  but  he  doea  not  couiine  the  nde  to  women  (uee  above,  p.  193), 
atid  preatmioa  more  legatees  than  obe.  In  Cic.  Bath.  8^21  Cicero  saya 
Trdit  It-g^m  (^.  Voocmiuv  de  midierum  her&titatibiu.     On  this  t&x  gee  abo7&  J 
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a  legacy  of  things  bought  and  procured  for  a  woman  (aee  p.  34O) 
waa  expressly  excepted  from  reduction  by  this  law(D.  xxxv2 
fr  1  pr,  8t  §2). 

2.  The  effect  of  this  law,  a»  interpreted  by  the  lawyers,  was 
that  the  heir,  if  only  one,  each  heir  if  there  were  more  than  one, 
waa  entitled  to  reduce  the  amount  of  legacies  charged  on  the 
inheritance  or  an  his  share,  if  payment  r>f  them  in  full  would 
leave  him  less  than  one-foiirth  of  the  inheritance  or  of  his  share 
of  the  inheritance,  as  the  case  might  be.  The  value  of  the  in- 
heritance 16  taken  aa  at  the  time  of  testators  death.  Debts, 
ftineral  expenses  (so  far  as  they  fall  on  the  heir),  costs  of  reali- 
zation are  deducted.  So  also  is  the  value  of  slaves  either  of 
his  own  manumitted  by  the  testator,  or  directed  by  him  to  be 
manundtted,  whether  belonging  to  the  heir  or  to  be  purchased 
by  him  from  others,  or  slaves  either  freed  by  the  praetor  aa  a 
reward  for  detection  of  crime,  or  punished  for  critne.  All  dimi- 
nutions or  accretions  of  the  estate  between  testator's  death  and 
the  heir's  entry  are  to  the  loss  or  gain  of  the  heir  in  thia  account. 
That  is  to  say,  deaths  of  slaves  or  animals,  loHaea  by  theft,  rob- 
bery, fire,  housefal],  shipwreck,  violence  of  public  enemies  or 
brigands  or  pirates,  failure  of  debtors,  do  not  entitle  the  heir  to 
demand  a  reduction  of  legacies,  if  his  fourth  was  there  at  the 
time  of  testators  death.  Whether  the  particular  loss  or  gain 
falls  actually  upon  the  heir  or  the  legatee,  depends  on  its 
affecting  what  i-emaina  to  the  heir  or  what  was  part  of  a  valid 
legacy.  On  the  other  hand,  produce  of  land  or  animals  or 
slavewomen,  gains  by  the  contracta  of  slaves  or  delivery  to 
them,  or  by  legacy  or  inheritance  to  slaves,  gifts,  release  or 
abandonment  of  servitudes  to  which  the  land  of  the  inheritance 
is  subject,  rights  of  action  for  theft  or  Aquilian  damage,  etc., 
may  bo  increase  the  value  of  the  estate^  that  though  there  was 
not  a  fourth  remaining  for  the  heir  over  the  legacies  at  first, 
yet  now,  if  these  were  taken  into  account,  the  estate  would  be 
large  enough  to  leave  hina  hia  fourth  without  reducing  the 
legacies.  But  these  things  are  not  taken  into  this  account: 
the  reduction  of  legacies,  if  required  at  the  time  of  Heath, 
must  proceed  all  the  same.  Slaves  returned  from  captivity  are 
taken  into  account,  as  by  the  law  of  reverter  (postliminio)  they 
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are  deemed  to  have  been  part  of  the  estate  all  the  time.     To 

illustrate  the  above,  suppose  a  testator  with  an  estate  worth 
£4000  leaves  legacies  to  the  amount  of  £5000;  first  one-fifth 
must  he  struck  off  the  legacies  as  excessive  an}' how,  then 
one-fourth  must  be  stnick  off  for  the  heir.  If  the  legaciea 
amounted  only  to  £3500,  they  must  be  reduced  by  one- 
aeventh'  in  order  to  increase  the  £500  surplus  of  the  estate 
over  the  legacies  to  the  £tOOO  required  for  the  heir.  Possibly 
in  the  interval  between  the  deceased's  death  and  the  heir's 
entry  the  estate  may  have  been  depreciated  by  £1000,  so  as  to 
be  worth  ouly  £5000;  the  legacies  can  be  reduced  only  by  the 
fourth  or  seventh  shewn  to  be  necessary  at  the  time  of  death; 
the  heir  gets  nothing  or  only  £500.  He  can.  however,  dectine 
to  enter  or  meddle  with  the  inheritance,  if  he  thinks  in  the 
circumstances  it  is  not  worth  his  while  to  do  so ;  and  the 
legatees  may  find  it  advisable  to  reduce  their  claims  in  order 
to  prevent  their  legacies  dropping  altogether  by  the  will's  not 
taking  effect.  On  the  other  hand,  if  the  estate  has  appreciated, 
the  heir  is  so  much  better  off.  and  reduces  the  legacies  all  the 
same  in  the  proportion  determined  by  the  value  at  death  (D. 
xxiV  2  fr  30  pr,  36  §  2,  3;,  39,  43,  72,  73  pr,  §  5,  77).  Legacies 
imposed  on  the  heir  or  hia  slave  in  favour  of  himself  are  not 
reckoned  among  the  legacies,  any  more  than  legacies  which  are 
null  (fr  20,  30 1 8). 

In  making  the  calculation  the  heir  has  to  debit  himself  as 
part  of  hia  fourth  with  every  emolument  which  being  parcel 
of  the  inheritance  cotnes  to  him  as  heir  {jure  bereditario). 
Consequently  (unless  testator  has  intended  thereby  to  free  the 
legatees  from  deductions),  the  heir  does  not  include  in  hia  fourth 
any  legacy  he  may  receive  from  the  testator  or  anything  which 
may  come  to  him  in  fulfilment  of  a  condition  imposed  on  a 
legatee  or  slave  manumitted:  except  that,  if  a  slave  makes  such 
payment  from  his  pecuUuin,  the  heir  must  reckon  it.  so  far  as 
it  falls  on  his  share,  the  peculimtt  being  part  of  the  inheritance. 
So  also  if  legacies  fail  and  drop  into  the  residue,  the  heir  gets 
these  as  heir  and  must  debit  himself  in  the  Falcidian  account 


I  dttrahiiUT  octava  (ft73  §  5),  meaning  an  eighth  of  the  whole  inherit' 
ADce  (lie.  £500),  inust  be  taken  from  the  legacies, 


348 


^atcidia 


[Bk  rn 


(fr  50,  51,  74,  76,  91).     So  atao  with  all  profits  aceruitig  after 
entry  and  before  the  due  time  for  transfer  of  the  legacy  (cf.  fr 

3,  Where  the  heir-at-law  has  to  restore  the  inheritance 
under  a  tntst.  the  case  is  reversed.  What  he  takes  aa  heir-at- 
law  iu  any  way  from  the  inheritance  is  to  be  handed  over  to 
the  tntat-tieir,  subject  to  his  retaining  a  fourth ;  and  this  fourth 
may  be  made  up  out  of  any  legacy  (direct  or  by  way  of  trust) 
from  testator  or  aiiything  he  is  authorised  by  testator  to  take 
first  ( praecipere),  or  deduct  or  retain,  so  far  as  it  falls  on  or  is 
taken  rrom  his  own  share  (by  law)  of  the  iiiheritaace  :  so  much 
of  it  as  falls  on  or  is  taken  frotu  his  coheirs  he  takes  a«  addi- 
tioiml  to  his  fourth.  Where  testator  said,  without  specifying 
the  source,  that  the  heir-at-law  on  receiving  a  certain  &um  of 
money  should  transfer  the  inheritance,  a  rescript  of  Hadrian 
or  Ant.  Pius  decided  that  the  whole  sum  should  go  to  satisfy 
his  Falcidian  claim,  aa  if  he  were  retaining  it  out  of  the  estate. 
And  this  held  goiKi  of  a  partial  heir  A,  requested  to  receive 
money  and  transfer  his  share  of  the  inheritance  to  a  coheir  B. 
But  if  it  were  land  that  the  coheir  A  was  to  receive,  this  could 
not  be  regai'ded  as  wholly  retained;  for  the  other  coheir  B  being 
part  owner  has  to  contribute  a  portion  :  and  if  the  value  of  the 
land  was  in  excess  of  the  share  of  the  inheritance  which  A  has 
to  transfer  to  B,  B  can  claim  a  Falcidian  fourth  of  the  excess, 
just  as  if  to  that  extent  B  were  paying  A  a  legacy.  If  anything 
which  an  heir-at-law  is  to  receive  as  a  condition  of  transferring 
the  inheritance  is  itself  made  subject  eventually  to  a  truat 
for  transfer,  it  will  not  (so  the  above  rescript)  count  towards 
satisfaction  of  the  heir's  Falcidian  claim.  Nor  does  anything 
paid  to  the  heir-at-law  in  fulfilment  of  a  condition  count,  for  it 
was  not  part  of  the  inheritance ;  and  if  it  be  paid  by  a  legatee, 
the  whule  amount  of  the  legacy  (without  deducting  such  pay- 
ment) ie  to  be  reckoned  with  other  legacies  in  calculating  the 
burden  on  the  inheritance,  which  may  entitle  the  heir  to  apply 
the  Falcidian  law  (fr  9 1 ,  93  ;  xxx vi  i  fr  60  §  3  ;  cf.  xxxi  fr  77  pr)^ 

'  Them  i«  much  dieptito  about  the  mattefM  iu  this  paragraph ;  uf,  Cujac. 
iv  p.  3456Nq. ;  Vangorow  Pand.  §  536;  Wiudacheid  Pand.  §  652  b.  17; 
Brinz  PitTtd.  §417. 
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If,  however,  the  heir-at-law  ia  directed  to  sell  the  estate  to  the 
intended  heir  by  trust  at  an  aTUOunt  less  than  the  real  value, 
though  tho  tmniiaptmn  is  like  in  result  to  refltoratioD  on  the 
receipt  of  the  same  sum,  yet  the  chnracter  appears  different; 
the  price  now  represents  the  inheritance  and  will  tend  to  satisfy 
the  Falcidiao  claim  (D.  xxxv  3  fr  19,  30  §  7 ;  cf.fr  87  pr).  For 
the  treatment  of  profits  see  below  (chap.  ix.). 

4.  In  taking  the  value  of  the  estate,  or  of  anything  bo' 
queathed  from  it,  each  item  ia  to  be  reckoned  at  its  true  value 
OS  an  article  of  commeree,  without  regard  to  any  special  circum- 
stances, such  as  a  slave's  being  natural  son  of  the  heir  or  of 
some  likely  purchaser,  or  hw  being  guilty  of  a  no:sal  offence; 
bnt  of  course  having  regard  to  the  place  where  a  thing  ia 
and  to  the  state  of  the  markets.  A  debt  due  to  the  estate  is 
worth  only  as  much  as  the  debtor  can  be  forced  to  pay  (fr42, 
6^).  If  the  debtor  ia  iniiEolvent  and  a  release  is  left  him  by 
testator,  the  rele^e  will  be  reckoned  at  the  full  amount  of 
the  debt :  if  the  debt  is  bequeathed  away,  the  legacy  is  not 
reckoned  at  all  (fr  23 §§  3, 4). 

In  the  case  of  legacies,  their  value  has  to  be  estimated  not 
only  for  determining  whether  the  Falcidian  law  is  to  be  applied^ 
but  also  in  order  to  make  the  cjue  deduction.  E^ferything 
which  is  the  object  of  a  legacy  \is&  prima  facie  to  be  subjected 
to  this  reduction,  both  corporal  things,  certain  or  uncertain, 
fungibles,  debts  and  rights.  For  the  division  of  corporal  things 
the  proceeding  com.  div,  might  be  resorted  to;  and  if  the 
application  of  the  Falcidia  was  uncertain,  the  judge  would 
inctdentally  decide  that  question,  or  the  legatee  might  bring 
a  vindication  for  an  unascertained  share  (D.  x  3  frS  §  i),  A 
usufruct  may  be  valued  and  divided.  A  servitude  cannot  be 
divided,  and  therefore  the  right  can  be  withheld  by  the  heir, 
until  the  legatee  pay  him  the  due  part  of  ita  estimated  value 
(D.  xsxv  2  fr  1  §§  7.  9.  8o§  i\  If  a  slave  is  bequeathed  with 
a  trust  for  manumis-sion^  the  trust  must  be  executed  even  if 
there  be  nothing  else  bequeathed,  either  to  legatee  or  to 
bequeathed  slave,  out  of  h  hich  the  legatee  can  take  his  claim  : 
if  there  is,  the  claim  for  his  fourth  of  slave  and  of  iidditional 
bequest  can  be  satisfied  wholly  from  the  latter.     If  a  slave  is 
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bequeathed  (without  such  trust  for  manumission)  and  a  farm 
Ih  bequeathed  to  the  slave,  aome  lawyers  held  that  the  same 
plan  could  be  followed,  attd   the  Falcidian  claim  for  both  be 
satisfied  wholly  out  of  the  farm.    But  Paul  says  that  the  practice 
(assisted  by  a  rescript  of  Ant,  Pius)  followed  Cassiua,  who  pointed 
out  that  the  right  to  a  fourth  of  the  slave  made  heir  an  J  legatee 
tenauts  in  cummon,  and  that  any  legacy  %o  a  commoJa  slave 
belonged  wholly  to  the  one  who  could  take :  the  heir  could  not 
take  such  a  legacy  to  himself,  and  therefore  could  not  claim  any 
share  of  the  farm,  which  passed  to  the  tegatee,  subject  only  to 
a  deduction  for  the  Falcidian  share  of  the  value  of  the  slave 
(fr  33. 35.  36  §3- 49  pr)-     ^f  payment  of  a  debt  is   left  to  the 
creditor  and,  owing  to  the  payment  being  anticipated,  there  is 
pecuniary  value  in  the  legacy,  this  also  is  subject  to  F^ilcidian 
deduction  (fr  i  §  10).     if  the  legacy  consist  in  an  annuity,  and 
there  is  at  first  no  cause  for  the  lex  Falcidia,  the  payments  will 
be  in  full:  if  a  year  comes  in  which,  owing  perhaps  to  a  con- 
ditional legacy  becoming  due,  the  law  has  to  be  applied,  the 
heir  is  entitled  to  a  reduction  on  the  payments  already  made 
(fr47  pr,  cf.  fr  i5).     The  value  of  an  annuity  or  usufnict  accord- 
ing to  Ulpian  was  taken  at  30  years  purchase  for  all  annuitants 
under  the  age  of  20  and  on  a  reduced  scale  at  intervals  above 
that  age' ;  at  60  and  upwards^  the  value  was  taken  at  tive  years 
purchase.     But  Macer  says  the  usual  mode  was  to  take   the 
value  at  30  years  purchase  for  all  ages  up  to  30,  and  above  that 
age  at  the  difference  between  the  age  and  60,     This  method 
would  give  a  somewhat  higher  value  than  the  first  mentioned 
(fr  68,  cf.  fr  55).     If  the  heir  was  required  to  sell  or  buy  a  thing 
at  a  certain  price,  the  value  of  the  legacy  waa  the  difiereuce 
between  that  and   the   real   price  (fr  3o§  1^87  pr).     Where  a 
legacy  wa8  under  a  condition  still  pendent  at  testator's  death, 
or  teatator  had  made  a  stipulation  on  such  a  condition,   the 
value  for  the  Falcidiau  account  might  be  taken  at  what  it 

1  Viz.  from  20  to  26  at  28  years;  from  25  to  3t)  at  25  years;  from  30  to 
35  at  22  yeara ;  from  35  to  40  at  30  yean* ;  from  40  to  50  t\t  one  yoar  less 
than  the  diOei:%n<;e  between  the  age  and  00 ;  from  50  to  55  at  9  yearH ;  &t>m 
fi5  to  00  at  7  jeara.  See  a  comparieiou  of  these  scales  with  modem  acales 
in  my  edition  of  Da  uttfjfrfictu  p.  j  90  aq. 
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xvould  sell  for;  but  the  more  usual  couree  was  for  heir  and 
legatees  to  enter  into  reciprocal  guarantees  for  rectifying  the 
account  according  as  the  coadition  occurred  or  failed,  the  heir 
meantime  according  to  agreement  treating  the  legacy  or  atipu- 
lation  as  due  unconditioimlly  or  not  at  all  (fr  31,45  §  1,73  §  i). 

5.  Where  a  person  becomes  entitled  to  more  than  one  share 
of  the  inheritance,  and  such  shares  are  uneijually  burdened 
with  legacies,  the  question  arises  whether  they  are  to  be  treated 
in  respect  of  the  Falcidian  deducfciim  together  or  separately. 
Where  two  heirs  are  appointed  by  the  will  fco  equal  shares 
and  one  hag  at  least  a  fourth  of  the  whole  estate  free  from 
legacies  and  the  other  has  his  half  exhausted  by  legacies,  the 
former  nmat  pay  legacies  charged  on  him  in  full,  the  latter 
can  claim  a  deduction  of  25  per  cent.  If  now  the  former  fail 
to  take,  and  the  latter  become  by  accrual  sole  heir  he  has  no 
longer  any  claim  for  the  Falcidian  concession,  and  will  pay  all 
the  legacies  in  full,  retaining  for  himself  at  least  a  fourth  of 
the  estate.  But  if  the  latter  fail  to  take,  and  his  rights  thus 
accrue  to  the  former,  it  would  be  contrary  to  the  policy  of  the 
Falcidian  law  for  the  accrual  to  bring  burden  only ;  the  former 
takes  with  it  the  right  to  deduct  the  25  per  cent,  (fr  jj^  78). 
Where  the  will  after  appointing  the  two  heirs  Bubstituted 
them,  each  to  the  other>  in  caae  of  either's  failure,  then 
whichever  failed,  the  two  shares  must  for  the  purposes  of  this 
account  be  treated  as  a  wholcj  and  the  whole  of  the  legacies 
paid  in  full  (if  a  fourth  of  the  whole  estate  was  clear),  that 
being  in  the  absence  of  anything  to  the  contrary  taken  as 
testator's  intention.  So  where  testator's  imp^ibes  son  and 
Titius  are  made  equal  heirs,  and  Titius  is  substituted  for 
the  son,  if  he  die  before  the  age  of  puberty,  whether  he 
become  heir  or  not,  Titius,  succeeding  to  the  son's  share  as 
well  as  to  his  own,  has  to  hear  the  legacies  (with  or  with- 
out deduction)  juat  as  if  he  were  originally  appointed  sole 
heir,  provided  the  son  never  became  heir  {i.e,  died  before 
testator).  If  however  the  son  became  heir,  his  share  of  the 
fathers  eatate  becomes  now  a  separate  estate,  and  Titiua  takes 
the  burdens  upon  it  with  the  same  right  of  deduction  as  the  son 
would  have  had  (fr  I  §  1 3,  87  ^  4 — S).    Where  an  impuhes  son  is 
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appointed  heir,  and  by  a  pupillary  will  a  substitute  is  appointed 
for  him,  And  legacies  are  charged  both  on  god  and  substitute, 
the  substitute  has  to  pay  both  sets  of  legs-cie:^,  subject,  if 
necessary,  to  the  Falcidtan  deductioii.  The  estate  is  still  taken 
as  at  the  time  of  the  father's  death,  subgcquent  gain  or  loss  by 
the  eon  being  disregarded  in  this  account  (§  yg  \  tit.  3  fr  i  §  i). 

Another  caae  is  when  there  are  two  wubatitutes  for  an 
impubeSt  e.g,  suppose  a  father  with  £4000  leaves  his  son  heir, 
subject  to  legacies  aniouutiug  to  £2000,  and  in  case  he  die 
under  age,  appoints  Titius  and  Seius  equal  heifs,  but  charges 
Titius  with  legacies  to  the  amount  of  £1000.  The  son  dies, 
and  Titius  and  Seius  aiiccced.  Each  is  entitled  to  £2000,  but 
charged  in  each  caae  with  £1000  legacies,  and  Titius  charged 
in  addition  on  his  own  account  with  another  £1000.  Seius  will 
have  £1000  left  after  paying  legacies,  and  has  no  right  to  the 
Falcidia.  Titius  on  the  other  hand  would  have  nothing  left, 
and  can  therefore  deduct  £250  from  the  £1000  legacies,  part 
of  those  charged  on  the  son  and  £250  fivDui  those  charged  on 
himself  <Sopr,  cf.fr  n  §6;  sxxv  3  fr  i  §  i)K 

If  testator's  whole  estate  consists  in  one  debt  of  £4000, 
and  he  bequeaths  a  release  to  his  debtor  and  £4000  in  legacies, 
the  Falcidian  law  comes  in.  The  heir  is  entitled  to  his  fourthj 
and  the  debtor  and  legatee  (or  legatees)  divide  the  rest.  That 
is  to  say  the  debtor  will  pay  £1000  to  the  heir»  £lo00  to  the 
legatee  and  will  retain  £1500  himself,  the  heir  giving  him  a 
formal  release.  If  the  debtor  is  insolvent  and  can  pay  only 
£1000.  this  will  be  divided,  £250  to  the  heir  and  £750  to  the 
legatee.  Of  the  remaining  £3000  half  is  cancelled,  being  due 
from  and  to  himself:  the  other  half  due  will  be  sold  as  a  debt, 
and  anything  obtained  for  it  wilJ  be  divided  between  heir  and 
legatee  as  above  (fr  82). 

(>.  Gifts  in  view  of  death  were  subject  to  the  Falcidian 
deduction  (D,  xxsix  6  fr  42;  xsiv  1  fr  32  §  i ;  Cod.  viii  56  fr  2). 
And  BO  were  trusts  even  when  charged  on  the  heir  ab  intestato. 
This  was  due  to  Ant.  Pius  (D.  xxxv  2  fr  18  pr). 

<  A  fall  dLHciLssioa  of  the  variotis  cuaca  of  thia  and  the  preceding 
^mragraphji  will  be  foLitid  in  Vaagerow  Pand.  ^  535.  There  ia  much 
diapute,    C^.  Wiiid«cbeid  §653. 
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Where  a  son  and  heir  bad  received  gifts  from  the  testator 
largely  exceeding  his  due  share  and  was  ordered  to  pay  from 
the  profits  a  legacy  to  other  children,  he  was  not  allowed  to 
invoke  the  Falcidia  (D,  xxxi  fr87§4). 

It  is  not  strictly  applicable  to  persons  who  do  not  claim 
under  the  will,  but  get  possession  of  the  inheritance  otherwise : 
the  praetor's  edict  however  i-equired  them  to  pay  legacies  and 
authorised  the  reduction  as  by  the  Falcidian  law  (D.  xxxv  2 
fri§2). 

The  testator  can  discourage  the  application  of  the  Falcidian 
law  by  making  the  heir  a  gift  or  giving  him  a  legacy  on  that 
condition  (fr  56  |  5,  75).  The  heir  can  tlien  eJect.  But  a  stipu- 
JatioD  or  appointment  oC  heir  with  a  penal  clause,  conditioned 
on  not  making  use  of  the  Falcidia,  will  not  be  enforced 
(frl5§l;  cf.fr  27). 

The  law  does  not  upply  to  soldiers'  wills  if  made  outside  the 
forms  of  ordinary  law  (D.  xxxv  2  fr  92  ;  Ct>d.  vi  50  fr  7). 

It  is  not  applicable  to  a  bequest  of  a  woman's  dowry, 
because  that  i^  practically  a  mere  restitution  of  what  is  her 
right  (D.  iL  frSi  §  i). 

Legacies  to  ran nicipali ties  or  to  gods  are  cot  exem}.it  (fr  i 

§5). 

7.  Whenever  a  doubt  was  felt  whether,  owing  to  the 
number  of  Blaves  freed,  or  the  amount  of  debts  likely  to  fall  on 
the  esfcitc,  i*r  other  contigencies  affecting  it,  the  value  of  the 
estate  wais  sufficient  to  pay  the  legacies  and  truata  in  full  with- 
out deduction  under  the  lex  Falddut  or  otherwise,  the  heir  was 
authorised  by  the  praetor  to  require  from  the  several  legatees, 
before  or  even  (by  a  rescript  of  Ant.  PiusJ  after  payment,  a  bond 
with  sureties  for  the  repayment  of  any  excess  which  they  may 
have  received  above  what  they  were  entitled  to  have.  The 
Crown  and  petty  annuitants  were  not  required  to  give  this  bond. 
If  the  estate  was  diminished,  not  all  at  one  finding,  but  in 
several,  the  bond  could  be  put  in  force  tvties  qimties.  A  usual 
course  was,  on  the  announcement  of  a  Falcidian  reduction  being 
required,  for  an  arbiter  to  be  appointed  to  ascerciiin  the  value 
of  and  charges  on  the  estate  (D.  xxxv  3  fr  i  §§  4 — 12;  3  §§  4»  5). 
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N.     Protection  of  legatees. 

1.  Legatees  had  a  right  to  be  protected  against  the  heir. 
The  praetor  accordingly  directed  a  stipuhition  to  be  entered  into 
with  the  heir  for  his  conveyance  or  performance  within  the 
time  willed  bj  the  testator,  and  for  the  absence  of  all  fii^ud. 
Every  heir,  whatever  his  rank  or  meane,  was  required  to  give 
this  promise  and  support  it  with  sureties.  The  stipulation 
should  embnice  auccessors  of  the  heir  as  well  as  of  the  legatees, 
and  it  might  be  given  by  or  to  a  procurator.  It  is  applicable 
to  tniats,  to  partial  heire  as  well  as  universal  heirs,  to  substituted 
as  well  as  inatitiited  heirs,  to  conditional  a&  well  as  ab&olute 
legacies  and  tru^r*.  If  the  legatee  is  dead  when  the  condition 
occurs^  the  stipiilatirm  drops  along  with  the  legacy.  If  the 
legacy  is  given  to  ont*  under  power,  the  stipulation  will  be 
made  both  with  him  and  with  his  father  (D.  xxxvi  3  fr  1  ^pr — 7, 
12,  14,20,  fr  3.  I  [,  14;  xl  5  fr47§3,  48).  A  son  under  piwer 
or  slave  cannot  rcrpiiro  security  from  the  heir,  if  he  be  father 
or  master ;  but  if  the  son  or  slave  be  emancipated,  or  set  free 
before  the  condition  of  the  legacy  occur,  he  can  denoand 
security  by  a  hypothek  of  the  father's  or  master's  property 
without  sureties  (fr  7).  By  a  rescript  of  M,  Aurelius  any  indica- 
tion of  testator's  desire  to  remit  giving  security  would  be  given 
effect  to  (Cod.  vi  54  Jr  2  ;  xxxv  [  fr  77  §  3). 

Security  can  be  demanded  if  it  is  doubtful  whether  the 
inheritance  has  been  entered  on.  If  it  is  clear  that  no  entrj' 
has  been  made,  security  caunot  be  asked.  If  the  inheritance  is 
repudiated  or  omitted  or  the  necessary  heirs  have  abst^iined^ 
security  cannot  be  asked,  for  the  legacy  or  trust  fails.  If 
testator  has  forbidden  security  to  be  taken,  and  the  heir  in 
ignorance  of  the  fact  or  in  the  belief  that  security  cannot  be 
dispensed  with  has  given  the  security,  he  can  bring  acondiction 
for  release;  and  sureties,  if  sued  oti  the  stipulation,  can  plead 
'  not  owing'  ( D.  xxxvi  4  fr  I  pr,  ^4,  fr  2). 

2.  If  security  was  not  forthcoming  (whether  frnm  fault  or 
absence  of  the  person  burdened  with  the  legacy)  the  legatee 
(or  trust- legatee)  obtained  an  order  for  hiking  possession  ot  the 
goods  of  the  estate  {missio  in  possessionejn).    The  only  condition 
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was  that  the  legatee  (or  trust-legatee)  was  not  to  blame  for  the 
security's  not  being  obtained  (per  tegatarium,  etc.  non  stare  gwo- 
minus  ei  caveatttr).  Other  legatees  could  obtaiD  a  like  order. 
and  would  be  in  possession  concurrently.  The  posseaaion  waa 
only  for  the  preservation  of  the  estate,  and  the  heir  was  not 
turned  Out,  By  the  good.s  of  the  inheritance  were  meant  all 
things  in  the  ownership  of  the  heir,  lands  held  on  long  lease 
{vectigates),  pledges,  fniita,  offspring  of  cattle  and  female  slaves. 
Things  deposited  or  lent  to  the  deceased  did  not  count  in  the 
inheritance,  but  things  honestly  bought  with  bad  title  did. 
The  private  property  of  the  heir  could  also  be  taken  possession 
of  and  the  fruits  used  to  satisfy  the  legacy,  provided  application 
had  been  made  to  the  court  on  approved  groundSf  and  six 
months  elapsed  without  security  being  given.  The  fruits  would 
be  applied,  first,  to  pay  interest  and  then  to  reduce  capital. 
The  legatee  wuuld  have  the  right  to  sell  fruits  of  a  perishable 
nature,  and  atore  the  other  property  in  the  testators  house,  or, 
if  there  were  0006.  in  ftome  suitable  warehouse.  If  the  heir 
refuser!  admittance  to  the  legatee,  tlie  magistrates  or  an  official 
would  put  him  in.  If  there  wag  a  trust  imposed  on  a  legatee, 
and  he  did  not  give  security,  the  most  convenient  course  is  for  the 
trust-legatee  to  get  payment  from  the  heir,  and  himself  to  give 
security  to  the  legatee,  to  refund,  if  the  condition  turned  out 
against  him.  If  there  la  no  property  belonging  to  the  inheri- 
tance, the  legatee  can  obtain  from  the  praetor  a  surrender  of 
the  heir^a  actions.  However  small  the  tegacy  may  be,  the 
legatee  is  entitled  in  default  of  payment  or  security  to  be  sent 
into  possession  of  all  the  goods  of  the  inheritance  (D,  xxxvi  4 
fri  §1,  5,  ro,  13;  Paul  iv  t  ^  15,  17). 

I  Towns  {jnunicipia)  are  open,  like  any  other  heir  or  legatee, 
to  have  their  property  taken  possession  of  in  this  way.  If  they 
require  to  enforce  a  legacy  or  trust,  the  praetor  gives  an  order 
to  their  manager  (actor  fr  12). 
3.  Anyone  thus  sent  into  possession  was  protected  by  the 
praetor,  who  issued  an  interdict  against  anyone  who  unlawfully 
(dolo  niato)  hindered  him  from  taking  or  keeping  possession. 
One  who  interfered,  because  he  believed  the  estate  to  be  his 
own  or  mortgaged  to  him  or  at  any  rate  not  the  peraonV  against 
23—2 
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whom  poaaeasion  had  been  ordered,  was  not  liable  to  this  inter- 
dict Aq  action  on  the  caae  was  granted  against  anyone,  if  of 
age  to  be  dolt  c(ipa^\  disobeying  the  interdict^  with  damage* 
covering  the  interest  of  the  legatee  or  other  creditor,  and  thus 
yielding  him  nothing,  if  he  was  not  really  entitled.  The  heir 
or  other  fincceesor  could  bring  it  but  not  against  an  heir,  except 
so  far  as  the  latter  had  got  something  on  thie  account  from  his 
predecessor.  The  action  must  be  brought  within  a  year  (D,  xliii 
4fri). 

If  the  person  sent  into  possession  claimed  under  a  trust, 
and  was  refused  admission,  this  interdict  was  applicable ;  but 
the  more  appropriate  tourse  was  for  the  magistratti  who  took 
cognisance  of  the  trust  to  execute  his  own  decree  extra  ordinem^ 
and  if  nec^sary  put  the  claimant,  into  po&tiession  by  main  force 
(fr  3  pr). 


CHAPTER  IX. 


TRUSTS    {FID&ICOMMISSa\ 


A.  1.  Trusts  were  at  first  merely  solemn  requests  and  were 
without  any  legal  sanction.  They  appear  to  have  been  urigiually 
used  in  order  to  put  an  inheritance  or  legacy  into  the  hands  of 
persons  legally  distjxiahfied  to  take  bywill',  and  were  afterwai"ds 

1  Seveml  instAucft*  are  mentioned  by  Cicero.  A.  Trebonins  had  a 
brother  proscribed  by  SiiUa,  aud  &  lex  Cornelia  forbad  aid  to  be  given 
to  the  jiroacribed  Trclx»niua  in  writing  directed  his  heirs  to  take  an  oath 
to  aecure  to  hia  brother  at  leant  one  half  of  their  several  ishares.  Of  the 
heirs  only  a  freedman  took  the  oath ;  the  others  went  to  Verres,  who  (ia 
accordance  with  praetorian  jiractice,  eee  abo%'e>  pp.  199,  200)  erciised 
thetn  fi^m  the  oath,  and  granted  them  the  jKiaseetiioD  of  the  estat«  { Var. 
ii  I  47  §  123)-  Q.  Fadiua  Galhia  made  P.  Seatiliiia  Rufus  heir,  and  wrote 
in  his  will  tl»at  ho  htid  requested  him  to  poaa  the  whole  inheritan«>  to 
teatabor'u  daughter.  Rafus  cobsultod  hia  friend^  Cicero  among  othera,, 
teUing  them  that  GbUus  had  reallj  never  made  this  requeet,  and  that  he 
himaelf  had  sworn  to  the  Voconiftn  law  and  could  not  act  contrary  bo  it. 
Of  the  older  friends  none  advised  him  to  do  ho;  Cicero  s&ys  ho  otight  to 
have  handed  over  tbe  whole  cEtate.    Madvig  is  probably  right  in  suppoai&g 
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used,  partly  iu  connexion  with  codiciU,  in  order  to  avoid  some 
restrictions  which  attached  to  dispositions  by  will.  Augustus 
firat  gave  them  legal  force,  and  gradually  they  obtalued  ao  firm 
a  fixjtiug,  that  a.  special  praetor  wtvs  appointed  (by  Claudius  or 
earlier*)  to  deal  with  them  {qui  de  Jideicommissis  jus  dicet-et, 
.  Justii  33  §  1  ;  D,  i  2  fr2  §32  fF. ;  xlix  14  fr  3  §3  ;  Gai.  ii  285). 
Where  the  inteation  was  clear,  the  courts  were  not  disposed  to 
stickle  at  words^  but  contrived  to  give  effect  to  testator's  will. 

The  effect  of  a  trusL  was  that  a  person  duly  appointed  heir 
or  legatee  is  thereby  made  by  testator  a  channel  for  passing 
the  inheritance  or  a  le^^acy,  wholly  or  partly,  as  the  mvie  might 
be,  to  another.  This  latter  la  regarded  so  completely  as  the 
real  owner,  that  the  inheritance  or  legacy  is  said  to  be  restored 
(resHttii)  to  him.  But  (unlesa  tiie  trust  ha  imposed  on  the 
statutable  heir,  or  made  by  codicils)  there  must  be  an  heir 
duly  appointed  by  valid  will,  and  the  heir  must  enter  on  the 
inheritance :  else  the  trust  with  the  will  itself  faila  altogether 
(D.  Jtxix  7  fr  3  pr-  Kxxi  frSi  ;  Gai.  ii  270.  283)'. 

t.  The  language  used  in  creating  a  truat  differs  greatly  from 
that  in  which  a  testator  iu  the  exercise  of  hi^  old  .statutable  right 
lays  duwn  the  law  for  his  own  property.  It  is  precative,  not 
imperative.  Instead  ofjubeo  and  ealo,  do  lego  and  duninwi  esto, 
a  trust  is  couched  iu  words  of  entreaty.  The  form  is  such  as 
this:  '  L.  Titiua  shall  be  ray  heir.  I  ask  yuu,  L.  Titius,  and  beg 
'  of  you  {rogo  t&  pet*Ajue  a  te)  that  na  soon  as  you  can  enter  on 
'  my  inheritance,  you  give  it  up  and  restore  it  {reddojt*,  restituas) 

that  GalluM  hjwl  bequeathed  to  hja  daughtor  as  much  im  the  VowMimn  law 
allowed  (see  p.  345),  and  in  iindflratanding  the  oath  mootioned  by  Rufiis  to 
have  been  a  gaueml  onth  to  observe  tbe  lawB,  taken  by  him  when  entoriiig 
on  8i>Bne  iifiice  (Cic.  Fin.  li  17  §  55),  S«i.  Peducaeua  having  rijceived  a  secret 
rBqnest  from  C.  Plotius  told  Platius'  wife  of  the  request  and  gave  up  to 
her  the  whole  estate  (ib.  i  S  ^  58).  See  a.]m  VuL  M,  iv  2  g  7.  Juatiaian  in 
hiii  Ini^titutea  (ii  25  pr)  sajs  U  Lentulus  was  the  fiPHt  peraaa  who  mode 
a  Jidei-aommusum,  as  ha  was  the  first  to  make  cixiicila. 

^  Cf.  Suet.  Claud.  23  Jur\sdictiof\«m  ds  /tlirj(?orn«iii«tr,  in  urbe  dd^gati 
moffintAxtibua  iolitii/n.  tn  parpeiuum  tltqut  eiia/n  p«r  provineioM  po£eMtatiims 
d«iniando.i>i-i  {Chudiut). 

>  See  eiceptiona  D.  sisi  fr  77  |^  23.  88^9^ 

*  Beddendi  ■mrbu.m  ffuajAjwi/A  witfaijicationem  kabot  retro  dandi  redpii 
tameh  ef  ptif  m  dandi  ftgtUJicatiojtem  ( D.  xxi  fn i ). 


358 


PruRts  {^(leicomTimBa) 


Ik  in 


'  to  C.  Seius,'  But  though  a  requeat>  it  was  a  request  which  was 
intended  to  be  folluwed,  whether  the  heir  wished  and  approved 
it  or  QOt-  Si  voluerin  was  as  much  out  of  place  here,  af^  jn  an 
appointment  of  heir  or  gift  of  a  legacy  (D.  xl  5  fr46).  And  the 
request  was  equally  valid  if  communicated  througb  a  third 
person  as  if  in  tortn  addressed  to  the  person  charged  with  the 
trust  (D.  sxxi  fr77  §  26).  Apt  words  to  create  a  trust  are  ^yeto 
(trf  illi  des,  ut  illi  fideicomrai&&uTii  relifufWis,  ut  illi  libertaieiti  ad- 
scriba€,  etCf  D.  xxxi  ir  18  §  3),  rogo,  voio,  Jidei  committo.  Others 
add  mando,  deprecof,  CHpm,  injungo,  exigo,  desidero,  imperii  but 
T^Unquo  and  commeiido  are  not  etfectual.  CoMent't^  esto  it(a  re 
indicated  that  all  else  given  was  to  be  treated  as  in  trust  ibr 
others  (Gai.  ii  246 — 250;  Paul  iv  i  ^  5,  6;  D.  xxxii  fr  11 
^  2, 4 ;  xxxi  fr  69  pr).  So  also  a  trust  is  expressed  by  creito  te 
datunim,  scio  ie  restiiurtim  (D.  xxx  fr  1 15,  1 18);  and  a  trust  for 
release,  Quod  Seniprontus  7Hihi  debet,  peti  nolo  (xxxiv  3  fr  22). 
Even  a  nod  in  the  case  of  one  unable  to  speak  was  in  practice 
sufScient  to  create  a  trnst.  if  its  application  was  clear  (Ulpian 
XXV  3  ;  D.  xxxii  fr2i  pr).  PapiniEui  highly  praises  a  rescript  of 
M.  Aurelius  directing  that  a  statement  of  testator  '  that  he  did 
*not  doubt  that  his  wife  would  hand  over  to  hie  children  what- 
*  ever  she  took  by  his  will '  should  be  taken  as  creating  a  trust 
(D.  xxxi  fr67§  10).  Severus  too  had  authorised  the  infei-ence 
of  a  trust  from  the  contents  of  a  will  generally  (t6.§Q ;  cf.  xxxii 
fr  39  pr).  A  trust  once  created  can  be  enforced  by  the  persona 
entitled,  notwithstanding  fvny  disposition  of  the  property  affected 
contrary  to  the  testatur'a  intention,  the  value  being  payable  if 
restoration  is  impossible  (e.g.  D,  xxxi  fr  88  §  16,  89  §6  ;  xxxvi  t 
fr26^z,  3).  The  heir  charged  with  a  trust  was  called  heres 
JiduciaHus,  the  person  in  whose  favour  the  trust  was  created 
was  called  heres  jidetcomtniAsartus.  I  call  the  former  'the 
legal  heir/  or  '  heir-at-law '  or  '  trustee ' ;  the  latter,  '  the  heir 
by  trust '  ur  '  trust-heir.' 

3.  Anyone  may  be  charged  with  a  trust,  who  will  get 
some  beneSt  from  the  testator  at  his  death,  whether  it  be  some- 
thing made  over  to  him  or  which  testator  allows  him  to  re- 
tain. Such  are  an  heir,  alive  or  postumous,  or  legatee  under 
the  will,  whether  direct  or  substitute,  or  the  heir  of  an  heir  or  of 
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a  legatee,  a  statutable  heir  ttb  intestato,  a  hotiorttm  posseJisor, 
the  statutable  heir  or  boHornm  possessor  of  testator'fl  son  dying 
before  puberty,  a  donee  mortis  cctusay  the  master  of  a  slave  or 
father  of  a  son  under  power,  if  eueli  slave  or  son  are  made  heir 
OF  legatee',  the  appointed  recipient  of  money  to  be  given  by 
& stattih'-ber,  a  debtor  of  testators,  and  even  under  circumstances 
the  emperor  or  fisc  <D,  xxx  tr  it,  77,92  §2,  96§4,  II4§2;  xxxi 
fr  162;  sxxii  fr  I  §6  eq.,  fr  5  §  I).  Any  inability  to  take  for 
theitistlvew  iti  no  liindrance  to  their  taking  a  trust  for  persons 
with  the  requisite  capacity  (D.  sxiti  fi  42.  49  §3  i  xxxtifr28), 
A  trust  is  aoRietimes  imposed  generally  on  all  successors  by  the 
use  of  the  words  qtiigffui^  ntihi  fteres  bonariimve  po^eifsor,  ejus 
Jidei  committo  (e.(f.  D.  1x1x7  fr3pr;  xxxi  fr  87  ^3,  lO,  ll),  or 
ad  quemcitniqiie  ex  testamento  vel  ab  intestaio  buna  nieti  per- 
teniant,  rogo,  etc.  (D.  xxiii  frg). 

The  truiitee  is  not  supposed  to  bear  himself  the  expense  of 
the  trust,  i.e.  to  give  more  than  he  has  received  (Gai,  ii  261), 
The  legacy  uf  a  slave  with  a  request  to  set  him  free  is  good  (the 
Itx  Faicidia  notwithstanding,  D.  xsxv  2  fr  33),  but  no  further 
trust  can  be  imposed  in  virtue  of  this  legacy,  unless  the  freedom 
is  so  postponed,  that  the  legatee  has  the  benefit  for  a  time  of 
the  slaves  services.  So  a  legacy  by  a  husband  to  his  wife  of 
her  dowry  justifies  a  trust  only  to  the  extent  to  which  she 
benefits  thereby.  i.e.  by  the  difference  between  immediate  pay- 
ment and  payment  by  three  annual  instalments,  or,  if  the 
legacy  be  so  expressed  or  intended,  by  ihc  waiver  of  claim  for 
•  recoupuient  of  expenses.  A  woman,  who  having  stipulated  for 
the  return  of  her  dowry,  gives  her  husband  a  formal  release  by 
way  of  gift  mortis  cauia^  can  impose  a  trust  on  her  husband,  for 
he  thereby  gains.  A  surrender  itwrtia  causa  of  a  usufruct  to 
the  proprietor  is  a  sulHcient  basis  for  the  imposition  of  some 
trust.  But  the  legacy  to  a  creditor  of  what  testator  owes  him 
will  not  bear  a  trust,  unless  the  debt  is  due  only  after  a  time, 
07  on  a  condition,  or  is  exposed  to  some  plea,  and  thus  the 
creditor  gains  by  not  having  to  wait  or  by  being  sui-e  of  bis> 

*  If  the  lieneficiary  under  the  trust  is  the  alave  or  lion,  the  Fnlcidkn 
fourth  will  nut  be  retaiued  by  the  su)ietior;  if  he  be  im  ouiDidor,  H  will 
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money.  A  legacy  on  coadition  of  giving  the  heir  a  certain  sum 
which  15  the  value  of  the  legnoy  is  no  basis  for  a  tnint.  Nor  is 
the  release  of  a  pledge  >iuch  a  basis  (D.  xxxn  frj,  7  §2;  xxx 
frl23§2;  xxxiii4fr2). 

Maniiiniaaion  by  itself  without  further  advantage  will  not 
support  a  trust  on  the  freedman  (D.  xx:jc  fr94  §  3),  A  freedraan 
who  leaves  hia  patron  no  more  than  his  due  share  of  the  inherit- 
ance can  impose  no  trust  thereby  on  the  patron  ;  if  the  patron 
refuse  to  take  hia  share,  others  who  claim  it  can  be  held  to  the 
performance  of  the  trnet.  If  a  freedman  die  intestate,  he  can 
impose  on  his  patron  a  trust  covering  one-half  of  his  estate 
(D.  xxxi  fr2S;  xxx  fr  1 14  §  i). 

4,  A  legatee  burdened  with  a  trust  who  has  not  received 
the  legacy  can,  by  a  rescript  of  Caracalla,  only  be  called  on  to 
surrender  his  actions  to  the  trust-legatee  (xxxi  trjo^i).  If  he 
is  asked  to  restore  just  what  he  receives,  he  will  not  be  liable 
for  negligence  but  only  for  bad  faith  in  the  performance  of  his 
tni&t  r  if  asked  to  restore  a  larger  sum,  he  la  liable  only  for  the 
amount  received,  and  if  restoration  wa"*  postponed  by  testator, 
the  profits;  the  excess  is  invalid  (Gai.  ii  26;  D.  xxx  frjS,  108 
§12;  xxxifr70§l).  But  one  who  is  asked  by  will  to  take 
a  certain  sum  and  r*?stnre  to  another  a  thing  belonging  to  the 
legatee,  cannot,  if  he  accept  the  legacy,  refuse  to  perform  the 
trust,  though  the  thing  be  of  greater  value  than  the  legacy 
(fr  70  §  r ).  If  a  legacy  on  which  a  trust  is  based  drop  into  the 
residue,  or  the  legatee  die  before  fulfilment,  the  heir  or  legatee's 
heir  is  bound  to  fulfil  (jtxxi  fr  39 pr,  33§4). 

A  tnist  like  a  legacy  should  be  e^seouted  specifically,  if 
possible,  and  only  when  that  is  impossible  should  the  value  be 
substituted  (D.  xxxii  fr  1 1  §  [7  ;  but  cf.  xxx  fr  1 14  ^3 — 5).  If 
the  impossibility  arise  from  the  death  or  destruction  of  the 
slave  or  other  thing  left  by  trust,  the  trust  fails:  if  from  the 
death  of  the  trust- legatee,  the  legatee  keeps  the  thing 
(D.  xxxi  fr  17,  60).  If  the  trustee  make  delay,  he  is  responsible 
for  all  loss  which  the  beneficiary  incurs  (xxxit  fr  26).  A 
legatee  asked  to  set  Iree  another's  slave  keeps  his  legacy,  if 
the  slave's  master  refuses  to  sell  (xxx  fr92  §  i ;  xi  5  fr5i  §2); 
and  som  &  lawyers  held  that  a  trust  for  the  conveyance  of  another 
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person'fl  property  dropped,  if  the  owner  refused  to  aell  (QaL  ii 
262).  A  trust  should  not  be  executed  before  the  day  of  vesting; 
for  the  effect  may  thereby  be  altered,  e.g.  a  trust  to  restore  to 
testator's  brother's  sons  may  if  prematurely  performed  give  the 
inheritance  to  the  brother,  or  to  more  sons  than  will  be  found  at 
the  due  time  (Rescript  of  Soverus  and  Antoninus,  D.  xxx  fr  1 14 
§  n):  but  where  the  trust  ia  for  the  benefit  of  children  and 
expressed  to  be  performable  on  the  death  of  their  father,  it  was 
held  that,  if  the  children  were  emancipated,  ihe  trust  might  be 
performed  at  once  (xxxvi  i  fr23  pr). 

5,  A  trust  to  appoint  Titius  heir  was  invalid;  by  senate's 
decree  it  wa.s  interpreted  aa  a  trust  to  ti-ansl'er  the  inheritance 

,  of  testator  to  Titins  (xxx  fr  1 14  §6).  A  trust  for  the  emanci- 
pation of  trustee'a  uona  according  to  FapiDiau  and  others  could 
not  be  enforced :  no  money  va!ne  can  be  put  on  fatherly  power. 
XTlpian  however  thought,  in  accordance  with  a  rescript  of 
Severue.  that  the  praetor  on  an  application  extra  ordviem  ought 
to  compel  emancipation,  if  the  father  had  accepted  a  legacy  which 
testator  had  left  with  that  view  (D.  xxx  fr  1 14  §  8.  xxxv  i  fr  92). 

6.  A  general  direction  by  a  testatiir  not  to  alienate  the 
property  has  no  effect,  unless  some  reason  be  given  or  sjoma  ' 
person  is  found  whose  benefit  was  contemplated,  such  as  children, 
descendants,  freedmen,  heirs,  etc.  If  the  beir's  estate  is  sold  on 
account  of  testator's  debts,  or  claimed  b}'  the  Crown  {/iscus)^ 
trust-heirs  au  well  aa  legatees  lose  their  claims,  uotwithstandiDg 
any  such  direction,  A  rescript  of  Sevems  and  (r'aracallu  waa 
to  that  effect  (D.  xxxfr  1 14§  14;  xxxitfr38|4;  =  93  pr).  A 
direction  to  the  heir  '  not  to  pledge,  sell,  or  give  a  farm  as  long 
as  he  lived  :  otherwise  the  farm  to  go  to  the  Crovrn,'  ia  no  bar 
to  his  leaving  it  to  outsiders  by  will^  though  testator  desired  it 
to  remain  in  his  name  (xxxii  fr  38  §5).  A  frequent  direction  by 
way  of  trust  was,  that  the  heir  or  heirs  should  not  alienate 
a  particular  farm,  but  when  he  died  leave  it  in  the  family,  or 
tliat  it  should  not  pass  from  the  testator's  name  (which  would 
include   freedmen^).     In    the   absence    of  any   further   special 

'  Fnpiniat)  qvod  iuchidoH  f^necniimei'L  who  had  l>eeD  manuniitted  undor 
a  tniat  by  teatator'a  uutaide  heirs  [  D.  ixd  fr  77  §  u ),  and  the  !ioa  and  beir 
of  a  freed  wo  man  who  had  a  iihare  {ib.  g  2S). 
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direction,  the  heir  could  select;  &t  hia  death  such  members  uf 
the  family  as  he  cho^,  witli  such  sbarea  as  he  chu&e>  and  the 
person  selected  would  take  as  by  the  ori^nal  testator's  will, 
thaugli  it  may  havu  been  expi-essly  left  by  the  heir  also.  In  fact 
the  heir  had  the  property  only  for  hia  life  with  the  power  of 
selecting  one  or  more  reversioners  out  of  the  fa,iiiily  who  would 
take  exclusively  of  others.  If  the  heir  aliettated  it  from  the 
family,  either  while  alive  or  by  will,  persons  duly  entitled,  either 
those  named  in  the  will  or,  in  default  of  such,  those  in  the  uext 
degree  of  relationship  can  petition  for  the  tnist  farm  at  his 
death  :  and  ail  with  the  same  claim  will  take,  and  take  in  equal 
shares.  Even  if  the  alienation  has  been  by  a  aule  in  bankruptcy 
for  the  holder's  debts,  the  purchaser  can  hold  it  only  until  the 
bankrupts  right  of  eujoyraent  was  extinguished  by  death  or 
otherwise;  after  that  those  entitled  under  the  trust  can  claim. 
In  a  trust  'for  testator's  family*  the  claimants,  after  those 
named  in  the  will,  are  persons  of  testator's  name  at  the 
time  of  his  death,  and  their  children  in  the  firat  degree,  unless 
testator  ©Kpressly  provided  for  further  degrees.  '  Family'  in- 
cluded emancipated  members^  Atiyooe  thus  taking  precedence 
by  nearness  of  kin.  can  be  called  on,  by  way  of  ailditional 
security  for  tlie  family,  to  give  a  bond  to  restore  on  death. 
EmancipBtion  doe^  not  disqualify  from  benefiting  by  a  family 
trust,  nor  does  disherison  bar  a  suit,  if  the  trust  to  keep  in  the 
fiimity  ia  not  duly  observed.  If  an  heir  leave  the  farm  to 
a  member  of  the  family  in  trust  for  a  stranger,  the  stranger 
may  have  a  claim  for  the  value  (if  the  legatee  had  consideration) 
but  this  will  not  oust  the  family  from  their  title  to  the  farm. 
A  gift  inter  vivos  to  one  of  the  family  gives  him  an  interest 
only  during  the  donor's  life,  and  does  not  count  as  a  aelGction, 
if  the  trust  retjuire  the  selection  to  be  made  at  his  death.  If 
the  farm  were  left  to  several,  and  some  sold  their  sharoa,  those 
who  did  not  j^ell  can  claim  the  others'  shares.     Id  another  case* 


'  Cf.  D.  L  i6  fri95;  ^2  Omn«g  qui  a\ih  unim  potettate  fiurunt  rwAf 
ejuaiifut  faviUiae  afipetlrihuHiur. 

*  D.  xxx'ii  frjS§2;  aee  Cujut.  Obt,  a;v4.  On  D.  xxxitcyy  §37  s«e 
Ciijac.  vttl.  iv  p.  1341  (ed.  Pratl),  who  coDapHi-ing  xxxtj  fr  3S  ^5  tblnka 
a  coheir  who  has  bou^^ht  from  another  could  Alienate  that  frotu  tlm 


Ch  IX  a]         Trusts  for  *4lave»'  freedom 


86S 


where  the  beneficiaries  were  expressly  named,  it  was  held  that 
there  was  no  accrual.  If  the  trust  be  for  children  and  their 
descendunts,  and  ftil  die  out,  the  last  holder  can  leave  the  fwrra 
to  a  stranger(D.  XXX  fr  ii4§§  14 — \S;  itxxi  ft*  32§6, 67pr — §7, 
69S^3^4.  7;§§  10.27,  7S§3;  Kxxiifr94;   xxxiii  2  fr  34  pr). 

7.  In  expressions  of  dying"  sine  liberitf  other  descendaiitB 
were  included  and  not  merely  the  first  grade  (D.  L  l6fr220). 
One  child  was  sufficient  (xxxv  1  fr  101  §  I ).  Whether  legitimate  > 
children  nnly  were  meant  was  &  question  answered  in  the 
negative  by  Papinian  in  the  case  of  a  freedman.  Acconling  to 
Ulpian  it  depended  on  the  testator's  understanding  of  the  terra, 
and  that  was  to  be  ^thered  from  his  rank,  intentions,  and  cir- 
cumstances  (D.  xxxvi  I  fr  1 8  §  4 ;  cf.  fr  79  §  I K  Children  begotten 
after  the  father  had  been  deported  or  become  servus  poenue  did 
not  count  aa  such  {ib.  fr  18  ^  5,6).  Nor  did  adopted  children  or 
children  who  predeceased  their  father  without  leaving  oHspriug 
(tt.  §7tXxxv  I  fr76).  It  was  not  necessary  that  the  children 
should  be  heirs  <D,  xix  fr  IJ4§  13). 

Posteri  did  not  inchide  liberti  {i.e.  the  freedinen'e  freedmen), 
even  in  a  trust  for  liberti  and  their  post^  { xxxii  fr  S3  §  I  J. 

8.  Trusts  to  give  freedom  to  slaves  were  very  common^  and 
if  the  intention  of  the  teatati>r  was  clear.,  diffiiculties  were  not 
allowed  to  prevail.  Thus  the  scruple*  about  making  a  legacy 
dependent  on  the  heir's  or  other's  wilS  largely  disappeared.  A 
request  to  the  heir  to  set  Stichus  free  was  not  vitiated  by  the 
condition  st  volitet'Vt:  nor  by  si  Sticftits  t>olusrit^  nor  by  »i  Seiut 
(another  person)  volaerit.  But  to  make  the  heirs  consent 
necessary  to  another's  setting  free  a  slave  invalidated  the 
request,  as  in  the  case  of  a  legacy,  iinleas  what  was  meant  wajs 
a  reasonable,  not  a  capricious  consent,  an  appeal  to  his  judgment 
aa  a  vir  bonus  on  the  conduct  of  the  slave.  That  the  heir 
should  fix  the  particular  time  or  select  the  particular  slave  out 
of  several  was  quite  allowable  (D.  xl  5  fr  46). 

The  intention  to  give  freedom  was  often  indirectly  expreaaed, 
6.g,  bj  such  expressions  as  nolo  alti  quam  tihi  Stichus  servicti.,  7*8 
Sticftum  atieiies,  SHchum  venire  nolo.     In  such  cases  tfae  slave 

&mi1y.  I  dovibt  this :  certAJnly  the  language  of  tho  trusts  is  difterent,  and 
in  frjS  tho  frtedmen  nre  named. 
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could  daim  his  freedom  at  once,  if  alienated  voluntarily  by 
the  heir.  But  it  wa&  otherwise  where  the  object  of  such 
expressions  was  rather  to  retain  the  slave's  services  for  the 
heir,  or  to  puniab  hiiu  by  preveating  hia  getting  a  better 
master  {ik  frg,  lO,  24  §  8). 

9.  A  trust  for  freedom  like  ather  trusts  and  legacies 
(not  charged  on  the  statutable  heir)  drops,  il'  the  will  giving 
them  is  broken  or  invalid.  But  it  doea  not  drop  because 
the  slave  had  been  bequeathed  to  someone  not  in  existence, 
or  to  oue  in  the  power  of  the  enemy,  or  criminally  condemned, 
and  the  bequest  therefore  treated  as  not  written.  He  who 
by  such  lapse  has  got  the  slave  will  be  bound  to  give  the 
fbeedom  (fr  24  §  n ,  26  §  6, 47  pr,  5 1  pr ;  xxxiv  8  fr  3).  Where 
a  legatee  is  asked  to  give  freedom  to  one  of  his  own  or 
another's  slaves,  and  the  legacy  is  not  equivalent  to  the  slave, 
be  is  still  bound,  if  he  at-cept  the  legacy,  to  free  hia  own  slave : 
but  not  bound  to  purchase  and  free  another's,  if  he  canoot  do  so 
with  the  amount  which  has  come  to  him  from  the  testator  (ex 
judi(?io  testatoris).  If  the  legacy  has  received  increase  from  the 
heir's  delay,  or  the  value  of  the  slave  has  decreased,  the  balance 
may  be  restnred.  If  he  is  asked  to  free  several,  the  legacy  may 
be  adequate  to  the  freedom  of  part,  and  the  selection  can  be 
made  by  following  the  order  in  the  will,  or  by  lot.  or  by  strioua 
estimation  of  the  respective  merits  of  the  slaves  in  question. 
If  the  legatee  has  accepted  the  legacy  and  trust  under  a  notion 
of  its  value,  which  owing  to  some  unexpected  occurrence  has 
been  disappointed,  and  the  value  is  no  longer  adequate,  the 
legatee  may  be  excused  from  the  trust  on  refunding  the  legacy. 
If  he  has  been  asked  not  only  to  free  one  of  his  own  slaves  hut 
to  hand  over  ta  him  the  legacy,  he  cannot  (at  least  in  the 
opinion  of  some  lawyers)  be  compelled  to  free  the  slave;  for 
then  he  must  also  pay  over  the  legacy  and  himself  have  nothing. 
If  however  he  is  allowed  by  the  terms  of  the  trust  to  defer  the 
payment,  the  freedom  will  be  in  abeyaace  till  the  profits  or 
interest  make  the  legacy  adequate  (D,  xl  5  fr24§|  12 — 20;  xxxv 
2  fr  36pr§  2). 

A  good  trust  for  freedom  will  be  enforced  notwithstanding 
any  alienation  or  usucaption  of  the  slave.     If  it  be  conditional. 
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alienation  is  not  barred,  but  the  slave  carries  with  him  his  title 
to  freedom^  and  if  the  condition  takes  effect,  he  must  be  freed. 
Coustitntions  of  Hadrian  and  Ant.  Pius  gave  the  slave  &  right 
to  be  heard  why  he  should  not^  instead  of  being  freed  by 
his  present  master,  or,  if  already  freed,  continuing  as  his 
freedman,  be  remitted  to  the  original  trustee  (xl  5  fr  24§2i). 
Incapacity  to  alienate  is  no  bar  to  executing  a  trust  for  freedom 
(fri2,5i§r). 

10.  A  series  of  senate's  decrees  from  and  after  Trajan's  time 
were  passed  to  remove  ditiSculties  in  executing  trusts  for  freedoms. 
The  SC.  Rubnmutm  A.th  I<*3  provided  for  the  case  when  persons 
(heir,  legatee,  purchaser,  etc.)  charged  with  the  tnist  kept  out 
of  the  way.  They  were  to  be  summoned  by  notice,  edict,  and 
letter :  the  praetor  heard  the  case  on  the  application  of  the 
slave  himself^  and,  if  he  found  the  trust  eifectnal,  declared  the 
slave  free,  just  aa  if  he  had  been  freed  directly  by  the  will :  he 
will  be  orcintts  libertvs.  The  SO.  Dasumianum  applied  the 
same  remedy  where  the  person  charged  with  the  trust  was  not 
hiding  or  unwilling  to  appear,  but  absent  for  gi>od  cause;  e.g. 
where  the  trust  was  charged  on  an  infant  or  madman,  or  captive, 
or  wards  who  had  no  guardians,  or  where  the  absence  of  either 
the  person  himself  or  his  guardians  was  due  to  danger  to  life, 
reputation,  or  property,  or  indeed  for  any  cause  not  fraudulent. 
The  SC,  VitT^tsianum  and  a  rescript  of  Ant.  Pius  provided  for 
the  case  of  the  trust's  being  charged  on  some  only  of  the  heirs, 
and  empowered  them  to  free  the  slave,  fixing  them  with  liability 
as  for  a  judgment  debt  to  the  other  heirs  for  the  value  of  these 
others'  shares  in  the  slave.  The  SC.  Ariiculeianum  A,D.  123 
empowered  Governors  of  provinces  to  act  in  such  matters, 
though  the  heirs  charged  were  not  of  their  province.  And  the 
SC,  Juncianum  applied  the  Uubrianuvi  to  coses  where  the  slave 
to  be  freed  was  not  at  the  time  of  death  the  property  of  testator. 
Where  there  was  no  heir  or  successor,  or  an  own  heir  had  kept 
aloof  from  the  inheritance,  a  senate's  decree  in  Hadrian's  time 
{Dasumiajium  ?)  ordered  that  application  be  made  to  the  praetor 
to  grant  the  freedom  :  and  in  that  case,  as  under  the  Rubrianum^ 
the  slave  would  be  freedman  of  testator  (orviniis),  and  testator'a 
family  would  be  patrons  and  guardians.     Where  the  RubHanum. 
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did  not  meet  the  case  becan^e  the  trust  wa«  imposed  on  a 
legatee  who.  though  present,  eoitld  not  free  the  slave,  because 
the  heir  had  not  conveyed  him  and  was  absent,  special  appli- 
cation to  the  emperor  was  necessary  (D.  xl  5  fr  5,  26  §  1 2 — ft  30 
§  14.  fr  36,  5 1  ^  4—  n  ;  xxvi  4  ^  3  §  3). 

11.  Extraordinary  tavunr  was  shewn  to  claims  for  freedom. 
Freedom  given  directly  by  will  to  a  slave  who  was  pledged  wa* 
in  strict  law  invalid ;  but  it  was  upheld,  as  if  given  by  a  truat 
(D.  xl  5  Ir  24  §  10).  Freedom  given  by  a  tnist.  imposed  on  the 
appointed  heir  and  substitute,  was  upheld,  though  both  died 
without  entry  on  the  inheritance  :  and  where  a  aoldier  had  in 
the  same  way  left  a  trust  for  the  slave  to  be  free  and  heir» 
his  freedom  and  huirship  were  both  upheld  {(t  4.2).  Where 
a  pregnant  woman  was  left  free  by  trust,  and  in  consequence  of 
delay  her  child  was  born  before  she  was  freed,  the  child  was 
ordered  to  be  made  over  tij  the  mother  to  be  manumitted  by  her, 
and  to  have  status  as  freebom  from  the  day  of  application. 
Marcian  (in  the  Digest)  says  that  the  rule  became  established 
that  such  a  child  should  be  held  freeborn  from  the  due  date  of 
the  trust:  if  the  trust  was  conditional  and  the  child  was  bom 
before  the  concUtion  took  eflfect,  he  should  be  freed  by  the 
mother  (fr  13,  26  §  I.  53).  And  generally  Marcus  Aurelius 
directed  that  trust-freedoms  should  not  be  destroyed  or  im- 
paired, nor  the  position  of  the  freedman  worsened  by  the  age  ur 
condition  or  delay  of  those  charged  with  the  trust  (fr  30  §  16 ; 

On  the  other  hand  a  trust  to  free  a  slave  who  had  carried  o& 
surne  of  LeHtatorg  goods  was  (by  a  rescript  of  Hadrian)  not  to  be 
enforced  until  an  arbiter  had  reported  what  was  due  to  the  heir, 
but  this  was  to  be  done  at  once  in  order  that  freedom  might 
not  be  delayed  (D.  xl  12  fr43). 


B.    Differences 

truata. 


between    direct     disposition    an< 


Trusts,  as  was  natui-al  from  their  nature,  being  originally 
mere  requests  destitute  of  necessary  form  or  legal  force,  were 
free  from  the  various  restrictions  to  which  legal  dispositions  of 
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property  at  death  were  subject;  and  though  some  of  this 
freedom  was  after  a  time  removed,  they  always  had  much  wider 
applicfttion  than  legacies!,  until  Juatiniac  assimilated  them. 
Gaiug  (ii  263 — 389)  and,  Ulpian  (xxv  1  — 13)  set  out  the 
differences  r 

1.  Tims  aa  regards  form  a  trust  may  be  expressed  iq  Greek 
(ur  Punic  or  Celtic  or  other  language,  L).  xxxii  fn  i  pr),  whereas 
latin  was  requisite  for  a  legacy.  It  does  not  require  the 
previous  institution  of  an  heir  but  may  be  expressed  generally, 
and,  even  where  there  is  no  will,  it  may  be  impofled  on  the 
suGcesaor  ab  intestato  {ad  guein  bona  ejus  pertment).  A  legacy 
must  be  imposed  on  an  heir,  whereas  a  trust  could  be  imposed 
either  on  a  heir  or  on  a  legatee,  whether  legatee  by  law  or 
by  trust.  A  legacy  may  not,  but  a  trust  may,  be  imposed  on 
the  father  or  master  of  a  son  (under  power)  or  a  slave,  if  son 
or  slave  are  heirs  or  legatees.  By  codicils  no  heir  can  be 
appointed  and  no  one  can  be  disinherited,  and  unless  they  are 
confirmed  by  a  will  either  in  anticipation  or  subsequently,  no 
legacy  can  be  given  :  but  a  trust  by  ctidicils,  confirmed  or  not, 
is  go'xi  for  securing  the  transference  of  the  inheritance  or  of 
any  single  object  to  another  (Paul  iv  [  §  10).  An  oral  declara- 
tion by  a  dying  woman  of  her  will  that  certain  slaves  be 
free  was   held  binding  as  a  trust  on  all  statutable  auccesaors 

(D.xl5fr47§4)- 

2.  Aa  regards  the  personal  recipients  of  the  benefit,  foreigners 
were  at  first  allowed  to  take  under  a  trust  (as  indeetl,  says  Gaius, 
this  was  the  chief  origin  of  trusts),  but  afterwards  it  was  for- 
bidden ;  and  by  a  senate's  decree  in  Hadrian's  time  things  left 
to  foreigner  by  trust  lapsed  to  the  Crown  {fisco\  The  tet 
Junia  prohibited  Latim^  from  taking  inheritances  or  legacies, 
but  they  could  take  them  by  trust.  The  lex  Voconia-  forbad 
women  being  appointed  heirs  to  anyone  registered  in  the 
census  as  possessing  lOOOOO  asses,  but,  if  he  left  a  trust 
for  a  woman  to  be  heir,  the  incapacity  dropped.  Unmarried 
persons  {cmlibee)  were  forbidden  by  the  le:r-  Julia  to  take  in- 
heritances or  legacies,  but  for  a  time  they  were  thought  capable 
of  taking  them  by  a  trust.  Married  but  childless  persons 
{orbi)  were  mulcted  by  the  leu:  Papia  of  half  an  inheritance  or 
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legacy :  trusts  they  were  thought  capable  of  taking  whole ; 
but  this  was  aftH?rwards  forbidden  by  the  SG.  Peg^simmm  wbich 
treated  them  as  lapses.  An  uncertaJu  person,  which  term  in- 
cludcKi  an  alien  postumous  child  (cf.  p.  194),  could  not  be  made 
heir  or  have  a  legacy  left  him:  a  trust  in  bis  favour  was  good,  until 
a  senate's  decree  under  Hadriau  put  trusts  in  this  matter  under 
the  same  rule  as  direct  legacies  and  iDheritancea.  Townsmen 
(muwicipes)  could  not  be  made  heirs  directly^  but  could  take 
under  a  trust.  This  applies  (by  a  SC.  Ajwo^iianum)  to  all  com- 
munities in  the  empire  :  for  the  purposes  of  suits  they  had  to 
appoint  an  actor  (Ulp.  xxii  5  ;  D.  xxxvi  i  fr  27). 

3.  A  will  can  directly  appoint  not  only  an  immediate  heir, 
but  provide  for  another  to  be  heir,  if  he  fail  to  become  30.  Only 
in  the  case  of  a  child  under  puberty  can  a  testator  provide 
a  Buccessor  to  one  who  has  actually  become  heir.  But  by 
way  of  trust  he  can  go  further.  He  can  request  his  heir, 
after  due  entry  on  the  inheritance,  either  then  or  at  home  later 
time  or  when  he  dies,  to  transfer  the  iniieritance  in  whole  or  in 
part  to  fiomeone  else.  Or  he  may  effect  the  same  purpose 
more  directly  by  using  «uch  words  as  these;  'On  the  death  of 
my  heir  Tttiua  I  will  my  inheritance  to  belong  to  P,  Maevius.' 
In  both  cases  the  heir  is  under  an  obligation  to  restore  the 
inheritance  to  the  person  named.  In  this  way,  by  any  words 
indicating  his  intention,  he  can  impose  on  a  father  made  heir 
the  obligation  to  pass  the  inheritance  to  his  son  on  death  (D. 
xxxii  fr  1 1  §  10).  A  trust-legacy  pridie  quam  moi-ieUir  was  good : 
a  direct  legacy  was  not  (Paul  iv  I  §  I  r),  cf,  p.  304. 

4.  Again,  in  the  case  of  freedoms.  A  senate's  decree  forbids 
a  slave  under  thirty  years  old  being  made  free  and  heii-  by  will, 
but  the  genera!  opinion  was  that  he  might  by  will  be  declared 
free  on  attaining  that  age,  and  a  trust  be  imposed  for  the 
restoration  of  the  inheritance  to  him.  If  freedom  were  given 
to  the  same  slave  on  different  conditions  in  the  same  will,  the 
slave  could  choose  the  easiest ;  if  it  were  given  by  trust,  the 
last  mentioned  was,  by  a  rescript  of  Caracalla,  authoritative 
(D.  xiiV  I  fr  90). 

As  has  been  said  above  (pp.  28,  S2)  any  slaves  who  are  set 
free  by  direct  words  are  the  freedmen  of  the  testator;  whose 
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children,  or  such  one  or  more  as  the  testator  chose  to  assign 
them  to,  had  a  statutable  right  of  guardianship  over  them 
aod  inheritance  to  them.  But  only  such  slaves  could  be  directly 
set  free  as  the  testator  owned  in  full  right  both  at  the  time  of 
making  the  will  and  at  the  time  of  death.  In  trusts  it  was 
different.  Any  slave  whatever  whether  testator's  or  another's 
(subject  to  his  master's  consent  to  sell  him)  could  be  the  object 
of  a  trust  as  of  a  damnatory  legacy  for  his  purchase  and  tuanu- 
mission ;  and  when  freed  becomes  the  freedman  of  the  trugtee, 
who  however  has  only  rights  to  inheritance^  not  to  services.  If 
the  owner  declines  to  sell,  the  trust  drops  altogether,  without 
any  allowance  or  deduction,  freedom  being  inestimable  in  money* 

5,  Other  differences  between  direct  disposition  and  trusts  by 
will  were  that  legacies  were  sued  for  by  the  regular  issue  tried 
by  a  judge ;  trusts  were  dealt  with  at  Rome  by  the  consul  or 
a  praetor  specially  appointed  for  this  jurisdiction  in  the 
provinces  by  the  Governor;  suits  for  legacies  were  not  beard 
in  vacations ;  trusts  were  heard  (at  Rome)  all  through  the  year. 
Interest  and  fruits  were  due  on  trusts  if  the  trustee  made 
delay  in  discharging  them :  but  on  legacies,  as  a  rescript  of 
Hadrian  declared,  interest  was  not  due,  except  probably  in  the 
case  of  legacies  sinendi  modo  (see  p,  297).  There  was  no 
doubling  the  amount  claimed  under  a  trust,  as  there  was 
under  a  damnatory  legacy  if  the  claim  was  disputed  \  and 
money  which  was  not  due,  if  paid  under  a  trust,  could  be 
recovered,  which  was  not  the  case  in  damnatoiy  or^  as  Ulpiau 
and  Paul  say,  in  any  legacies. 

The  imposition  of  a  trust  by  way  of  penalty  was  by  Gaius' 
time  (there  were  doubts  before)  held  invalid  aa  in  the  case  of 
legacies.  So  a  trust  for  adoption  of  a  particular  person,  to  be 
enforced  by  disinheritance  or  revocation  of  legacy  in  case  of 
disobedience,  was  held  invalid  (D-  xxxii  fr  4J  §  8). 

A  guardian  could  not  be  appointed  by  trust  {Oai,  ii  2S9). 

Protection  by  requiring  security,  sending  into  posaeasion, 
interdict,  or  other  proceeding  extra  orditiem,  was  given  to 
l^ratees  by  trust  as  to  direct  legatees ;  see  p.  354, 
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C.     Transference  by  heir-at-law  to  heir  by  tt'u&t. 


1.   Ai 


eUte  to  all  I 


ily  I 


;  of  the  iuheritauee : 


,  trust  ra 

it  may  be  ftbsftlute  or  conditional,  to  takt*  place  at  once  or  on  a, 
future  day.  It  has  however  no  strictly  legal  effect  of  itself.  The 
heir  who  has  entered  is  not  by  the  trust  or  by  aoy  action  under 
the  tnist  divested  of  his  rights  and  obligations  as  heir;  but  by 
the  aid  of  the  praetor  (who  could  give  or  refuse  actions  and 
pleas),  praotical  effect  was  given  to  the  trust.  The  method! 
adopted  wft.s  for  the  heir-at-law  to  sell  the  inheritance  for  a 
nominal  consideration  (nummo  una)  to  the  heir  by  tnist,  and 
the  two  parties  entered  into  the  covenants  usual  on  the  sale  of 
an  inheritance.  The  heir-at-law  stipulated  that  the  heir  by 
trust  should  indemnify  him  for  anything  he  might  be  adjudged 
to  pay  or  might  have  otherwise  given  in  good  faith  on  account 
of  the  inheritance,  and  generally  that  he  should  be  duly  de- 
fended in  any  action  brought  againat  him  as  heir,  And  the 
heir  by  trust  stipulated  that  the  heir-at-law  should  hand  over 
(restiUti)  to  him  anything  which  might  have  come  to  the  heir- 
at-law  from,  the  inheritanco,  and  allaw  him  to  use  as  hie  procu- 
rator or  cognitor  the  usual  actions  of  an  heir  (Oai.  ii  250 — 252X 
If  the  trust  affected  only  a  part  of  the  inheritance,  the  position 
of  the  two  parties  was  like  that  of  the  heir  and  the  legatee  of  a 
share,  and  corresponding  covenants  {partis  et  pro  p^rte,  i.e. 
claiming  a  part  and  liable  in  proportion)  were  entered  into 
between  them  for  sharing  in  due  proportion  the  gains  and 
losses  of  the  common  inheritance  (ib.  254). 

2.  The  cumbrous  method  of  a  sale  and  covenantswas  rendered 
superfluous  by  a  decree  of  the  senate  in  the  reign  of  Nero  and 
consulate  of  Trebellius  Maximus  and  Anuaeus  Seneca  (25  Aug. 
A.D.  57  probably;  so  Mommaen).  By  thia  decree  it  was  enacted 
that  '  in  causes  of  trust' inheritance  all  suits  dependent  bv  the 
'  civil  law  on  decej^ed's  estate,  should  follow  the  transfer  of  right 
'and  profit  rather  than  imperil  the  person  who  had  fulfilled 
'the  testator^s  trust,  and  consequently  that  all  actions  which 
*  were  usually  allowed  for  and  againE*t  the  heirs  should  not  be 
'allowed  for  and  against  those  persons  who  had  restored  aa 
'  required  by  the  will,  but  should  be  allowed  for  and  against 
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'those  persons  to  whom  the  inheritance  had  been  duly  restored, 
'iitt  order  the  better  to  establish  the  last  will  of  the  deceased.' 
The  praetor  accordingly  granted  analogous  (utiles)  actions  to 
and  against  the  trust-heirs  just  as  if  they  were  heirs  by  the 
civil  law,  and  they  were  set  forth  io  the  ©diet  (Gai.  ii  253;  D. 
xxxvi  1  fr  I  pr  and  §  i  which  is  fuller  than  Gains).  For  any 
other  actions  resting  on  praetorian  authority,  which  the  heir- 
at-law  would  usually  have,  the  praetor  required  no  authority 
from  a  decree  of  the  aenate :  he  would  naturally  adjust  those 
to  the  wants  of  the  trust-heirs  (D.  ib.  fr  41  pr). 

3.  But  while  both  heir-at-law  and  heir  by  trust  were  thus 
protected  and  the  creditors  and  legatees  of  deceased  also  pro- 
tected if  the  trust  took  effect,  there  was  no  protection  fur  the 
trust  itself.  The  same  difficulty  arose  here  which  had  arisen 
in  the  case  of  heir  and  legatees  and  had  Hoally  led  to  the 
enactment  of  the  lex  Falcidiu.  If  nn  heir  was  called  upon  to 
restore  the  whole  or  greater  part  of  the  estate,  he  had  little  or 
no  inducement  to  enter,  and,  if  he  suspected  the  estate  to  be 
insolvent,  he  might  decline  to  enter  whether  he  had  to  restore 
less  or  more.  In  any  case,  if  he  did  not  enter,  the  will  failed 
and  the  trust  with  it.  To  remove  these  causes  for  the  heir's 
reluctance  and  make  the  [heir  by  truyt  secure  of  the  option,  a 
senate's  decree  was  passed  in  the  reign  of  Vespasian  and  the 
consulship  of  Pegasus  (the  well-known  lawyer)  and  Pusio  (cir. 
70  kj>.)  by  which  the  heir-at-law  was  authorised  to  deduct,  as 
he  might  do  under  the  le^  Falddm  in  the  case  of  legacies,  a 
fourth  part  of  the  inheritance.  And  in  practice  this  principle 
was  applied  also  to  cases  where  the  heir-at-law  was  only  heir 
to  a  part,  and  was  requested  to  hand  over  the  whole  or  part  of 
his  share:  he  could  retain  one-fourth  of  it,  A  further  provision 
of  the  decree  waa  that  if  the  heir-at-law  thought  the  inherit- 
ance was  insolvent  and  on  that  or  other  grounds  declined  to 
enter,  the  heir  by  trust  might  apply  to  the  praetor,  who  could 
then  order  the  heir-at-law  to  enter  and  restore  the  inheritance, 
analogous  actions  being  granted  to  and  against  the  heir  by 
trustp  as  if  the  transfer  had  been  made  under  the  TrebelUan 
decree.  The  heir-at-law  in  this  case  retained  nothing  and  ran 
no  risk  {ih.  254,  258,  259;  Ulp.  xxv  16;  D,  xxxvi  i  fr  4). 
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4.  There  were  thus  two  p^oce<^u^es^  If  the  heir-at-law  waa 
willing  to  enter  and  restore  iu  conformity  with  testator's  request 
whether  the  whole  or  part  of  the  inheritance  or  of  hia  share, 
there  was  no  need  of  auy  stipulations  between  him  and  the  heir 
by  trust ;  the  Trebellian  decree  met  the  case.  In  civil  law  he 
remained  capable  of  suing  and  liable  to  i^iuit  for  the  whole,  but 
the  pmetor  controlled  and  protected  hini,  so  that  in  fact  he 
sued  and  was  sued  only  so  far  as  he  retained  any  share  of  the 
estate,  while  the  heir  by  trust  sued  and  was  sued  by  analogous 
actions  for  what  he  received.  If  he  declined  to  enter  at  all, 
the  heir  by  trust  could  compel  him  and  the  principle  of  the 
Trebellian  decree  applied  :  the  heir-at-law  under  the  control 
of  the  pi^aetor  parted  with  everything,  both  emolument  and 
liability,  .and  the  heir  by  trust  took  all.  But  if  the  heir-at-law, 
being  left  by  testator  heir  to  leas  than  one-fourth,  claimed  his 
full  fourth  under  the  Pegasian  decree,  he  iiiuet  secure  himself  by 
covenants  with  the  trust-heir,  and  the  truet-heir,  like  the  legatee 
of  a  share,  must  get  reciprocal  covenants  from  him  (Oat.  ii  255 
—257;  Ulp  XXV  14,  15;  Paul  iv  3  §§  1—3). 

5.  If  the  heir  was  asked  to  restore,  after  reserving  or  taking 
(not  a  proportionate  part  but)  some  speciBc  thing  (deducta  aut 
praecepta  aliqua  re)  or  things,  or  a  certain  amount  uf  money,  and 
he  restored  accordingly,  he  was  not  liable  for  any  actions  against 
the  inheritance :  they  all  pasaed  (in  solidmn)  to  the  trust-heir» 
even  if  the  thing  retained  was  more  than  the  Falcidian  fourth 
or  even  contained  the  bulk  of  the  deceased's  estate.  The  in- 
heritance might  thua  become  worthless  to  the  heir  by  trust  or 
dangerous  to  accept  (D,  xxxvi  i  ft-  31  §  3 ;  fr  t  §  16;  cf.  Just,  ii 

6.  The  Trebellian  decree  and  the  Pegasiau  decree  were  appli- 
cable whenever  the  trust  was  imposed  on  an  heir,  whether  heir 
by  will  or  a  statutable  heir,  or  an  heir  by  trust ;  and  their  heirs 
or  the  possessors  of  their  estate^  or  a  father  or  master  who  has 
acquired  the  inheritauce  through  his  son  or  slave,  couM  all  act 

1  Justinian  apctaks  of  the  mptiosat  et  ipai*  veteritnu  odiamiM  Pat^atuxni 
»sna(tt£  etmgulti  tin\^g6»,  Hc<  amalgaminted  the  two  dectieea  and  treated  all 
ae  referable  to  SO,  Tr^Uiwium  (Cttimt.  Tanta  %€a).  So  in  the  Injstitutea 
ii  33  §  7' 
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under  the  decree.  It  applied  alao  to  the  will  of  n  aon  under 
power  in  respect  of  his  camp-peculium  (D.  xxxvi  i  fr  1 1  5 — §  8 ; 
fr4j§i;  fr  57  §  3).  The  restoration  of  the  inheritance  is 
effected  by  allowing  the  heir  by  trust  trj  take  poaseaaiou  of  the 
things  of  the  estate  on  that  account,  or  by  approval  of  his  actioD 
in  doidg  so,  or  by  transfer  to  another  at  the  rerpiest  of  the  heir 
by  trust.  And  the  heir's  allowance  may  be  signified  either  by 
word  or  letter  or  messftge.  Restoration  raay  be  made  by  the 
heir's  heir  if  the  heir  be  dead;  or  by  a  father  or  master  who 
has  acquired  the  inheritance  by  his  son  or  slave;  or  with  the 
authority  of  his  g'uardian  by  or  to  a  ward  or  to  a  ward's  slave 
on  his  account,  or  according  to  a  rescript  of  Ant.  Pius  by  the 
caretaker  of  a  madman  (fr  36,  38,  41  §  I.  66  §  2,  67  §§  3,  4). 
These  decrees  do  not  apply  to  a  legatee  of  a  i^hare  of  the 
inheritance  who  is  asked  to  restore  it  to  another  (fr  23  |  5), 

Even  if  the  heir  by  tnist  has  not  actually  taken  possciision, 
the  flssetfl  of  the  inheritance  becnuie  by  the  act  of  the  heir-at-law 
part  of  the  trust-heir's  goods  {in  bonis  Jiunt  ejW),  and  the  actions 
will  be  transferred  either  wholly,  if  the  whole  inheritance  was 
the  subject  of  the  trust,  or  partially,  if  the  trust  affected  only  a 
portion,  even  though  the  heir  actually  transferred  more.  And 
the  like  partial  transfer  occurred  when  the  heir-at-law  or  the 
heir  by  trust  died  before  it  could  be  effected,  leaving  several 
heirs  who  did  not  act  all  at  once  (fr  65  pr§3,  66§  ^).  If  the 
trust  was  to  transfer  the  inheritance,  partly  to  one,  absolutely 
or  at  a  fixed  time,  and  partly  to  another  under  a  condition,  the 
heir-at-law  will  transfer  the  whole  to  the  former,  and  on  the 
occurrence  of  the  condition,  if  the  latter  accept,  the  rights  of 
action  for  his  share  shift  to  him  aa  of  course  (fr  1  §9).  The 
restoration  may  be  made  in  the  absence  of  the  heir  by  trust  to 
his  procurator,  who  if  there  be  doubt  as  to  his  authority 
must  give  security  for  his  principals  ratification.  The  actions 
will  pass  to  the  heir  by  trust  only  when  he  accepts  (frSSj  i). 
If  there  be  a  temporary  action  in  the  inheritance,,  time  wiEl  run 
against  the  heir  by  trust  from  the  time  at  which  it  was  first  in 
the  power  of  the  heir-at-law  to  sue  (fr72§2).  The  actual 
presence  of  the  heir-at-law  is  opt  necessary  for  the  transfer 
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If  the  heir  by  trmat  is  aoother's  slave  or  sod,  restoration  to 
him  requires  his  master's  consent,  but  not  necensarUy  before, 
as  in  the  case  of  accepting  an  inheritance :  rntiHcation  is  sn^- 
ciemt,  aa  in  the  case  of  bttnorum  posses^o,  and  the  acttoofl  then 
pass  by  the  Trebellian  decree.  The  consent  or  service  of  the 
slave  is  not  necessary  here,  as  it  is  in  both  the  other  cases  (fr  3 1 
§  2,  6y  pr).  If  the  heir-at-law  is  rei^uested  to  niaunmit  w>iue  of 
his  own  staves  aud  restoi>e  the  inheritAnce  to  them,  he  will  be 
entitled  to  deduct  their  value  besides  a  fourth  of  the  inherit- 
ance after  auch  deduction  (fr  28  §  1/), 

7.  Whether  the  heir-at-law  was  bound  to  hand  over  fimita, 
rents,  aud  interest  011  investments  taken  since  testator's  death, 
vvaa  much  discussed.  All  fruits,  offspring  of  slaves,  etc.  gathered 
before  the  heir's  entry,  must  be  restored  along  with  it.  Aud 
acquisitions  made  by  atiputation  or  manciimtion  by  slaves 
belonging  to  the  inheritance  are  in  the  same  position.  After 
the  heirs  entry,  until  application  ia  made  to  him  to  restore  to 
the  heir  by  trust,  all  such  gains  made  by  himself,  or  slavea 
belonging  to  the  inheritance,  including  inheritances  and  legacies 
left  to  them  and  accepted  by  him,  but  not  including  offspring  of 
slaveH,  become  his  property  by  the  act  of  perception,  and  (unless 
testator  has  otherwise  directed)  he  is  not  bound  to  hand  them 
over,  and  if  entering  %'oluntari!y  can  claim  his  fourth  beside 
(Paul  iii  8  §  4;  D.  xxii  i  fr  3  pr;  xxxvi  i  fr  jgpr,  23§§2»  3.28§  i, 
46  §  i).  If  the  trust  was  not  to  take  effect  until  some  future 
time,  or  on  the  death  of  the  heir-atdaw,  or  on  the  occurrence  of 
some  condition,  sa  that  the  heir-at-law  would  by  the  authority 
of  the  testator  (not  by  neglect  of  the  trust-heir)  have  for  some 
time  the  enjoyment  of  the  estate,  he  must  set  them  off  against 
his  claim  to  a  fourth  of  the  inheritance,  and  the  prtjfits  thereof; 
if  they  exceed  that,  he  is  entitled  to  keep  the  excess  over  what 
may  be  necessary  to  make  up  the  inheritance  (so  far  as  transfer- 
able under  trust)  to  the  value  as  left  by  testator  (D.  fr  1 9  §§  1,2; 
23  §  2;  28  §  16;  34;  60  §  5;  cf  xxxii  fr  83  pr).  As  soon  as  demand 
to  restore  in  accordance  with  the  trust  is  made,  delay  beginfl, 
and  from  that  date  all  profits  atid  gains  accruing  due  from  the 
estate,  less  proper  expenditure  on  it,  must  be  handed  over  to 
the  heir  by  truBt,  who  is  entitled  to  sue  debtors  to  the  inheritaace 
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for  all  unpaid  arremre,  and  is  liable  to  creditors  for  the 
like  (Gai.ii28o;  Pauliii8§4;  D.  xxii  i  fr  3  pr;  xxivi  i  fr6o). 
Losses,  unleas  caused  by  his  grosa  negligence  (culpa  quae  dolo 
proximaesi),  the  heir-at-law  is  not  bound  to  make  up  (except 
AS  abi>V(2),  but  for  alienations,  maaumiasioas^  or  damage,  com- 
mitted by  him,  he  is  responsible  by  petition  on  the  trust  (fr  23 
§3j72§i).  a  right  of  action  acquired  by  him  under  the 
Aquilian  statute  for  injury  to  a  slave  of  the  inheritance  doea 
not  pass  to  the  trust-heir ;  for  the  Trebelliaa  decree  passes  only 
actions  belonging  to  deceaaed'H  estate,  i.e.  acquired  before 
the  heir's  entry  (fr68§2)\  Nor  has  the  trust-heir  actions 
(9,g.  Serviana)  for  pledges  taken  by  the  heir-at-law  to  secure 
estate-money  lent  either  by  him  or  by  testator;  but  by  suit  on 
the  trust  he  can  get  aurrender  of  these  actions  (fr  75  pr).  Rights 
concerned  with  tombs  remain  with  the  heir-at-law  (fr43§i). 
Servitudes  which  were  due  between  land  or  houses  of  the  heir- 
at-law  and  testator  are  held  to  be  still  good,  notwithstanding 
the  temporary  merger  (fr  75  §  i).  Accretions  to  land  by  allu- 
vion or  the  rise  of  islands  pass  to  the  legatee  by  truyt  as  part  of 
the  corpus  of  the  trust  (1).  xxxii  fr  i6). 

When  the  truat  is  to  restore  'what  shall  be  left  of  the 
inheritance,'  e,g.  at  the  heir-at-law's  death,  the  heir  by  trust 
baa  a  right  to  demand  not  only  the  replacement  of  anything 
spent  or  alienated  with  a  view  to  reduce  the  trust  fund,  but 
also  to  have  the  heir-at-law's  expenditure  apportioned  rea^on- 
ahly  between  the  trust-fund  and  his  own  estate*  This  was  by 
a  decree  of  M.  Aurelius  (fr  56). 

8.  The  beir-at-law  ia  not  bound  to  give  any  guaranty 
against  eviction  :  the  goods  and  land  pass  as  they  are,  but  on 
the  contrary  he  is  entitled  to  be  secured  against  eviction  of  any 
he  may  have  sold  (fr  71).  And  if  he  has  retained  a  farm  by 
testator's  wish,  he  can  claim  security  against  eviction:  or  else, 
as  Julian  suggested,  the  farm  could  be  valued  at  what  it  would 

1  See  DcjDeftiii'B  Comment,  vii  35  (vol.  i  p.  661,  ed.  Florent.  1821). 
F.  Stoniniaen  {Erort&r.  l  103)  holds  that  the  heir-nt-kw  would  he  bound 
to  siirreDder  this  to  the  tniat-heir.  So  also  A,  Peraice  {BacMt«tchiidigimgsn 
p.  189).  If  the  right  wart  acquired  before  delaj,  why  should  it,  be  ttans- 
ferred  any  more  tliaci  other  acquiaitioiia  ? 
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fetch  if  purchaser  took  the  risk  of  eviction,  and  if  the  value  be 
less  than  a  fourth  of  the  estate  the  heir  by  fcnist  should  make  it 
up  (fr  1  §  i6> 

So  far  as  any  legacies  or  freedoms  are  charged  on  the  in- 
heritance or  part  of  the  inheritance  transferred,  the  trust-heir 
is  liable  wholly  or  proportionately  (fr  I  §§  17,  20,  21). 

Dowry  is  subject  to  its  own  rules  and  though  found  in  the 
property  passing  to  the  heir-at-law,  whether  as  a  praelegatum 
or  not,  is  not  part  of  the  estate  so  as  to  come  under  the 
obligation  to  restore  (fr53,  61  §i,64pr). 

An  heir-at-law  who  has  restored  an  inheritance  without 
deducting  his  fourth,  has  prima  facie  no  right  to  recover  by 
condiciio  indebitif  but  he  can  recover  if  he  prove  that  hi&  action 
really  was  due  to  raistJike;  or,  if  he  come  into  possession  of  any 
of  the  inheritance,  he  can  retain  it  till  satisfied  (fr22,  70  §  I  ; 
Paul  iv  3  1 4). 

A  legatee  by  law  or  trust  to  whom  the  inheritance  has  also 
been  transferred  cannot  claim  the  Falcidian  deduction  from. 
legacies  he  may  have  to  pay  (D.  xxxv  2  fr47  §  i). 

9.  The  second  provision  of  the  SC  Pegagianum  gave  further 
protection  to  the  trust.  The  heir-at-law  might  well  prefer^  if 
he  could  only  expect  a  fourth  of  the  iuheritance,  which  perhaps 
might  be  loaded  with  debt,  to  decline  altogether.  On  the 
applicalion  of  the  trust-heir  he  could  be  compelled  to  enter 
and  restore  the  inheritance.  He  was  not  bound  to  shew  that 
the  inheritance  was  insolvent  or  in  fact  to  give  any  reason  for 
his  refusal.  If  he  were  doubtful,  he  might  obtain  time  for 
deliberation  even  after  entry,  and  then,  if  he  accepted  the 
inheritance  and  duly  restored^  he  would  be  deemed  to  have 
entered  voluntai'ily  and  be  entitled  to  claim  a  fourth.  Other- 
wise he  would  be  ordered  to  restore  and  would  practically  be 
relieved  from  all  responeibility,  but  would  take  neither  hia 
fourth  nor  anything  from  the  inheritance,  unless  expressly  left 
him  in  view  of  this  case.  Anything  directed  by  testator  to  be 
given  to  the  heir  by  a  slave  as  a  condition  of  his  freedom  is 
taken  and  retained  by  the  heir.  If  the  heir-at-law  was  ordered 
by  testator  to  eater  in  some   special   place   and   declined   to 


Ch  IX  c]    Tninsference  under  compulsion 


377 


accept,  he  could  be  compelled  to  jfo  there  and  enter,  his  travel- 
ling expenses  being  paid.  But  for  restoration  his  presence 
was  not  necessary ;  and  the  Application  to  the  pmetor  might 
be  made  by  a  procurator  for  the  trust-heir  (D.  xxxvi  I  fr4, 
6  pr. 9  S  [,  2.  6,  fr  ;.  9  §  M I  §  2, 28  §  15,  73  ;  xxxv  i  fr44  §  5). 
The  effect  of  the  entry  and  restoration  would  be  to  uphold  the 
will  including  a  piipillar  will,  legacies  and  freedoms,  the  tnist- 
heir  taking  the  place  of  the  heir-at-law  as  regards  rights  and 
liabiiities  (xxxvi  i  fr  15  §  z»  57  §  2 ;  xxviii  6  fr  3S  §  3). 

Thia  power  of  compulaion  on  the  heir  to  enter  oidy  applied 
to  one  who  waa  asked  to  restore  the  inheritance  or  part  of  it, 
not  merely  to  restore  some  definite  thing:  in  the  latter  case  the 
heir-at-law  woidd  be  transferring  emolument  but  not  thereby 
gaining  any  relief  from  liability  to  action.  The  preci&e  term 
used  to  denote  the  inheritance  was  unimportant,  but  it  must 
be  one  which  meant  the  universiUis  or  complex  of  rights  and 
_  liabilitie-8  and  not  a  separate  thing.  Thus  besides  hereditaa, 
bona  or  familm  or  pecunui  or  univet'sa  res  mea.  or  ovinia  mea 
or  patrinionitim  or  Jacitltates  or  qtiicqmd  kabeo  or  cetiaua  7neit3 
or  substantia  mea  or  peculium  vieum  (testator  speaking  depre- 
ciatively  of  his  property)  wuuld  all  imply  the  succession  as  a 
whole  (including  actions),  unless  a  different  intention  was 
manifest.  Such  an  expression  as  quidqutd  ad  te  ex  hereditate 
hon%&}e  meis  pervenerit  rago  restitwt.%  strictly  taken,  denotes 
only  the  balance  after  burdens  have  been  discharged,  but  it 
wag  held  that  pervenire  was  usetl  loosely,  and  that  the  whole 
succession  was  meant.  So  heredita^  deduvto  aere  alieno  or 
deductis  legatis  was  thought  by  some  lawyers  to  involve  the 
absurdity  of  subtracting  definite  qtiantitiefl  from  an  ideal  whole: 
but  Julian  held  that  the  heir-at-law  should  transfer  the  estate 
under  the  Trebellian  decree,  and  if  he  paid  the  legacies  and 
debts  and  claimed  his  fourth,  he  should  guaranty  the  heir  by 
trust  against  the  legatees  and  creditors.  A  soldier's  will  was 
privilegeij  in  this  respect  a.^  in  others,  and,  if  it  contained  a 
trufit  for  the  transfer  of  some  particular  thing  or  collection  of 
things  {e.g.  res  Italicas),  the  heir-at-law  was  compellable  to 
enter  and  transfer,  and  actions  relating  thereto  would  pass  as 
if  under  the  Trebellian  decree  (D.  xxxvi  i  fr  1 5  §  5 —  1 7  §§  3,  6, 
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10.  A  patron  appointed  heir  to  hia  due  share  and  asked 
to  restore  it  to  testatar'a  disiuherited  childreu  can,  if  necessary, 
be  compelled  to  cuter  and  restore.  A  son  under  power  or 
other  necessary  heirs  cai)  be  compelled  to  intermeddle  with 
the  inheritance  and  restore,  and  in  all  these  cases  the  actions 
will  pafls  to  the  trust-heir.  So  also  the  Crown  and  townsmen 
and  ia  practice  heira  on  intestacy  and  praetorian  :iUcce:asora 
were  held  compellable  (fr  6  §§  i — 4 ;  66  §  i,  3).  An  heir  can  be 
compelled  to  enter  and  restore  to  his  own  son  or  to  auother'a 
slave,  whether  the  slave  was  freed  directly  or  by  trust; 
but  he  could  not  be  cotnpetled  to  restore  to  hia  own  Blave, 
even  if  someone  was  ready  to  guaranty  him  against  loss. 
If  however  he  chtxise  to  enter,  ho  must  give  the  freedom 
and  the  inheritance  according  to  the  trust.  A  mere  trust  for 
freedotn  (without  inheritance)  is  not  sufficient  basis  for  com- 
putsion  (fr  17  §§  n,  J  3,  14,  fr  23  §  I,  54  §  1).  Where  the  heir  by 
trust  is  an  infant  or  mute,  the  praetor  will  on  the  application  of 
the  guardian  or  caretaker  compel  the  heir-at-law  to  enter  and 
restore  to  them ;  and  they  will  be  held  capable  under  the 
authority  of  the  gunrdian  or  caretaker  of  accepting  the  in- 
heritance at  their  own  risk,  as  they  are  held  capable  of  taking  a 
grant  of  possession  of  the  estate  or  g{  pi'o  hej-ede  (jerere  (fr  6  j  ^  s). 

If  the  appointment  of  heir-at-law  is  conditional,  and  the 
condition  is  within  the  power  of  the  heir  and  neither  difficult 
nor  expensive  to  perform,  the  triiat-heir  can  Ibrce  its  perform- 
ance, by  tendering  money  for  the  cost.  If  the  conilitioa  is 
disgraceful,  the  praetor  will  discharge  it,  and  order  the  heir-at- 
law  to  use  aaalagoua  actions  or  apply  for  possession  of  the 
estate  in  accordance  with  the  will  and  then  transfer  estate  and 
actions  to  the  trust-heir.  If  the  heir  was  directed  to  bear  the 
testator's  name,  the  condition  ia  not  disgraceful,  but  if  desired 
the  praetor  will  di&charge  it.  No  application  for  compulsion 
can  he  made  by  a  tniat-hetr,  until  the  occurrence  of  the 
condition  on  which  hia  own  title  is  based  (fr65|§7— 10, 
cf.  2S§4). 

11.  Where  there  are  several  truat-heira  entitled,  the  rule 
was  that  the  whole  iuherttance  passed  to  anyone  who  applied 
to  the  praetor  for  a  compulsory  order,  the  others  being  left  to 
claim    from  hira.      In  this  case  even  if  they  did  not  join  in 
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the  application,  the  heir-at-law  could  not  claim  his  fourth. 
But  if  the  applicant  did  not  ask  for  the  whole  inheritance, 
but  only  for  hia  own  share,  he  obtained  only  that,  and  the 
heir-ut-law  was  not  debarred  from  claiming  a  fourth  from 
the  rest,  if  he  voluntarily  tmnaferred  to  them  (fr  17  §§  4,  8,  9). 

If  an  emancipated  son  has  already  got  possession  of  the 
estate  contra  tabulas,  the  heir-at-law  ia  no  longer  compellable 
to  enter  or  to  perform  the  trusts  (fr  2S  §  6). 

If  the  heir-at-law  enter  on  &  compulsory  order,  the  trust- 
heir  cannot  escape  liability  by  declining  bo  take  up  the  in- 
heritance. And  where  testator  has  given  a  slave  freedom  and 
made  him  heir  by  trust,  and  the  heir-at-law  b  compelled  to 
enter,  the  freedman's  heir  cannot  avoid  taking  up  the  trust. 
The  heir  by  trust  is  liable  to  be  sued  either  where  he  lives, 
or,  if  he  desire  it,  where  the  larger  part  of  the  restored  inherit- 
ance is  (fr  46  pr,  68  §4,  69  pr;  V.  1  fr5opr,§2). 


CHAPTER  X. 
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A.    Restrictions  on   the  capacity  of  unmarried  or 

CHILDLESS   PERSONS. 

The  provisions  of  the  lex  Julia  (18  B.C.)  and  leis  Papia 
Poppaea  (9  A.D.)  have  come  down  to  us  imperfectly  (they  were 
abrogated  by  Constantine),  and  affect  many  parts  of  the  law'. 
Some  of  the  provisions  may  best  be  given  here  (see  also,  p,  90). 

1.  Unmarried  pei-sons  {oaelibes)  were  incapable  by  the  lex 
Julia  of  taking  either  inheritances  or  le^^ies,  and  the  SC. 
Ptgaslanutn.  extended  this  prohibition  to  trusts  (Gai.  ii  in,  2S6). 

'  The  ijreciae  relation  of  the  two  laws  is  not  kuowxi,  utid  the  date  of 
the  tvx:  Jidia  de  maritandis  ordinibaa  (as  sutnetiiu^  called)  IS  dlMputed. 
Horace't!)  words  in  the  Carmen  necul'tre  17  Dim.  prodnnu  »ubol^n,  pairum- 
^ue  pro»pere9  d^creta  a\tptir  jugaiidiM  fsmmis  prolitifjiK  jirnhM  feraei  Ifig« 
mania  (B.C.  17)  make  b.c.  18  the  diite  at  which  the  law  was  either  carried 
or  at  least  approved  by  the  soniite,  though  injected  by  the  jxjople  (cf.  SueL 
Oct.  34;  Tap,  An,  iii  25  ;  Dio  Cttw.  Ifv  16;  Iv  2).  The  lex  Payia  Poppam, 
WAa  [lAiwed  in  the  cousulship  of  M.  Pvpim  Jfafi/iu  and  Q.  Poppaeut 
Seciinditu  (Dio  Cfl«s.  !vi  lo;  Tac.  An.  iii  2S).  It  waa  modified  under 
Tiberius  (Tac  l.c.).    See  also  Girard  Dr.  Rom.  p.  S52  note. 
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Married  but  childless  persons  {orb\)  were  incapable  of  taking 
more  than  one  half  of  either  inheritances  or  legacies  or  (since 
the  SC.  Peffa^anum)  trusts  (Gai.  ii  286  a). 

A  man  who  has  before  conftpletiug  his  sixtieth  year  obeyed 
neither  law,  though  now  freed  from  the  obligation  to  many, 
remains  by  the  *S'0.  Pernicianmu  under  perpetual  incapacity, 
unless  (by  the  SC.  Claudianum)  he  marries  a  woman  under  fifty 
years  of  age. 

A  wuiniiti  who  before  completing  her  fiftieth  year  has  obeyed 
neither  law  is  in  a  similar  position,  and  is  not  benefited  by 
afterwards  marrying  a  man  under  sixty.  She  remains  by  the 
SC.  Ctdvisumtttn  inaipable  of  taking  even  her  dowry,  which 
therefore  becomes  a  lapse  {caduca  TJlp.  xvi  3). 

2.  The  following  were  excepted  from  the  incapacity  of 
taking  by  will  or  intestacy,  the  ground  for  exception  being 
relationship  by  blot^i  or  marriage  to  the  deceased. 

By  the  tex  Jidui  were  excepted 

Relatives  {cognati)  within  the  sixth  degree ;  and  of  the 
seventh  degree,  a  second  cousin's  child :  (the  term  iiafus 
is  in  the  law,  but  the  lawyers  interpreted  it  to  include 
nata) ; 

All  persons  in  the  power  of  such  relatives  and  all 
such  relatives  of  those  in  power  of  the  deceased  ; 

Husbands    and   wives    of   such   relatives,   and   such 
relatives  of  the  deceased's  husband  or  wife. 
By  the  l&t:  Pitpia  were  alao  excepted 

Husband,  wife,  son-  and  daughter-iu-law,  father-  and. 

mother-in-law,   step-father,  -mother^   -son,   -daughter  at 

any  time  of  the  deceased,  or  of  those  who  have  been  at 

any  time   in  deceased's  power   or  married   to  deceased 

(Vflt  3l6 — 219). 

By  the  lea--  Jvlia  a  woman  was  allowed  to  abstain  fiom  a 

second  marriage  for  a  year  from  the  death  of  her  husband,  or 

six  months  from  divorce.     The  Ux  Papia  extended  each   of 

these  periods  by  an  additional  year  (Ulp.  \\v). 

3.  The  capacity  of  husband  and  wife  of  taking  from  each 
other  on  death  was  as  a  rule  restricted,  vi^. : 

On  the  ground  of   marriage   husband   or  wife   could  lake 
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one-tenth,  and  the  usufruct  in  one-third  of  the  estate.  If  they 
have  had  children  \  they  could  take  tJie  ownenship,  instead  of 
the  usufruct,  and  the  woman  could  take  her  dowry,  if  left  to  her. 

If  they  have  had  a  child  but  logt  it  after  the  ninth'  day, 
they  can  take  an  additional  tenth  ;  if  they  have  lost  two,  they 
can  take  two-tenths.  (The  ninth  day  was  the  day  on  which 
boys  were  named;  girls  were  named  on  the  eighth  according  to 
Fest  p.  120  ed,  MuUer). 

If  either  has  children  by  a  former  marriage  still  alive,  he  or 
she  can  take  an  additional  tenth  for  each  (Ulp.  xv), 

4.  There  are  coses  however  in  which  they  have  unlimited 
capacity  of  taking  on  each  others  death  {vnier  st  solidum  eapere 
2}ossitnt},  viz. 

{a)  if  both  or  either  are  under  the  age  from  which  the  law 
requires  children:  that  is  to  s^ay,  the  husband  under  25  year3> 
the  wile  under  20 ; 

(b)  if  both  have  exceeded  in  marriage  {i.e.  lived  and  are 
married)  the  years  defined  by  the  lex  Papia,  viz  sixty  for  the 
husband,  rilty  for  the  wife  ; 

(c)  if  they  are  within  the  sixth  degree  of  relationship  to 
oue  another ; 

(rf)  if  the  husband  be  absent,  then  during  his  absence  or 
within  a  year  after  his  return  ; 

(e)  'if  they  have  obtained  fi-om  the  emperor  the  jus  liber- 
orum* ; 

^  Cf,  lifs  mvmc  Miiiac.  56,  57  {tamp.  Ikymit.),  which  enacts  tbiit  in  any 
electioDa  to  office  made  withiu  the  borough,  if  the  voteu  be  equal  for  two 
OP  more  imndidatea,  [itefen&noe  nh^U  be  given  to  a  married  over  tm  un* 
married  miui  without  children ;  to  one  having  children  ovyr  one  who  has 
not ;  to  one  who  has  more  children  over  one  wlio  has  fewer.  Two  cliildrec 
dead  aftei-  name-giving,  or  one  dead  after  reaching  puberty  or  being 
utarriiageiible,  ar«  to  count  aa  on«  uUvo. 

'  9o  the  MS.,  and  Mommaen  StaaUr.  ill  p.  203.  Kriiger  with  othora 
redds  both  in  chapa.  xv  ami  i^i  iwrninmn  i.e.  the  name-day. 

'  The  aubtiequont  conditions  follow  after  sn  inyortion  Libera  inter  eot 
festam^Tiii  /actio  ent.  I  think  no  difierenoe  is  mennt  in  cApacity  from 
that  under  the  former  conditioDS. 

*  The  grant  of  the  privileges  attached  by  the  Ptipian  law  to  the 
parentage  of  three  or  more  children  wag  sometimes  made  to  individuals 
on  petition.     Cf.  Suet.  Oalk  14  Civitatmn  RoTnanam  raru  dtdit,  jura  trivm 
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(/)  if  they  hove  a  common  child  alive; 

ig)  if  they  have  loet  a  counmon  child  aged  14  years  if  ft 
boy,  or  12  years  if  a  girl ;  or  two  children  three  years  old  ;  or 
three  children  who  survived  the  ninth  day ;  or  even  one  child 
under  the  age  of  puberty  within  the  laet  year  and  i^ix  montha; 

(/()  if  the  wife  gives  birth  to  a  child  by  her  husband  within 
ten  moDths  from  hit»  death  she  has  unlimited  capacity  (Ulp. 
xvi  t). 

5.  On  the  other  hand  if  they  have  contracted  a  marriage 
forbidden  by  the  law  (see  p.  130),  e.g.  if  a  sentitor  lias  married 
a  freedwoman  or  others  have  marriGd  one  disgraced  {famosavi 
■uaorem),  they  are  wholly  incapable  of  taking  from  each  other 
(Ulp.  xvi  2). 

Incapacity  did  not  affect  a  pei-son  who  took  only  to  restore 
under  a  trust  (D.  xxxi  fr  42) ;  or  who  was  appointed  heir  by  an 
insolvent  (D.  xxviii  5  fr73).  No  inquiry  into  incapacity  was 
needed  till  the  inheri^tance  or  legacy  became  vested  (pei'tniet) 
(D.  xxxi  fr  52). 


K    Lapses  (cauc'Ca^). 

Anything  left  by  will  which  a  person  could  take  under  the 
civil  law,  but  owing  to  some  special  statute  or  the  failure  of 

tiherorum  tLs  nut  ntque  alieri  ac  iw  i*  quidmi  nm  ml  cerium  praiiim'iumqve 
Umptu.  Martial  obtained  it  from  Domitian  (Ii9i,92;  in  iii  95  Cawaar 
wterjite  is  obsciire),  Statius  {Silv.  iv  8  jo)  mention*  a  grant  of  the  same 
period.  Pliny  refera  to  grants  by  Trajau  {Ep.  ii  13  §8  f^uav^tiam  pttrce 
et  eum  dil^tu  daret^  d.  196);  and  obtained  them  for  h\mseM{Ep.  Traj.2) 
and  for  Suetoniuii  (16.94,95).  '^^^  privileges  were  (1)  exemption  from 
dilt&bilitiea  of  this  law ;  (2)  contingent  claim  to  lapses  (p.  584);  (3)  diminu- 
tiDD  of  patron's  claim  to  iDherttanco  (p.  271);  (4)  freedom  (of  a  womae) 
from  guardiau^hip  (p.  102).  Two  or  moi-e  naturaJ  t:hildren  exempted 
freedmen  from  proraieed  sen'icM  (p.  90).  A  ^irefcreiice  in  election  to 
office  and  choice  of  provinces  was  given  to  pereons  baring  childreD  (Tac. 
An,  jiji  ;  XV  19;  PHd.  Ep,  vl)  16);  and  priority  l)etw«n  conaula  in  taking 
the/ttJiOTf  was  decided  by  riuniber  of  children  (Gell.  ii  ts  ^§  3-^S).  Con- 
tiscation  of  the  property  of  otie  cotidemncd  waa  aotuettnjoa  waived  in 
favour  of  the  children  (D.  xJviiJiofr?  §3). 

1  Cicero's  phraso  AjiUmium  in  via  cadticite  hm'editaU*  rttttrdttntut 
{Phil.  £  5  r^  11)  meana  '  Inberitanccu  which  had  fallen  (o  him  delayed 
bim  oti  the  ro»d/  aa  if  be  had  Htopped  to  pick  tip  £alIon  fruit  {Otan* 
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some  coodition  or  other  cause  does  not  take,  is  called  in  a 
general  way  '  lapsed '  {cadiicum),  A  distinction  was  however 
made.  If  a  disposition  was  written  by  anyone  m  favour*  of 
himself  or  anyone  in  his  power,  or  was  made  in  favour  of  a 
person  who  turned  out  not  to  be  in  existence  or  to  be  in 
captivity  at  the  time  of  writing,  whether  a  will  or  codicils 
<as  the  case  might  be),  the  legacy  was  counted  pro  non  scripto't 
it  had  been  written  by  mistake,  and  was  void  from  the  first 
(D.  xKxivS;  xlviii  rofr6,  ro,  14,  15,  22).  If  the  legatee  died, 
or  a  condition  of  the  legacy  failed,  between  the  date  of  the  will 
and  the  death  of  testator,  it  was  counted  in  causa  cadud,  i.e.  in 
the  same  position  as  a  lapse.  If  the  failure  of  the  condition  waa 
subsequent  to  the  death  of  testator,  it  was  a  proper  lapse, 
caditctim  (Cod.  vi  51  fr  2  a). 

In  all  such  cases  according  to  the  old  law  the  inheritance^ 
part- inheritance,  or  legacy  passed  to  the  anbRtitute  if  there  was 
one  appointed,  or  if  it  was  given  jointly  to  two  persona  and  failed 
in  one  case,  the  other,  if  it  was  a  legacy  by  vindication,  took  the 
whole  by  accretion.  If  there  was  no  substitute  and  no  one 
jointly  entitled,  it  remained  with  the  heir.  The  Papian  law 
however  altered  this.  It  deferred  the  vesting  until  the  opening 
of  the  will,  and  thus  increased  the  chance  of  a  lapse  {in 
caitsa  caduci).  Further  it  made  lapses  of  bequests  to  a  child- 
less person  who  did  not  within  one  hundred  days  from  the 
opening  of  the  will  comply  with  the  Papian  law,  or  to  a  Junian 
Latin  who  did  not  within  the  wime  period  obtain  Quiritary 
rights.  And  it  gave  the  lapses  (1)  to  such  children  or  parents 
of  the  testator  (as  far  as  three  degi-ees*)  as  were  appointed 

■caduca  eet  quae  of  arhort  txddilj  D.  L  i6fr30^4).  Tho  general  use  of 
ijadvcum  in  kw  is  due  to  the  lex  Julia  and  Fap.  Popp.  Ulpian  {xix  17) 
speaks  of  ctiditcKm  vel  ereptorium  w  Uge  Papia  Pappai^a.  Cf.  Jtit.  is  86 
sqq.  (an  ndultarer  13  &peftking  to  tho  husband)  Jaw  ptttgr  es,  dedmuM  quod 
faman  oppowrre  pottit:  Jura  paivntin  hab&s,  proper  me  scnb^j%a  AerM, 
legaium  omTie  capi9,  inee  non  et  dtdcti  caditcam.. 

1  This  vs»  hj  A  decree  of  the  senate  called  SC.  LiboniaMH.'m.  which  made 
penjooa  so  acting  iiunishable  under  the  Ivx  Camelm  de  faleie, 

^  A  grwidfather  had  not  siieh  righta  in  the  iriheritance  of  a  daughter's 
child  unlew  his  son  was  a  veteran :  the  exueption  beiag  due  to  M.  Aui<eliu» 
(Vat.  195). 
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heirs  in  the  will ;  (2)  failia^  these,  then  ta  such  heirs  or  legatees 
(as  the  case  might  bt)  as  had  children.  (3)  failing  these,  to  the 
people.  If  however  a  Iiigacy  was  given  jointly,  auJ  one  legatee 
failed,  the  co-legatee  if  he  had  children  took  before  the  heirs: 
and,  as  moat  lawyers  thought,  this  applied  to  damnatorj  &&  well 
as  to  vindicatory  legacies.  A  constitution  of  Caracalla  however 
deprived  the  second  class  of  legatees  of  their  contingent  claim ; 
and,  subject  to  the  claims  of  heirs  who  were  children  or  parents 
of  testator,  gave  all  lapses  to  the  Crown  (^cus).  In  either  case 
the  lapses  paased  with  their  burden,  i.e.  freedoms,  legacies  and 
trusts;  and  any  other  payments  or  services,  imposed  on  the 
inheritances  or  legacies  which  had  lapsed,  were  to  be  paid  or 
performed  by  the  receiver  of  the  lapse,  so  far  as  performance  was 
not  p<iculiftr  to  the  legatee,  etc.  (Ulp.  xvii,  xviii ;  Gai.  ii  zo6, 207, 
286;  D.  xxxfr96§i;  xxxifr49§4;  61  §i;  xxxvifr6o§i; 
Cod.  vi  51,  esp.  ^  I — 3,  9).  Where  the  aame  thing  is  bequeathed 
to  a  man  absolutely  and  to  his  slave  on  condition,  and  he 
renounces  the  legacy  to  himself,  but,  on  the  condition  occurring 
in  the  life  of  the  slave,  chooses  to  take  his  slave's  legacy,  some 
held  that  one  half  of  the  legacy  lapsed,  others  (including  the 
Digest)  that  he  took  the  whole  (D.  xxxi  fr39).  An  insolvent 
estate  not  accepted  by  the  Crown  would  be  sold  in  bankruptcy 
(D.  slix  14  fr  I  §  i),  unless  taken  by  a  slave  under  M.  Aurelius' 
constitution  (D.  xl  5  fr  2). 

C.      FORFEITCBE   OF   LEQAOIES    AND   INHEKITANCK 

From  the  time  (apparently)  of  Ant-  Pius  and  especially  in 
that  of  Sevenia  and  Caracalla  rescripts  were  issued^  which 
declared  in  certain  cases  the  forieiture  of  legacies  and  in- 
heritajjces  on  account  of  acts  which  made  the  legatee  or  heir 
unworthy  to  take  them  (D,  xxxiv  9),  The  following  are  the 
principal  cases. 

1.  A  freedman  who  has  accused  his  patron  after  his  death 
of  contraband  trade  is  deprived  of  anything  left  him  by  the 
patron  (fr  1). 

2.  One  who  charges  a  will  with  being  fake  or  unduteous 
cannot  take  anything  which  comes  to  him  therefrom  directly 
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or  thraugh  hi&  son  or  slave.  The  like  forfeiture  is  incurred  by 
one  who  asaiata  the  apcuser  or  is  surety  or  has  given  evidence 
for  him.  Not  only  legacy  or  iaheritance  or  trust  but  also  gift 
to  be  made  by  a  legatee  or  ataitdiber  aa  a  condition  of  legacy  or 
freedom,  and  the  benefit  of  the  Falcidian  law  are  thus  forfeit- 
able, A  person  appointed  j^ardian  by  the  will  and  excusing 
himself  of  hin  own  motiim  forfeits  a  legacy,  but  if  he  has  already 
got  the  legacy,  his  excuse  is  not  admitted.  If  he  accuse  the 
will  aa  false,  he  loses  the  legacy,  but  his  charge  is  no  suflBcient 
excuse  fur  declining  the  guardianship. 

A  guardian  who  brings  the  charge  only  on  behalf  of  his 
ward  at  the  instance  of  the  mother  or  freedman  does  not 
forfeit  his  own  legacies.  Nor  doea  anyone  who  has  brought 
the  charge,  but  claims  as  heir  to  a  legatee  or  to  the  heir  named 
in  the  will. 

A  contention  that  the  will  ia  not  duly  made  (non  jure 
factum)  doea  not  involve  forfeiture  (fr  5,  7,  22,  24;   Cod.  vi  35 

fr2). 

S.  An  heir  who  has  made  away  with  part  of  the  estate 
cannot  claim  his  fourth  from  thai  part  {D.  ib.  fr  6). 

4,  Capitjil  enmity  arising  between  te.-^tator  and  legatee 
juatifies  the  view  that  the  testator  would  not  wish  the 
legacy  to  be  maintained ;  and  the  better  opinion  was  that 
the  legatee  could  not  sue  for  it,  The  same,  if  he  has  openly 
ahuBed  the  testator,  or  disputed  his  stntit-^  (^9). 

5,  Any  fraud  on  the  law  by  a  promise  to  transfer  the 
estate  of  a  deceased  or  anything  else  to  one  legally  incapable 
of  taking,  or  by  accepting  a  silent  trust  for  the  purpose  for- 
feits the  benefit  of  the  Falcidian  law^  so  far  as  the  amount  of 
the  fraudulent  transfer  is  concerned.  And  tlie  transgressor  is 
disqualilied  for  taking  any  lapse  under  that  will  as  one  who  has 
children.  These  provisions  are  due  to  a  SC.  Plancmnuni,  The 
whole  of  the  property  under  a  silent  trust  and  its  profits  are 
forfeited  to  the  Crown  (fr  10,  II,  18  ;  cf,  xxx  fr  123  |  i  ;  xxxv  2 
fr59;  Ulp.  xxv  17).  An  heir  however  remains  heir  though, 
deprived  of  emolument  (D.  xxviii  6  fr43  §  3),  but  is  treated 
as  a  praedo  in  possession  of  the  inheritance  (D.  v  3  fr  46). 

6,  An  heir  more  than  25  years  oJd  who  neglects  knowingly 
a.  2S 
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to  avenge  the  testator  forfeits  to  th«  Grown  the  inherit&oce 
and  any  legacy  he  may  have,  and,  as  a,  mala  Jide  posseasor.  has 
to  restore  all  the  fruits  with  6  per  cent,  interest  on  all  moneys 
which  have  come  to  his  bands  (xxix  5  fr  1 5  §§  i,  2  ;  xxsiv  9  fr  17  ; 
Cod.  vi  35  fr  I,  6).  The  Crown  has  tu  satisfy  the  legatees  and 
to  confirm  freedoms  of  all  slaves  excepted  from  the  Silanian 
senate's  decree  (D.  xxix  5  fr  9). 

7.  An  heir  clearly  phewn  to  have  compassed  by  negligence 
the  death  of  his  testatrix  forfeits  the  inheritance  (D.  xxxiv  9 

fr3)- 

8.  If  au  adulterer  marry  the  adulteress  and  make  her  his 
heir,  the  inheritance  ia  forfeited  to  the  CrowTk  The  like  if 
she  make  him  heir.     The  marriage  is  not  lawful  {(r  13). 

9.  An  official  diaregarding  the  impeml  instructions  {man- 
data)  and  marrying  a  woman  from  the  province,  where  hia 
official  duties  are,  forfeits  to  the  Crown  any  inheritance  she 
leaves  him.     But  the  woman  can  inherit  frnm  him  (fr  2  ^  i,  2). 

10.  A  guardian  contrary  to  the  senate's  decree  marrying 
his  ward  incurs  the  like  forfeit,  but  she  can  inherit  from  htm 
(fr2§l). 

11.  In  this  cnonexion  may  be  mentioned  that  by  the 
praetor's  edict,  following  a  constitution  of  Hadrian,  anyone 
who  dolo  malo  prevented  a  will  being  made  or  changed,  was 
refused  all  actions  for  obtaining  inheritance  or  bequeat  under 
such  will,  whether  for  himself  or  his  child  or  slave.  This  rule 
applied  whether  it  was  a  draftsman  (testainetitarius)  or  witnesses 
that  he  prevented  from  getting  access  to  testator.  If  a  legacy 
was  left  him  only  in  tru^t,  he  was  allowed  to  take  it  and  restore. 
In  the  other  casea  the  Crown  took,  subject,  if  the  inheritance 
was  in  truat,  to  the  right  of  the  heir  by  trust,  the  Crown 
retaining  the  Falcidian  fourth.  The  lawyers  extended  the 
refusal  of  actions  to  the  children,  if  they  ceased  to  be  under 
power  and  to  the  slave  if  emancipated  (D.  xjtii6i  ixivi  i^ 
fr  3  §  5  ;  ixiviii  1 3). 
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CHAPTER  XL 


CONNEXION  OF  SACRA    WITH   A   DECEASEDS    ISTATE. 


The  death  of  a  paterfamUiaa  left  not  only  a  tnasa  of  property, 
rights,  and  obligationa  without  an  owner,  but  sacred  righte 
awaiting  regular  performance  on  behalf  of  the  family  now  de- 
pnved  of  its  head.  If  a  son  was  sole  heir,  he  represented  his 
father  in  the  control  of  the  estate  and  in  liability  to  human 
and  divine  obligations.  But  if  there  were  several  heirs,  the 
matter  was  not  so  simple.  As  regards  the  estate,  resort  to  the 
arbitrium  faiailiae  ei'ciscuttdde  would  settle  any  disputes  which 
the  deceased  had  not  obviated  by  the  terms  of  his  will.  The 
sacred  rites  would  presumably  be  discharged  by  the  heirs  in 
proportion  to  their  share  in  the  inheritance,  and  subject  to 
rules  sanctioned  by  the  College  of  Priests.  But  when  a  testator 
gave  legacies,  whether  a  legacy  of  a  share  of  the  estate,  or  of 
considera.ble  sums  of  money,  or  portions  of  his  landed  property, 
the  heir  or  heirs  might  find  themselves  with  all  the  sacral 
obligations  and  but  littie  of  the  means  which  had  hithert^o 
bome  them.  For  a  legatee  did  not,  like  an  heir,  represent  the 
pemon  of  the  deceased ;  he  was  a  mere  recipient  of  a  specified 
gift,  and.  unless  the  testator  had  imposed  on  him  any  duty  a-s 
a  condition  ot  the  gift,  his  legacy  was  wholly  and  purely  gain: 
he  was  responsible  for  nothing  thereby.  If  no  heir  was  found 
to  take  up  the  inheritance,  the  aacred  rites  were  in  danger  of 
perishing  altogether,  The  priests  being  the  original  guardians 
and  formulators  of  the  civil  law  dtsalt  with  both  matters — the 
succession  to  the  estate  and  the  preservation  of  the  sacra. 
Oaius  tells  us  that  their  anxiety  for  the  latter  made  the  old 
Komaos  tolerate  usucapion  of  an  inheritance,  even  by  one  who 
had  no  claim  to  it  (ii55).  Cicero  attacks  the  lawyers,  and 
especially  the  lawyer  priests  P.  and  Q.  Mucins  Scaevola,  for 
a  perverted  ingenuity  in  applying  principles  of  the  civil  law  to 
the  rules  for  the  maintenance  of  the  sooro.     The   principal 
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pafiSMge.  which  iadeed  contains  almost  all  we  know  of  the 
subject,  is  Legff.  n  19  §47— 21  §53*. 

The  older  priests  laid  doWD  that  persona  were  bound  to  the 
maintenance  of  the  iacra  of  a  family  in  three  ways:  (1)  by 
inheritance;  (2)  by  taking  more  than  a  moiety  of  the  money; 
(3)  if  more  than  a  moiety  was  given  in  legacies,  then  by  taking 
any  of  it'.  The  persons  liable  are  therefore  (1)  heirs,  and  with 
them  either  (2)  donees  ttioriis  causa  or  iisucapients,  if  any  one 
Buch  has  got  more  than  a  half  of  the  estate,  or  (3)  any  legatee, 
if  the  legacies  altogether  aroount  to  more  than  one-half  of  the 
estate.  The  principle  of  taking  heirs  as  the  proper  repre- 
eentatives  of  the  testator  was  thua  infringed,  only  when  they 
had  teas  than  a  moiety  of  the  estate,  and  therelbre  could  not  be 
deemed  by  themselves  to  stand  in  the  deceased's  place.  Donees, 
usucapients  or  legatees,  as  the  case  might  be,  were  called 
in  aid. 

The  lex  Voeonta  (b.c.  169)  by  forbidding  legacies  to  exceed 
the  amount  left  to  the  heirs  (so  Cie.  Verr.  II  1  43  §  i  lo,  but  see 
above,  p.  345)  made  some  amendment,  at  least  of  the  third  clasa^ 
neces.'-ary.  The  Scaevolae  made  new  rules,  hut  retained  the 
attachment  of  the  sacra  to  the  pecunia, — an  attachment  which 
Cicero  says  rested  on  no  statute  but  solely  on  the  authority  of 
the  priests  (Legg.ii^ ^2).  The  new  classification  was  fivefold. 
Liable  to  the  sitcra  are 

(1)  Heira: 

(2)  Anyone  who  takes  on  the  ground  of  death  or  under  the 
will  as  much  ais  all  the  heirs  together  (thia  includes  mortis 
cattsa  gifts  and  legacies*) : 

(3)  If  there  is  no  heir,  then  anyone  who  has  taken  most  by 
possession  {i.€.  usucapion)  of  the  goods  belonging  to  deceased  at 
his  death  {qui  de  bonis  quae  ejus  fuerint  quoni  muritur  usu 
osperii  ptiirtmum  possidendo) : 

^  For  full  diBcusaion  and  rofercnoea  to  others  aoe  Leist,  Ciliick'a  Piind. 
Bk  37  Th.  I  pp.  164—208 ;  Burckhd.rd  ZRU.  ^^n  p.  3S6sqq. 

^  Antiqui  his  verbis  docfhanty  in'bus  modis  tacrit  attringi;  <iut  fmreditate 
aui  n  majorem  partem  pecuniae  eapiat,  nut  si  major  pars  pecujtiae  le^ata 
e*t,  Ki  ijtde  quippiam  vepent  (§49). 

*  Thia  aujta  eicelleiitlj  a  legacy  of  il  Bbare  (abgve,  p^  315) :  aee  CiQ«<D^fl 
lue  of  partitio  in  g  5a 


Ch  XI] 


Connexion  of  smrra 


3Sd 


k 


(4)  If  there  is  no  heir  and  no  one  who  has  thus  t&ken  any 
thiDg,  the  creditor  who  recovers  most  of  hia  debt  {qui...pltiri- 

mum  ser-vet) : 

(5)  Lastly,  any  debtor  to  decef^ed,  who  has  paiii  no  one  on 
that  account,  should  be  treated  a&  if  he  had  taken  that  money 
from  the  estate. 

A  testator  aware  of  these  rules  and  desirous  of  leaving  some- 
one a  legacy,  not  large  etiougb  to  make  faim  liable  to  the  sacral 
obligation^  would  sometimes  provide  in  the  will  for  the  de- 
duction of  100  sesterces  ao  ag  to  make  the  legacy  just  less  than 
whiit  the  heira  look'.  But  if  the  testator  did  not  give  this 
direction  himself^  the  legatee  waa  advised  hy  the  lawyers  (not 
formaliy  to  repudiate  part  of  the  legacy — ^that  he  could  uot  do, 
but  simply)  to  take  only  h&  much  as  would  not  bring  him 
within  the  rule  of  liability.  The  Scaevolae  admitted  that  in 
this  case  the  liability  to  the  sacfa  did  not  attach.  Cicero  (§  50) 
taunts  thera  with  the  iuconaiatency  of  this  decision  with  the 
principles  on  which  they  proceeded  as  jurisconsults  in  matters 
of  civil  law.  If  a  son  under  power  makes  a  gift  with  the 
approval  of  his  father^  the  gift  is  valid  :  if  the  gift  is  made 
without  the  father's  knowledge,  it  is  not  valid,  uoless  the  father 
approves  it.  But  in  the  case  of  the  legatee  the  action  of 
omitting  part  of  the  legacy  is  not  approved  by  the  testator 
beforehand,  and  is  done  without  his  knowledge  and  of  course 
without  his  subsequent  approval'.  Yet  the  Lawyers  allowed  it 
to  be  effectual  to  defeat  the  attachment  of  the  sapra. 

A  legatee  thus  quietly  omitting  to  claim  the  whole  legacy 
did  not  extinguish  the  right     If  hia  heir  or  one  of  hia  heirs 

1  Bmrckhard  (].c.  p.  303)  suggests  these  words :  dedaclit  xrei^um  nummt* 
here4  mats  hsraditaiffm  mMtrn  cum  Titio  partita. 

*  This  Boems  to  mo  clearly^  Cic«ro's  meaning.  A])parently  Manutius  bq 
took  it.  For  other  very  different  explanatiuDS^  not  treating  the  reference 
to  a  gift  tJi  B.  mere  analogy,  see  Burckhard  l.c.  p.  289,  B.  Ktibler  {ZRG. 
xx'w  p,  41  ^q,),  rcfi^rring  ti>  the  puwer  of  a  son  with  hia  fatber'a  permiasion 
to  make  a  girt  mortia  cau*a,  but  nut  a  will  (D.  xxviii  i  fr  6  pr ;  xxsii  6  &■  25 
§  I ),  takea  the  gift  here  to  he  a  7aortU  c.  don. ;  and  the  prie«ta  not  to  allow 
the  evaaion.  But  he  seems  to  me  to  overlook  the  abstract  chdjacter  of 
C)(!ara'a  lun^mge  and  to  give  little  signihcanoe  to  the  worda  quod  eo 
inacifitte /actumiij  which  form  the  point  of  Cicoro'a  remark. 
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claimed  the  neglected  portion,  the  claim  was  good,  but  the 
priests  held  that  he  made  himself  thereby  solely  liable  to  the 
aucra.  if  the  amount  obtained  by  the  heir  added  to  the  amount 
received  by  his  predecessor  waa  equal  to  the  sum  left  by  the 
wiU. 

Another  plan  to  avoid  the  eacral  obli^tion  was  this.  The 
legatee  by  an  arrangement  with  the  heirs  liable  to  pay  the 
legacy,  gave  them  a  formal  release  by  bronze  and  balance^  and 
at  the  same  time  stipulated  tie  like  amount  from  them.  The 
legacy  and  its  obligations  were  thus  entirely  extinguished,  and 
he  who  was  previously  legatee  was  now  entitled  by  verbal 
contract  to  the  sarae  amount  of  money,  without  incurring  any 
liability  to  the  saci^a.  According  to  Gmus  iii  175  the  release 
by  bronze  and  balance  is  confined  to  what  can  be  weighed  and 
counted,  i,#.  money.  It'j  use  therefore  seems  hardly  applicable 
to  a  legacy  of  a  ghare,  unless  we  suppose  a  valuation  of  the 
inheritance  (Burckhard^  p.  314),  but  to  a  legacy  of  a  definite 
sum  of  money. 

A  further  mode  of  avoiding  the  sijcra  is  named  by  Cicero  in 
pjv  Mur.  12  §27  so  briefly  as  to  be  very  obscure.     See  p.  71. 

The  burden  of  the  sacred  rites  made  sine  sacrw  hereditcLS  a 
synonym  for  'a  piece  of  good  luck'  (Plaut,  Trin.48^). 


CHAPTER  XII. 


BURIALS   AND   GRAVES. 


1.  The  duty  of  disposing  of  the  body  of  a  deceased  person 
felt  in  the  first  instance  on  any  person  named  by  him.  If  he  did 
not  perform  it,  he  lust  any  emoiument  left  bim  by  the  deceased 
on  that  account  but  was  not  otherwise  Liable  unless  he  got  and 
kept  the  eraolument.  The  duty  next  devolved  on  the  heirs 
named  in  the  will ;  if  there  were  none  sueh^  on  the  statutable 
heirs  or  kinsmen  in  the  order  of  succession  to  an  intestate 
estate  (D*  ii  7  fr  1 2  §  4,  fr  14  §  2),, 
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2.  The  expense  of  the  burial  was  properly  defrayed  from 
deceased's  property.  It  was  a  first  charge  upon  it  in  precedence 
of  legacies  and  debts,  and  should  be  defrayed  out  of  any  money 
left,  or  by  the  sale  of  perishable  objects,  or  by  aale  or  pledge  of 
gold  or  silver,  or  by  collection  of  debts  due  to  deceased  Things 
specifically  bequeathed  could  be  taken  for  this  purpose,  the 
legatee  having  a  claim  on  the  heir  for  corapensatioiij  if  he 
entered  and  fch^re  was  means.  The  expense  included  what 
was  required  for  the  body  itself,  its  drese^  conveyance  from 
a  distance  and  its  formal  conveyance  to  the  grave  {elatio), 
for  itB  protection,  tempnrHTy  dBpohit  if  any,  sotnetimea  a 
sarcophagus,  and  the  grave  itself  and  monument.  The  eX' 
pense  waa  fised  if  necessary  by  the  praetor  or  municipal 
magistrate  on  a  scale  suited  to  the  rank  and  means  of 
the  deceai^ed  Anv  foolish  directions  j^iven  by  deceased  could 
be  disregarded.  Omamenta  should  not  be  buried  with  the 
body.  The  erectioti  of  a  monument  was  not  a  ntriet  legal  duly 
of  the  heirs,  unless  directed  by  the  testator,  and  then,  If  the 
cost  was  immoderate,  would  not  be  recognised  as  a  legal  claim. 
If  the  burial  was  performed  by  one  who  had  not  control  of 
deceased's  property,  and  was  not  done  out  of  mere  generosity^ 
the  expense  could  be  recovered  hy  a  suit  (actio  /uneraria) 
against  those  ad  quus  funiis  pertinet,  i.e.  heins  or  other  suc- 
cessors, including  a  patron.  When  a  child  or  other  pospiblo 
heirs  did  it  before  the  inheritance  was  entered  on,  they  some- 
time-s  made  a  formal  declaration  of  their  motives  in  so  doing, 
lest  it  should  be  treated  as  pro  herede  gestio  or  as  voluntary 
liberality  {xb.  fr  12  §  2 — fr  14  §§  10,  17,  ft"  I  5,  37  ;  v  3  fr  50; 
Paul  i  2j  §  rs).  In  the  case  of  a  woman,  burial  was  a  charge 
on  the  dowry,  whether  it  whs  in  the  hands  of  the  husband  or 
father  or  an  outsider.  If  she  had  property  beside,  the  expense 
was  to  be  defrayed  from  thb  and  the  dowry  proportionately, 
neither  legacies  nor  manumitted  slaves  nor  debts  being  de- 
ducted tor  this  estimate.  If  the  husband  was  sued,  there  was 
the  usual  limitation  in  id  quodfacere  potest  If  the  dowry  was 
small,  the  father  could  be  called  on  to  pay  the  excess  (D.  117 
fr  16 — 30;  Paul  i  21  I  ro,  11). 

3.  The  eflfect  of  burying  a  dead  body  or  bones,  whether  of 
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freemiin  or  glave,  was  to  make  tfafj  actual  grave^  religious; 
provided  the  ground  belooged  to  the  deceased,  or  iU  ownet 
or  owners,  and  others,  hftving  rights  therein  as  fructuary  or 
wfijholder.  consfnted.  If  the  way  could  conveniently  be  di- 
vei-ted,  or  the  usufruct  was  created  by  bequest  of  the  deceased 
and  there  was  no  other  so  convenient  a  place,  the  dissent  of 
the  wayholder  or  usufructuary  would  not  prevent  the  place 
becoming  religious.  Ait  owner  was  not  prevented  from  burial 
in  his  own  ground  by  its  beiug  mortgajt^ed  :  a  co-owner  did  not 
require  his  fellows'  consent  to  his  being  buried  himself  in  the 
ground  belonging  to  them.  Gaius  makes  a  further  proviso 
that  the  bunal  should  he  b}'  the  person  entitled  to  perform  it. 
Presumably  his  6ubser^ne^t  consent  would  have  the  same 
eift^ct :  it  lie  did  not  consent,  the  budy  wuuld  be  removed,  as 
it  would  be  if  put  into  another's  ground  without  the  due 
conaenta:  and  the  ground  would  then  be  deemed  pure.  Any- 
one burying  in  others'  ground  was  liable  to  an  action  in /actum 
to  compel  removal  or  pay  the  value  of  the  ground,  the  action 
running  without  limit  for  and  against  the  heir.  Even  the  owner 
of  the  ground  could  not  however  disturb  or  remuve  the  body  so 
wrongfully  hurieii,  without  a  decree  of  the  chief  priests:  otherwise 
he  would  be  liable  to  an  action  for  insult.  Anyone,  prohibited 
from  burying  in  a  place  where  he  had  a  rifiht,  could  at  once 
bring  an  interdict,  or  bury  elsewhere,  and  bring  an  action  ou 
the  case  for  compensation ;  but  thia  action,  though  directed  to 

'  SepnMimm  est  ubi  ct/rpu*  oiaen'e  hominii  condita  »uiit:  CpUus  aaietii 
ait:  noa  iotui,  qui  SepjdtvfO^  destinatut  est^  locvs  reliffitmat  Jit^  ted  quateRUS 
CQrpu4  hvmatvm  at  (D.  xi  2  fr  2  §  5).  The  limits  of  ground  made  rQli^oue 
were  probftblj  subject  to  ratiuoal  interpretation  Cf.  D.  i^iii  i  fr  22  ffajte 
bigem  t'trtiditionis  *4i  quid  iacri  vel  reiigiosi  ett^  ejus  eeiiit  nihil'  ituperv^cuajn 
71071  «a«,  ted  ad  modica  hca  pertiiiere.  Where  dimeusious  are  given  00 
a  tomlifltone,  probably  the  whole  enclosure  (often  oontaining  gardens,  etc.) 
would  tujimlly  Ite  docmed  *  tvligio'a.ii,'  though  legally  (!A|)ab1e  of  restriction 
If  circumstaucas  required  it.  Cf.  Momni»eQ  JSRO'.  xxix  p.  204.  Sec  u]ao 
the  Judgment,  reliitive  to  a  Bale  of  ground  containing  tombs,  in  Bruoa 
p,  361  no.  1  58;  D.  xviii  I  fr  73  ,^  I.  In  Hor.  Stit.  i  Sj  12  jVille pedex  in/rontv, 
trecentoa  cippv4  in  agi'iim.  (1000  feet  fnmtftgfi  by  3(K>  deep)  kie  dtibat, 
ker^deM  monumentum  Tie  acqn^retur  the  dimeneiona  relate  to  .1  burjAl  grouud 
founded  hy  endowment  for  a  number  of  persona.  For  the  laat  words  aee 
below. 
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reimburaemeut,  not  to  punishment,  did  not  run  for  or  against 
helm  {at  which  GaiuB  expresses  his  surprise).  AnyoQe  buryiug 
in  a  publin  place  wrongfully  was  liable  to  m*nlerate  punish' 
ment  as  well  as  to  an  action.  A  cenotaph  had^  according  to 
the  better  opinion,  the  effect  of  making  the  ground  religioua, 
until  Marcus  Auveliua  decreed  otherwise  (Gai.  ii6;  D.  xi  7  fr 
2—4,  6  §  1 ,  7 — 9,  41  ;  X  3  fr  6  §  6).  No  right  of  burial  could  be 
acquired  by  usucapion  (D.  xi  8  fr  4), 

If  ft  bixly  was  divided  and  the  parts  buried  in  different 
places,  only  that  spot  where  the  head  was  buried  was  religious 
(fr  44).  No  body  could  be  buried  or  burnt  within  a  town', 
lest  the  sacred  ritea  of  the  town  be  de61ed  {fauestentur,  Paul 
121  §  3.  3).  Nor  must  a  tomb  be  built  near  another  permm's 
hou»e :  he  can  proceed  against  the  builder  by  operis  novi  nun- 
ciatio  or  quod  tfi  aut  dam  (D.  xi  8  f r  3  pr).  No  one  la  allowed 
to  live  close  to  or  above  a  monument,  that  being  an  offence  to 
the  religion;  severe  punishment  is  ititiicted  on  an  oftonder 
(Paul  i  2 1  §  1 2  ;  D.  xlvii  12  fr  3  pr, § 6). 

An  early  \a.\v  (lex  regia)  forbade  any  woman  in  child  to  b« 
buried:  the  child  must  first  be  removed  (D.  xi  iJ  fr2). 

4.  A  family  tumb  {sepulcrutn  familiare)  is  one  constructed 
for  self  and  family ;  an  hereditary  tomb,  for  self  and  heifs",  or 
one  which  has  come  by  inheritance.  In  both  family  and 
hereditiiiy  tomba,  unless  the  deceased  haa  otherwise  oidered, 
heirs  and  t^uccessoi^  of  all  kinds'  and  degrees  hare  a  ri^ht  to 

*  CicBPo  {Legg.  ii  24  ^61)  says  that  it  was  from  feat  of  fire  that  the 
m  tables  forbad  rogiiia  busCwmve  itovtim  propius  sffixigitita  pedes  atiiffi 
aedes  alienas  invito  domino.  He  quotes  alao  from  the  saiu«  Sominsnt 
mortuujti  ill.  nrbe  lu*  sepelito  neve  itrito. 

*  ^lyeaimeaa  of  various  iiiacriiptioiis  ou  tomba  ore  given  in  Bmiis' 
ForUeg.  They  (lescrilw  the  jienjons  for  whopi  the  fcoml)  is  intendetl, 
prohibit  alienatiou  or  violatiou  under  a  fine  to  be  paid  to  the  pontificee  or 
th&  state  treasury  or  the  borough,  and  provide  for  due  access  for  saorificial 
and  other  purpoaeew 

'  By  tba  pontitical  law  bbcme  outside  iba  Agnatca  or  the  clau  would  not 
be  idJoweJ  to  be  buried  there,  Cic.  i*?y.  ii  23  g  55  TatiCa  r^Hffio  ett 
tepnlehrorum  ttl  ixtra  micra  H  gentern  inftrri  fa*  negent  tfjMff.  The  word 
famitia  had  often  a  widesenBC,  cf,  D,  X.  l6fr  195  Ji2  Commimt  jvre  fnmiliam 
dicimui  07tmmm  agjiaiQnirn...Omnct  tpti  tub  uhiW  poiettate  fueruiii  reci$ 
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bury  and  be  buried,  and  so  ha\'e  all  children^  whether  emanci- 
pated or  not,  and  whether  acting  heire  or  not ;  but  freedmen 
have  a  right  only  if  heirs»  notwithstanding  that  the  monument 
may  be  luscribed  *  for  s^lf  and  freedmen'  Disinherited  children 
may  be  buried  there  themselves  (iinl^s  justly  forbidden  by 
testator)  and  so  can  iheir  posterity  ;  but  they  cannot  put  others 
there.  On  »  sale  of  the  land  contAimng  religious  places,  they 
do  not  pass  to  the  pnmhaser ;  and  if  the  vendor  declared  that 
he  reserved  the  tomb  for  him^^elf  and  descendants,  this  carries 
with  it  a  righ';  of  access.  If  an  nwner  gave  up  the  right  of 
burial  for  all  persons  entitled,  there  must  be  a  stipulation  to 
that  eflTect  or  a  direction  by  will ;  a  mere  pact  was  not  enough. 
If  a  man  had  a  t^>mb  but  no  righl  of  way,  he  might  by  is  rescript 
of  Sevenis  and  Caracalla  obtain  one  through  the  adjoining  land 
by  application  to  the  Governor  of  the  province  and  payment  of 
a  just  price  (D.  sij  fr  5,  6pr,  10—12  pr;  xlvii  12  fr  3  §3  ;  Cod. 
iii44fr4>S,  13;  Paul  i  21  §7).  It  was  the  practice  t«  allow 
owners  of  tombs,  in  land  which  had  been  sold,  to  visit  tbetn 
for  the  performance  of  funenvl  rites  (D.  xlvii  12  fr  5). 

5.  Vifilation  of  a  tomb  {sepulcri),  under  which  term  is 
included  every  place  of  burial,  if  done  wrongfully  (duio  mitlo) 
was  by  the  edict  ground  f  t  an  action  for  damages,  which  were 
to  be  estimated  fairly,  having  regard  to  the  insult,  the  actual 
damage,  and  the  gain  and  temerity  of  the  violator.  Con- 
demuation  involved  infamy.  Violation  included  any  inter- 
ference with  the  structure  or  inscription,  or  removal  of  anything 
therefrom,  or  exposure  of  the  body  to  the  sun"s  rays,  or  intro- 
duction of  a  corpse  not  entitled  to  burial  there.  One  who  dwelt 
or  built  on  a  grave  was  also  liable  to  this  action ;  which  could 
be  brought  by  any  (»ne,  the  person  or  persons  rightly  entitled 
having  the  preference,  if  desirous  of  bringing  the  action.  An 
outsider  could  not  recover  more  than  100  guineas  {aurei)  on  a 
charge  of  violation,  200  guineas  on  a  charge  of  dwelling  or 
building:  for  those  entitled  by  right  this  was  the  minimum. 
The  amount   recovered    Wits   re^rded  as   mere  penalty  for  a 

ff/'uMfcm  familiae  appeliubuntttr,  qtti  e£  eadem  domo  et  gente  pfoditi  t\tnt. 
TotnVistonea  often  bore  the  words  hoc  monumentum  haredem  exterum.  mMt 
W9««fur,     Cf.  Mommsen  ZRO.  xxix  pp.  115,  216. 
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public  offence,  aod  creditors  of  the  deceased  had  no  claim  to 
it,  niir  could  ort6  absent  on  public  busincas  complain  of  another's 
having  brought  the  action  (D.  xlvii  I3  fr  i,  3,  6,  ro;  Paul  i  21 
§§4 — 9).  Under  the iexJ^w/id  violation  waa  punished  criminally, 
such  offencea  coming  under  the  head  of  acts  in  prevention  of 
funeral  rites  and  burial  (D.  fr  8 ;  Paul  l.c.).  Spoliation  of  corpses 
or  ejection  of  them  or  of  bones  was  punished  still  more  heavily 
(D.fr3§7.  frii). 

Rescripts  of  M.  Aurelius  and  Sevenis  provided  for  the  re- 
moval of  bodies  which  had  been  only  temporarily  deposited 
(fr3§4).  And  even  bodies  permanently  buried  might,  in 
consequence  of  the  overflow  of  a  river  or  apprehended  collapse 
of  the  tomb,  be  removed  elsewhere  by  night  and  after  the 
usual  sacrificea  (Paul  i  25  §  I).  For  removal  011  other  grouuds 
the  chief  priests  would  have  to  be  consulted:  hut  Trajan 
aanctioDcd  provincials  applying  to  the  Governor  instead  (Plin. 
£n,Traj.6g(j4)). 
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APPENDIX  TO   BOOK   III. 


Cretio  in  ClCERON.  Att,  ir.  12;  XIII.  4H. 

1.    A  short  passage  from  Qaius  explains  the  term  (see  abvve, 
p.  231). 

Extrajieis  heredibus  solet  cretio  dari,  id  est,  finis  deliberandi, 
ut  intra  cerium,  tempus  vel  adea^i  hereditatem,  vel  si  non  adeant 
t&nporii  fine  mimftioveantur.  Idea  autem  cretio  appeltata  estt 
quia  certi-ere  est  q-imsi  decernere  et  c<mstitu^re.  Ctnn  ergo  iia 
scriptum  sit, ' Heres  Titiu^  eHo,'  adicere  debemti^^  '  cey^mtotpte  in 
' cetitum  diebus  prvdimis  quiht(3  scies  poterisque:  Qiiodni  ita 
' creveri^  e^iheres  estu.'  Et  qui  ita  heres  mstituins  est^  «  velit 
heres  esse,  debebii  ijitra  diem  cretionis  cernere,  id  est,  ha£C  i*erba 
dicere,  '  Quad  me  P.  Memus  tesiamentu  mto  heredem  instituit, 
earn  kereditatem  adeo  cernoque.'  Quodsi  ita.  non  creverit,  finito 
tempore  cretionis  ea^clitdit^tr ;  nee  quicquam  profidt,  si  pro  herede 
gertit,  id  est,  si  rebus  hereditanis  tamifuaiti  fieres  utatur.  At  ig 
qui  sine  cretiotw  heres  inatitutus  sit,  aut  qui  ab  i7Hestaio  legitimo 
iure  ad  hereditaten'  nocatur,  potest  aut  ce?T?e7irfo  aut  pro  herede 
gerendo  vel  ettain  nuda  volimtate  suscipiendae  hereditatis  heres 
fieri.  (Gai.  Inst,  ii  J 64 — i6y).  Very  aimilar  language  is  found 
in  Ulptan  xxii  25  sqq. 

Cemere  is  thus  to  'decide'  on  accepting  an  inheritance. 
Herea  cum  constituit  se  heredem  esse,  dicitur  aer^iere  et  cum  id 
/edt,  crevisae  (Varr.  L.L.viigS).  Cretio  ia  the  'decision,'  and 
hence  is  used  for  the  time  allowed  for  coming  to  a  decision. 
This  limitation  of  time  in  the  real  object  of  prescribing  cretio, 
and  the  tuain  difference  between  an  inheritance  with  and  with- 
out cretio.  Adeo  certioqu€  is  '  I  enter  on  the  inheritance  and  I 
express  mj  decision  as  required  by  the  testator.' 

2.     Cicero  in  Epist  AtL  ii  12  mbfin.  writes  : 
Galeonis  kereditatem  crevi:  puto  enim  cretiojiem  aimplicem 
fuia&e,  quoniam  ad  me  nulla  Ttii^sa  est 
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Ibid,  xiii  46  §  3  : 

Ea:  Balho  Qognam  cretionem  Cluvii — 0  Vestonum  negUgen- 
tem — liberam  cretionem,  tmlibus  praeseviibus.  sexaginta  diehtis, 
Metuebdm  ne  ille  arcessendus  esset :  nunc  mittenduin  est  ut  vteo 
ixtssu  cerTiat;  idem  igittir  Poller.  Etiam  de  hortis  Gluvimm  egi 
cum  Bulbo:  mhil  liberalius,  S9  enim  stativi  ad  Caesarem  scriptur- 
ruvi,  eluvium  auteiri  a  T.  Hordeonio  legare  et  Terentia^  Hsiaao 
et  9epnlcro  multisque  rebus,  nihil  a  nobi^,  Subaccusa,  quaeeo, 
y^estorium:  quid  Tniniis  probandum  quam  Ptoiium  vnguentarium 
per  suos  pu^os  otTtTiia  tanto  ante  Balho,  ilium,  viiki  ne  per  vieos 
quidem  ^..^Vestorium.  niliil  est  quod  accuses;  itun  enim  obsignata 
hoc  epistola  noctu  taheUariua  noatei'  venit,  et  ah  eo  Utteras  dUi- 
genter  acriptas  aUtdii  et  eneemplum  testamenti. 

In  the  next  letter  47  : 

Tu  velim  e  PolHce  cognoscas  raiiones  nostras  swmptuarias.,,. 
Idem  Pollex  remittttndus  est  tU  ille  cemai,  Plmie  Puteotos  non 
fait  eundum,  quum  ob  ea  quae  ad  te  scripst,  turn  quod  Caesar 
adest. 

The  letter  about  Gallio'g  inheritance  was  writtea  from 
Brundisium  ;  those  relating  to  Cluvius  from  Tuaculnm. 

PoUei  was  a  slave  of  Cicero's  (jltt.  viii  5  §  1);  Vestorias  was 
a  man  of  business  at  Ptiteoli,  perhaps  a  banker,  Cicero  aaya 
in  the  ^oth  letter  of  this  book  that  he  could  not  have  chosen 
anyone  mora  careful,  more  attentive  or  more  devoted  to  him, 
Balbus  was  acting  on  behalf  of  Caesar,  who  was  coheir  with 
Cicero  in  Cluvius'  estate, 

3.  Schilling  in  his  Benterkungen  p,  200  (followed  hj  Refa 
(Privatrecht  p.  829  note)  and  several  editors  of  Cicero),  dealing 
with  the  passage  from  the  11  th  book  takes  cretio  simplex  to 
mean  'an  acceptance  and  nothing  more.'  Nulla  is  supposed 
to  mean  nidla  hereditas.  '  Cicero  got  nothing  by  the  inheri- 
tance/ Others  following  Mauutins,  who  rightly  understands 
cretio  with  nulla,  take  the  passage  to  mean,  '  1  think  I  am  sole 
heir^  for  I  have  received  no  notice  from  other  claimants.' 

Both  these  interpretations  ore  wild:  Cr<?iio  jn'mj^/cj;  could  not 
bave  either  meaning:  hereditas  nulla  ad  me  rnissa  eH  is  non- 
8eDge.     Besides^  why  should  Cicero  accept  an  inheritance  from 
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which  he  got  uothitig  ?     And  when  was  it  usual  for  heuB  or 
claimants  to  send  round  notices  to  one  another  ? 

I  take  implex  to  mean  'simple/  'without  any  special  re- 
quiremeots/  If  there  had  been  any  such,  the  fonn  in  which 
the  cretio  was  conceived  by  the  testator  would  have  been  sent 
to  Cicero.  Accordingly  he  accepted  the  inheritance  without 
more  ado.  (So  also  Karlowa  R,  Q.  ii  p.  S97 ;  Tyrrell  Letter 
437.) 

+,  The  other  passage  has  more  difficulty.  But  liberam  I 
take  in  the  same  sense  na  sirnpUcem, '  unrestricted  by  any  special 
directions'.'  The  only  varieties  of  cretio  that  we  kafiw  of  are 
in  the  addition  or  omission  of  the  words  after  diehiis,  '  quihiis 
scies  poteiisque'  (which  does  not  seem  likely  to  be  referred  to 
under  libemm)j  and  the  addition  of  a  gift  over  in  case  the 
decision  was  nut  duly  uiade  (see  p,  203,  Gai,  ii  174 — 178).  It 
is  not  imposaible  that  by  liberam  Cicero  meant  that  there  was 
no  gift  over,  i.e.  no  substitute  appointed  in  the  will;  but  it  ia 
more  likely  that  he  referred  to  the  ab8ence  of  any  special 
directions  as  to  place,  number  of  witnesBe«j  and  other  circum- 
stances, which  testators  may  have  been  found  to  make  in  other 
casee.  Schilling  has  suggested  that  liberam  might  include  a 
release  from  the  necessity  of  a  personal  declaration  by  the  heir: 
but  that  seems  to  rae  an  unnatural  meaning. 

The  words  in  letter  46  Clvmi — o  Vesiorinm  negligentem — 
liberam  cretionem  are  not  in  the  Medicean  MS.  but  are  found 
among  the  readings  given  in  the  margin  of  Cratander's  edition, 
and  in  one  MS.  Otto  E,  Schmidt  {Brief wechsel  des  M .  T.  Cicero 
p.  341  sqq.)  omita  them  as  being  an  insertion  of  Bos  resting  on 
no  good  authority*.  For  my  part  I  can  see  no  adequate  reason 
for  anyone  inventing  and  inserting  them :  the  repetition  of 
Gretitmertt  gives  an  easy  explAnation  of  their  omission ;  they  suit 
the  passage  very  well,  and  are  Ciceronian  in  style.     Moreover  it 


^  Comp.  liberu  l^gati'o,  iihem  admimitTatio  pecuH^  etc.  and  of  this  very 
matter :  ei  qui  sine  crctione  here»  XTiatitutut  sii,  libenim  eai,  ^vocuvt^ua 
tempore  voluerit^  adirv  hereditatem  (GaL  li  167). 

s  Schmidt  is  diapoaed  now  %a  believe  the  words  genuine.  See  PKilo- 
hffu4  for  1S96,  pp.  709  and  717,  and  C.  F.  Muller'a  edition  i»98,  Pref. 
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is  ditScult  to  jnetify  ille,  if  Vestoriua  bad  not  been  nieiitioned. 
It  id  true  a  like  itte  occurs  iu  the  next  letter  without  Veatorius 
having  been  there  named,  but,  as  it  is  iri  the  same  contiexion  as 
in  thit^  epistle,  where  he  is  named  mor^  than  ouce^  the  omission 
18  comparatively  unimportant.  Schmidt's  notion  that  cretio 
testibua  praesentiUus  was  a  'technical'  expression  for  'acceptance 
through  an  agent"  aeems  to  me  baseless,  and  the  expression 
quite  unsuitable.  I  am  ftoiry  to  see  that  Tyrrell  and  Fui-ser 
in  their  excellent  edition  have  (evidently  rather  against  their 
own  judgment)  allowed  themselves  to  be  partly  persuaded  by 
BcbmidL     Muller  retain!}  the  words  which  Schmidt  omits. 

5.  I  translate  the  principnl  portions  of  the  quoted  passages 
thus:  *I  Ipamt  from  Balhus  the  acceptance  directed  by 
'Cluvina — how  careless  of  Vestorius  (not  to  have  sent  me 
'word)— a  free  acceptance  in  the  presence  of  witnesses,  within 
'  60  days.    I  was  afraid  I  ."should  have  to  send  for  him  {Vestorius) 

*  to  eoine  here :  now  I  must  send  to  him  to  accept  on  my  oi-der : 
'  this  same  PoUex  then  must  go.' 

In  the  next  letter:  'That  same  Pollex  taust  be  sent  back 

*  to  PuteoU  to  get  him  to  accept.  Clearly  /  could  not  go 
'  there.' 

Except  for  the  uncertainty  as  to  the  precise  meaning  of 
liberain.  the  passages  aeem  straight  and  clear  enough.  Vestorius 
waa  to  accept  the  inheritance  by  Cicero^a  order,  and  Pollex  was 
to  take  him  the  order.  Cicero  was  appointed  heir  along  with 
some  others,  Caesar  apparently  beinjj  one;  the  testator  left 
Bome  legacies  but  none  were  charged  on  Cicero's  share. 
Whether  no&is  refers  to  Cicero  only  or  to  Cicero  and  Caesar  is 
not  clear, 

Karlowa  {RG.  ii  899)  and  Tyrrell  take  the  subject  of  cemat 
to  be  Pollex.  In  that  case  we  must  remove  the  punctuation 
after  cernat  in  the  first  letter,  and  then  the  position  of  igitur 
near  the  end  of  the  sentence  becomes  strange.  In  the  second 
letter,  as  Pollex  Is  mentioned  in  the  principal  sentence,  it  seems 
impossible  to  refer  ille  in  the  final  clause  to  him.  And  Cicero 
would  hai'dly  have  written  miUendum  in  the  first  letter  instead 
of  mitUfndns  as  in  the  second.  Boot  in  his  note  on  this  letter 
takes,  as  I  do,  Vestoriua  to  be  the  subjei;^  of  cenxat. 
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Karlowa  apparently  takes  Follex  to  have  been  made  heir  by 
Cluviu3  and  Cicero  therefore  to  become  heir  through  him. 
I  see  no  hint  of  such  an  institutioa.  If  PoUex  acted  in  the 
cr^to,  it  must  have  been  as  messenger  only ;  and  it  is  in  a 
capacity  aiialof^ous  to  that  of  a  messenger  that  I  conceive 
Veatorius  to  have  been  nieant  to  act.  For  this  purpose  a  free- 
man was  d^  suitabit;  as  a  slave,  poseiibly  more  so  ia  the  case  of 
an  inlieritance.  But  there  are  objections,  which  have  been 
brought  or  might  be  brouglit  against  a  freeman  like  Vestorias 
being  supposed  to  act  in  this  matter  on  Cicero's  behalf 

6.  The  first  objection  ia  that  Cicero  would  then  acquire  the 
inheritance  in  some  sort  '  through  a  free  person, '  whereas  it  is 
a  well-known  rnle  per  exiraneani  persanam  nobis  acquiri  jioji 
posee^t^W  persons  being  'outsiders'  who  are  not  our  slaves  or 
our  chililren.  The  only  exception  according  to  Gaiua  (ii  95)  is 
possibly  that  of  possession.  By  Paul's  time  the  doubt  was 
removed.  He  sayis  (v  2  §  2)  per  liberas  pei'sonas  quae  in  potestate 
non  sunt  adquiri  nobis  niliii  potest;  sed  per procuratoreni  adquiri 
nobis  posaessionein  posse  utilitatia  causa  receptum  est.  See  also 
D.  xli  I  fr  54  pr;  xiii  7  fr  1 1  §6;  Cod.iv  27  §  i.  There  is  no  doubt 
that  the  primary  reference  of  this  maxim  is  not  to  the  use  of  free 
persons  in  the  process  of  acquisition,  but  to  the  transference  ipso 
facto  of  their  acquisitions  to  us.  A  son  or  slave  was  as  it  were 
a  band  of  his  father  or  master :  what  he  took  was  no  sooner 
acquired  by  him  than  it  passed  to  his  superior.  If  he  were 
instituted  heir  and  accepted  tlie  inheritance,  he  thereby  became 
heir,  but  tbe  ij^heritance  did  not  rest  with  him  for  a  moment 
but  passed  at  once  to  his  father  or  master  (D.  xxix  2  fr  79).  So 
if  ho  stipulated,  it  made  no  matter  whether  he  stipulated  for 
himself  or  his  superior;  the  latter  in  either  case  at  once 
acquired  the  right  to  the  promise  (D.  xlv  3  fr  I  pr).  In  the  case 
of  mancipation,  aa  the  usual  form  required  the  mancipatee  to 
assert  that  the  thing  was  his  own  by  the  law  of  tbe  Qnirites, 
and  no  slave  could  be  such  an  owner,  the  slave  used  a  modified 
form,  asserting  the  ownership  on  the  part  of  bis  master.     Hanc 

1  It  la  amuaitig  to  see  tha  aver-prei^nt  dro^l  leut  one  should  be 
thought  guilty  Df  viuktion  nf  thia  priuciplQ;  cf.  D.  ii  I4fr27  §  i  ;  xxii  i 
ft-  34  §  2 ;  Jtlii  5  fr  1 2  pr ;  iliii  24  fr  3  pn 
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rem  ex  jure  Qtaritium  L.  Titi  domini  mei  esse  aio  eaque  ei  empta 
esto  hoc  aers  aeneaque  lihra'{Qai.  i  119;  iii  i67)\ 

In  none  of  these  cases  could  a  procurator  or  other  free 
person  acquire  iu  this  direct  way  for  his  principal.  An  in- 
heritance given  to  t;h«  procurator  remained  with  him ;  a 
Btipulatian  for  another  was  invalid ;  alferi  Hipidari  nemo 
potest  (D.  xlv  I  fr  38§  17;  Gal,  iii  103);  nor  by  mancipation  or 
any  other  form  could  he  acquire  an  obligation  for  his  principal. 
But  where  his  action  was  not  of  a  legal  or  abstract  but  of 
a  ph^'sical  character,  as  by  taking  delivery  of  an  object,  by 
occupying  land,  by  putting  a  borrower  in  posseaaion  of  hia 
principal's  money,  in  such  cases,  if  the  action  was  intended  for 
hia  principal,  the  principal  acquired  the  right,  whatever  it 
was  (D.  xli  1  ft- 53;  x\v  i  fri26§2),  And  further  an  agent 
lending  hia  own  moBey  to  another  by  hia  principal'a  wish  and 
in  the  name  of  his  principal  acquired  for  his  principal  the  right 
of  requiring  repayment  of  the  loan  from  the  borrower  (D.  xii  I 
fr  9  §  8),  Compare  the  acquisition  of  a  precarium  (D.  xliii  26 
fr  6  §  I  ;  cf.  fr4  §  2),  'Not  are  cases  wanting  which  relate  to  the 
acquisition  of  a  deceased's  estate.  For  bonorintt  possessio  could 
be  acquired  through  an  outsider  (D.  xxxvii  r  fr  3  1 7  and  xxii  2 
ir  ^&)i  and  the  acceptance  of  bon.  poss.  involved  acting  as  heir 
(  pro  herede  ffestio  Cod.  vi  30  fr  1 2)=,  And  the  transference  of  an 
inheritance  from  the  heir  by  law  to  the  heir  by  trust  could  be 
effected  not  only  by  passive  acquiescence  on  the  part  of  the 
former  and  appreheusion  on  the  part  of  the  latter,  but  by  a 
letter  or  a  message  (D.  xxsvi  i  fr  38  pr).  These  cases  are  how- 
ever of  a  diderent  character  from  a  formal  entry  on  an  iaheritance 
by  cretion. 

7.  Without  going  into  the  whole  question  of  representation, 
it  may  be  well  to  observe  that  three  things  require  to  be  kept 
distinct:  (I)  representation  by  my  son  (under  power)  or  my 
slave ;  (2)  representation  by  my  mandatee  or  procurator,  etc.  who 
acquires  for  himself  but  ia  answerable  to  me  his  principal,  and 

^  As  regardB  en  jure  cemo  a  slave  could  not  act  at  all»  because  it  waa 
a  fnnii  of  Huit,  and  slsLTea  could  uot  Ap^tdar  Aa  suitors  ic  court. 

*  See    Koppen    Sifatem.   d.  ErbncAtt  p.  387.      Cimtra    Brinz,   Pand. 
iii  1 88  D.  25. 
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must  by  separate  subsequent  proce«liiig  give  me  the  benefit  of 
his  acquiaition :  and  (3)  representation  by  someone  acting  by  niy 
order  and  on  my  behalf  and  acquiring  nothing  for  himself,  i,e.  in 
the  main  as  a  mere  mes&enger  (e.ff.  in  making  a  c(»istitutum, 
D.  xiii  5  fr  15),  but  in  some  cases  having  a  certain  choice  as  to 
the  particular  action  to  be  taken'.  It  is  in  such  a.  capacity 
that  a  procurator  took  pogaeaaion.  Procurator  alienius  possevsioni 
praestai  ministeriujn  (D.  xli  2  fr  iS  pr).  And  in  a  similar 
cppacity  he  acts  when  giving  a  formal  prohibition  (D.  xHii  24 
fr  3  pr).  Ih  there  anything  in  cretio  which  would  be  incom- 
patible with  representation  in  this  last  ^nae  ? 

Our  infornafttion  respecting  cretio  is  scanty,  because  cretio, 
having  been  partly  abolished  by  a  constitution  of  a.d.  407,  was 
whally  abolished  by  Justinian,  and  hence  doe^  not  further  appear 
in  his  law  books  (Cod.  Theod.  viii  1 8  fr  8  §  1  ;  Cod.  Just,  vi  30 
fr  17).  The  argument  againsit  Veetorius  being  employed  by 
Gicero  to  do  the  act  of  ceTtieriH  for  liJm,  so  I'ar  as  derived  from 
the  nature  of  cretion,  may  perhaps  be  put  thus,  (a)  Cretio  has 
a  solemn  unalterable  form  of  words  given  by  Gains  and  Ulpian; 
(b)  it  requires,  to  use  the  words  of  these  constitutions,  '  a 
scrupulous  ceremony';  and  (c)  the  declaration  ia  suited  only 
to  the  heir  himself  speaking  in  the  first  person  {me  heredem 
institnit,  hereditatem  adeo  cermqfie).  Moreover  (d)  cern&re  in- 
cludes adire;  aditio  hereditatts  was  an  actus  legiivmus  (D.  L  t/ 
fr 77);  and  nemo  alieno  nomine  lege  a-gej^e  potest  {ib.(ti2}). 
I  deal  with  these  points  in  order. 

8.  (a)  I  see  no  reason  to  suppose  that  the  words  of  cretio 
given  us  are  intended  to  be  taken  as  the  only  apt  words  without 
admitting  any  modification  or  addition ',  They  are  actual  ly  given 
somewhat  differently  by  Ulpian,  who  omits  testamerito  sua  from 
Gaius'  formula,  and  doea  not  direct  the  heir  cemeref  id  est,  kaeo 
verba  ditxre  (as  Gaius  expresses  it)  but  verba  cretionis  ad  httnc 
modum  dicere  'to  speak  worda  of  acceptance  in  this  fashion.' 
They  are  simple  natural  words,  but,  if  uaed  by  a  procurator 
declaring  his  principal's  acceptance,  would  require  modification^ 


1  See  simitar  language  in  Savignj  ObL  ii  p.  56sqq. 
*  See  a  aimilar  cs^e  in  VaL  318, 
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just  aa  the  ordinary  form  of  mancipation  waa  modified  when 
used  by  a  slave  (see  above,  p.  400). 

(i^)  Allowing  for  the  grandiloquent  style  of  the  imperial 
oonstitutions,  scrtipulosa  soteTiinitas  is  abundantly  satisfied  by  an 
heir  being  compelled  to  gather  witnesses  and  utter  a  formulla. 
Had  there  been  any  further  ceremony  required,  Gains  and 
Ulpian  would  not  have  described  cemere  in  such  simple  terms. 
It  would  be  natural  far  an  important  declaration  to  be  made 
before  witnesses  (etse  how  could  it  be  proved  ?),  and  Varro 
telU  us  that  testators  or  '  people '  generally  directed  this,  as  in 
our  case  (L.L.vi^i  itaque  in  cretione  adhibere  jubent  testes\ 
but  our  legal  autborities  say  nothing  about  ib.  Again  it  would 
be  natural  to  make  the  acceptance  at  the  abode  of  the  testator^, 
but  again  our  authorities  are  silent.  In  truth  whatever  may 
have  been  customary  or  natural  or  prudent,  we  have  no  right 
to  assume  (unless  special  directions  were  given  by  the  testator) 
that  anything  more  was  required  by  law  for  the  validity  of 
the  act  than  the  utterance  of  such  a  declaration  as  above 
within  the  time  prescribed*.  The  Autun  interpretation  of 
Gains  (Kriiger,  4th  ed.  pp.  I — liil)  makes  no  mention  of  aoy- 
thing  else. 

(c)  Kuntze  (Ciirsus  §  856)  makes  a  point  of  the  personal 
character  of  the  declaration.  No  doubt  the  acceptance  of  an 
inheritance  was  an  act  of  will^  and  the  will  had  to  be  expressed. 
There  are  three  ways  at  least  in  which  this  could  easily  be 
done :  Firstj  A  letter  declaring  his  acceptance  might  be  written 
and  sent  by  Cicero,  Boman  declai-ations  were  however  usually 
oral,  though  a  written  record  might  be  made  of  them.  Thus, 
secondly,  Cicero  might  collect  some  witnesses  where  he  waa, 
ai3d  in  their  hearing  utter  the  words  of  acceptance,  A  protocol 
{testatio)  might  be  drawn  up,  commimicated  to  Vestorius,  and 

'  Ycigt  aaserta  thsit  thui  wau  ea.seDiial,  but  be  has  do  autboritj  bejoud 
this  passage  of  Cicero  (Die  xii  Tafetn  ii  372). 

*  Cujo^  {Obi,  vii  19;  also  in  Op.  iv  1700)  has  a  carious  nation  thnt  both 
ariiiio  and  cretio  were  flmc:otDpatiied  by  a  HtiAp  of  tbe  fingers.  The  notioii 
aroao  from  a  misunderstanding  of  Cic.  Of.  iii  19  ^  75  found  iti  8t  Ambrosia 
(Of.  iii  1 1  ^  70}  jVon  etfo  in  hereditatifrun  adeundit  digiiorum  percntnoms  et 
rmdi  mccfMoris  miltationes  notabvfto  whoiu  Gibbou  aI»o  refers  {Dedine,  elo. 
eh.  iliv), 
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read  out  at  Putooli  for  the  information  of  those  concerned. 
But  if  thia  were  intended,  Cicero  would  have  given  some  hint 
of  it,  and  neither  thia  nor  the  pre(^dtng  suggestion  could 
properly  be  described  aa  sending  otil'  Pollex  to  Vestorius  ut  UU 
oernat.  Kven  if  Cicero  had  mainlj  in  mind  cerbsan  practical 
arrangements  with  his  coheirs,  such  as  the  division  of  the  cash 
ia  the  house  and  other  like  matters  (see  preceding  letter. 
Wo,  45)  requiring  prompt  attention,  certiere  could  scarcely  be 
used  of  those  exchisively  and  not  imply  that  the  agent  was  to 
do  the  formal  act  itself 

A  third  way  therefore  seems  to  be  most  likely,  viz.  that 
Veatoriua  should  at  a  suitable  time  and  place  declare  Cicero's 
acceptance  in  &ome  such  words  as  these:  Quod  Vluvius  testa- 
menio  auo  M.  TulUum  CiceroTiem  heredem  instituit,  earn  heredi- 
tateTH  jussu  ejusdetn  M.  Tulti,  ncnniue  eju^s.  adeo  cemoque.  As 
Cicero  was  only  part  heii*.  possibly  the  share  would  be  mentioned 
after  heredem^  e.g.  ex  trientB^  ex  quadrmUe,  etc. 

(d)  The  fourth  argument  seems  to  be  made  much  of 
generally^  but,  I  think,  breaks  down  on  examination.  Entry 
on  an  inheritance  was  no  doubt  a  statutable  proceeding  (D.  L  17 
ir  77).  i.e.  it  was  part  of  the  old  civil  law  which  was  supposed  to 
rest  on  the  authority  of  the  xu  tables  (see  p.  95  n.).  Papinian 
says  in  accordance  with  the  ordinary  doctrine  that  it  did  not 
admit  of  a  conditional  or  anticipatory  performance ;  but  he  doeis 
not  say  that  it  could  not  be  done  by  a  procurator^  And  as 
a  matter  of  fact  we  are  practically  told  that  one  of  these  so- 
called  statutable  proceedings,  viz.  acceptilatio  (thnugh  it  could 
not  be  done  by  a  slave,  D.  xlvi  4  fr  22),  could  be  done  by  a  pro- 
curator (ib.  fr  3,  where  the  suggested  omission  of  sine  seems  to 
me  to  leave  an  intolerable  sentence,  and  ia  against  the  Bosdica). 
Nor  is  the  argument  improved  by  bringing  in  D.L  17  fr  123 ; 

'  Cujaa  (Op.  }v  1697)  doo3  say  so,  and  gives  an  artificial  explanation 
of  D-  ilvi  4  fr  3.  But  liia  view  was  ao.  doubt  largely  influenced  by  Hup- 
poaing  that  in  D.  xiji  2  fr  90  entry  by  a  procurator  was  exprasalj  dcaiod. 
(In  comraanting  on  the  paaaage  however  {Op.  v  1 946)  he  reada  per 
isumtorein  but  argues  a  fortujri  against  a  proeuTJitor  having  the  [jower.) 
Tbe  Florentine  reading  per  curutorem  is  now  accepted.  That  a  mad- 
man'»  or  youth's  curator  could  not  accept  for  his  charge  i&  &  widely 
different  cose  from  acceptance  on  a  sound  fully-grown  luaa's  order. 
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for  the  meaning  of  that  passage  ivhea  Ulpian  wrote  it  doubtless 
had  reference  to  the  old  Ugia  actio  as  a  judicial  proceediug. 
-(Accordingly  Lenel  Paling,  n  p.  494  puts  it  among  matter 
relating  to  the  centutQviral  jurisdiction.)  What  was  meant  by 
Justinian  is  difficult  to  aay^  ibut  does  not  concern  the  interpre- 
tation of  Cicero.  I  cannot  think  that  Justinian  could  hava 
declared  entry  by  a  procurator  invalid  when  in  his  legistation, 
DO  less  than  before,  absolutely  no  form  was  required^  and  mere 
will  (nuda  voluptas)  was  aufficient  (D.  xxix  2  ft- 88,  frgS,  eic. ; 
Gat  ii  l6j,  169).  As  Doneau  {Com.  vii  9)  saye,  an  order  to  a 
procurator  to  accept  la  an  iTidiciuin  voluntaits  (ct  D.  xxix  2 
fr  88).  Moreover  acceptance  by  a  messenger  is  incidentally 
mentioned  in  the  Digest  (xixvi  I  fr  67  §  3  herediiOstem  adirc, 
quonutdo  absentis  per  nuntium).  See  Veriog  Et'bfrecht  p.  497 
and  notes. 

9.  The  result  is  that  so  far  as  <iditio  was  concerned,  no 
fonia  was  necessary,  which  a  procurator  acting  on  the  heir's 
order  could  not  fulfil.  And  as  regards  cretio  I  see  nothing 
to  make  a  personal  oral  declaration  by  the  heir  necessary  ; 
else  how  could  a  dumb  person  ever  have  become  heir  cum 
CTBiione '(  And  even  if  it  was,  Cicero  could  have  supplied  the 
deficiency  by  an  utterance  of  the  supposed  magical  words  in  bis 
villa  or  anywhere  before  despatching  Pollex.  But  all  doubt 
may  reasonably  give  way  under  the  plain  words  of  Cicero,  who 
speaks  of  deputing  Veatorius  to  certiere  as  the  natural  course  of 
procedure,  when  he  did  not  find  it  convenient  to  go  to  Puteoli 
himself.  It  is  impcssible  to  suppose  that  he  did  not  perfectly 
well  know  what  he  was  about. 

10.  The  ordinary  conception  or  misconception  of  the  matter 
is  due,  I  suspect,  to  the  false  reading  of  procuratoreTn  instead  of 
curatorem  in  D.  xiix  2  fr  90' ;  and  to  forgetting  that  the  sense 
in  which  the  Roman  lawyers  speak  of  aoquirere  per  servum 
and  deny  aoquirere  per  liberum  hominein  is  quite  different  from 
an  acceptance  by  a  procurator  in  the  name  and  by  the  previous 
order  of  the  heir  named  in  the  will. 


'  The  Florentine  MS.,  supported  by  the  Baailica,  has  cvmioremt  and 
this  IB  retained  by  Mommaen.  See  also  Windacheid  Pand,  g  5961).  ii. 
(Yangerow  even  io  hia  last  edit.  (§  498)  quotes  the  paasage  with  pro- 
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PROPERTY 

AND 

(PRINCIPAL)  SUITS  IN  REM. 

In  rem  actio  est^  cum  aut  corporalem  rem  intendimus  nostram  eeae  aut 
jus  aliquod  nobis  competere,  veluti  utendi  aut  utendi  fhiraidi  eundi  i^endi 
aquamve  ducendi  vel  altius  toUendi  prospiciendive :  actio  ex  diverao 
adversario  est  negativa  (Qai.  Iiut.  iv  %  3)1 

In  rem  actio  est  per  quam  rem  nostram,  quae  ab  alio  poasidetar, 
petimus :  et  semper  adversus  eum  eat  qui  rem  poesidet  (Ulpian  In»t.  ap^ 
D.  xliv  7  fr  25  pr). 


CHAPTER  L 


WHAT  THINGS  AHE   NOT  PRIVATE   PROPERTY? 


1.  Some  things  are  beyond  human  control  (extra  nostrum 
patrijnomum)y9uch  as  the  eea  and  air  atid  flowing  water.  Others 
a^in  are  put  beyond  human  control  by  being-  devoted  to  the 
gods. 

Subject  to  the  nghta  of  the  gods  {dwini  juris)  are  res 
aacra^,  res  rdigiosae  and  in  some  degree  res  sanctae.  Such 
things  are  not  part  of  the  estate  of  any  .individual  (ntiiUua  in 
bonis  sunt)t  or  a  possible  subject  of  private  acquisition. 

(a)  Res  sacrae'  are  such  as  are  consecrated  to  the  gods 
above ;  rei  reliffiosae  are  such  as  are  abandoned  to  the  Qoda 
ManeSf  i.e.  to  the  Beings  of  after-life. 

Nothing  is  considered  to  be  sacred  ejccept  what  has  been 
made  so  by  the  authority  of  the  Roman  people  either  by  a  law 
or  by  a  senates  decree  passed  therefor'.  In  the  provinces 
there    may  be   things  which  have    not    been   consecrated   by 

*  Galliia  Aelius  (ap.  Feat  pp.  289,  3ifl,  Bnins*  pp.  32,  34)  agreea 
gecerftlly  with  Gains  (who  may  have  taken  it  Cmm  him  or  flther  republican 
jurifits)  but  points  out  that  the  wardB  nacsr,  religrtotus^  taiKtui  ctiu  alao  be 
used  in  more  gcnoral  meanings.  He  deHncia  mcer  thua :  jo^T-um  esge  qrwd- 
eungue  mort  atque  instituto  dvitatu  connecratum.  stt,  live  aedis  siv«  ora  tive 
tignMfn  give  locus  m'tw  pecutiut  *ii!6  quid  alnid  quod  die  dedicatiim  atque 
eonucratum  nt:  quod  autsm  privati  tuae  rtliffiom»  eavaa  aliquid  earum 
rerum  dedicenit  id  potiiijkes  Romance  n<m  esistiTJiare  sacrum.  At  ti  qua 
gacraprivata  sttscepta  Bttnt,,,ille  loczit  ubi  tia  eacra  privala  fapi^nda  runf  vix 
videtuT  aacer  eage. 

'  Ciesero  refers  to  a  2«r  Papiria  forbidding  any  temple,  land,  or  alt&p 
being  consecrated  without  the  order  of  the  CommoHfl  (in/iM*M  pUhia\  and  to 
the  practice  in  this  respect  {Dom,  49 — 53).  In  aocordanco  with  thiiS 
practice  his  own  house  was  declared  by  the  Pontijiees  to  be  uiiafiectod  by 
Clodiiui*  consecration  {Bp.  AtL  iv  2), 
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authority  of  the  Roman  people,  but  by  their  former  lords,  and 
these  are  not  properly  sacred  but  are  counted  as  such  {pro 
mcro  habdur)'.  A  sacrariutn,  made  in  a  private  place  lo 
coQtaia  sacred  things,  is  not  sacred. 

(b)  A  place  is  made  retigious'^  hy  private  will,  i,e.  by 
placing  therein  a  corpsR,  provided  that  the  soil  is  our  own 
(or  conceded  for  the  purpose  by  the  owner)  and  that  his  burial 
duly  belongs  to  the  person  so  acting.  As  regards  the  provinces, 
the  ownership  of  the  SDil  being  in  the  Roman  people  or  the 
emperor,  and  private  perwons  seeming  to  have  only  the 
possesiiion  or  usufruct  thereof,  the  soil  is  held  by  most  lawyers 
not  to  become  strictly  religious,  but  auvhow  it  is  counted  aa 
religious.  The  buryiiig-places  of  public  enemies  are  not  recog- 
nised as  religious,  nor  are  Roman  burying- places,  when  and  so 
long  aa  they  are  captured  by  the  enemy.     See  above,  p,  ^g2  sq. 

(c)  Inviolable  things  {res  sanctae)  are  such  as  the  walla  and 
gates  of  a  town  ;  the  vioktiun  of  these,  as  by  crossing  the  wall 
instead  of  passing  through  the  gates,  was  prohibited  under 
capital  penalties  (Gai.  ii  i — 8 ;  D.  i  8  fr  2,  6  §§  3,  4 ;  fr  1 1  ;  xi  7, 
£736;  xlvii  12  fr4). 

Purus  locus  is  that  which  ia  neither  sacer,  nor  sancius,  nor 
religiosixs  (D.  xi  7  fr  2  §  4). 

2.  Of  things  Subject  to  human  rights  some  seein  not  to 
belong  to  the  estate  of  anyone,  for  they  are  believed  to  be  the 
property  of  the  community  as  a  whole ;  others  are  private, 
T.e.  are  the  property  of  individuals  (Gai.  ii  ll). 

The  Bea  and  its  shores,  a  river  and  itfl  banks,  are  common  to 
all  to  use ;  and  hence  ports  and  banks  are  open  to  all  for  the 
UBuaf  purposes  of  navigation,  putting  in  to  land,  depositing 
loads,  drying  nets,  fastening  boats,  even  to  the  trees  on  the 
banks^  fishing,  etc.     But  the  ownership  of  a  river's  banks  and 

*  A  question  having  been  raised  by  Plitiy  whether  a  tetuple  at 
Kioomedia  could  be  tnoved^  Trajan  replied  Nee  tt  mo^at  quod  lex  dedtca- 
t£mu  nulla  r^pcnSur,  cum  tolum  peregrCnae  civitatit  capax  non  tit  dedi- 
eatitmis  quae  JUl  noairo  jure  (£/j.  ad  Traj.   50). 

*  Cf.  Cic.  Legff.  ii  23  §  58  Ct  ia  urb^  tepeliri  lex  vetat^  tie  deerttam 
a  jyontijlcum.  colieffio  jutn,  etae  Jju  in  loco  publico  fieri  sepHlchrum...,.Statu\t 
eoiUgiiim  loctim  puhlmivi  nan  potuirte  privaia  Tdigionc  ohligari.  The 
conuexioa  of  religio  with  burials  is  spoken  of  throughout  capp.  22,  23. 
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of  the  trees  on  it  is  private,  and  b  in  the  proprietors  of  the 
adjoining  land  (D.  18  6-4  §5).  The  seashore  extenda  to  the 
line  reached  by  the  highest  flow  {ma^vms  fiiu^tus,  D.  L  i6fr96, 
112)'.  A  rivers  banks  are  fron:t  the  line  of  fullest  stream, 
is.  from  the  commencement  of  elope  from  the  level,  down  to 
the  water  (D,  xliii  12  fr  3), 

3.     Protection  of  public  and  sacred  places. 

(a)  The  rights  of  the  public  were  protected  and  regulated 
partly  by  public  officers,  partly  by  interdicts  (which  could  be 
brought  by  any  member  of  the  public)  or  by  other  suits  of  law. 
Permission  to  build  on  a  public  place,  to  lead  water  from  a 
navigable  river,  to  take  the  profits  of  some  public  pla^e.  is 
granted  by  the  emperor  or  public  officers  (D.  xliii  8  fr2§§  10,  16  i 
tit.  9  fr  I  ;  tit.  1 2  fr  2).  Special  city  officers  are  charged  with  the 
oversight  of  the  streets  and  their  protection  from  btriug  dug  up, 
occupied  or  obstructed,  the  iuhabitauts  being  required  to  keep 
their  buildings  fi-om  fallings  and  their  watercourses  and  the 
parts  of  the  streets  opposite  to  their  houses  clean.  The  leveiling 
of  the  streets,  the  cleansing  of  the  streams^  and  provision  of 
bridges  where  necessary,  are  for  the  public  officers  (D.  xliii  lo ; 
cf  xviii  6  fr  13).  If  highways  in  the  countiy  are  blocked 
wholly  or  seriously,  the  magistrates  interfere  (D.  xluiSfr2 
g  25  ;  Paul  V  6  §  2).  A  senate's  decree  (B.C.  7)  provided  for 
the  water-commissioners  to  take  earth,  atones,  aand,  wood,  eta. 
for  the  repair  of  the  aqueducts  from  private  lands  in  the 
neighbourhood  against  compensation,  and  for  rights  of  way  for 
the  purpose  (Frontin.  Aq.  125). 

(6)  Anyone  could  build  iu  the  sea  or  on  the  seashore, 
unless  it  was  to  the  injury  of  othei-s.  Eventually  a  decree  of  the 
praetors  was  required  to  authorise  it.  Fishermen  can  build  on 
the  seashore  houses  of  refuge,  and  are  owners  so  long  as  the 
houaes  stand;  but  if  they  fall  or  are  removed,  the  ground 
reverts    to  the   public    (D.  i  5  fr  i,  2  pr;    xli  i  fr  14,  50;    xliii 

t  CoIhiui  in  the  Digeiit(L  16  frgd,  cf.  ft  1 12)  refers  tha  first  estahlishiiieni 
of  tliiii  definition  according  to  common  rojwrt  {amnS)  to  Cicero  himself, 
acting  ft8  arbitrator.  Bi)t  thi6  is,  aa  Mommaon  notes,  probably  a  mistalcon 
referenoe  to  Cic.  Top.  7  §  32  Solebat  A^iliiu,..cum  de  litoribus  ager^ysr^ 
quae  tymnia  publica  Cite  voltit .,.ita  defimrv  Utvt^  ' qua  Jlvctuf  dvderet. ' 
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8  fi*  3  §  8,  fr  3, 4),  The  free  use  of  the  sea  is  protected  by  the 
action  injuriamm  \  anyone  likely  to  be  damaged  by  a  mole^  etc. 
can  bring  an  inteniict  (D.  xliii  S  fr  2 1  8). 

(o)  All  rivers  which  have  a  perennial  flow  are  public:  and 
lakes  with  perpetual  water  are  also  public.  The  free  navigation 
in  them  is  protected  by  an  interdict ;  and  so  is  the  right  of 
driving  cattle  to  them.  If  the  fishing  of  a  lake  or  port  is  let 
out  to  a  publicanus^  he  ia  similarly  protected  (D.  xliii  14). 
Repftirs  to  their  banks  are  open  to  anyone  to  effect,  if  he 
give  security  to  the  neighbours  against  possible  injury  to  the 
navigation  within  ten  years.  After  the  work  has  been  done,  no 
interdict  will  lie,  but  anyone  injured  must  resort  to  the  lex 
Aquilia  (D.  xliii  15  ;  cf.  sxxix  2  fr24). 

Interdicts  run  against  anyone  who  does  anything  on  or 
puta  anything  into  a  public  river  or  its  banks  po  as  to  impair 
the  navigation  or  mooring  {static)  or  change  the  measure  or 
character  of  the  stream  from  what  it  was  in  the  summer  of 
a  year  back  (cf.  chap,  vii  2),  Subject  to  such  limits,  building 
is  open  (D.  xxxix  2  fr  24  pr).  An  owner  of  both  banks  has  no 
right  to  build  a  private  bridge  over  the  stream.  Other  inter- 
dicts run  to  compel  anyone,  who  keeps  such  construction 
whether  done  by  himself  or  others  {factum  vel  -imTnissitm 
habet),  to  restore  the  former  condition.  Nor  according  to  the 
better  opiuion  had  defendant  a  right  to  a  plea  that  it  was  done 
only  '  for  repairing  the  banks/  though  such  a  plea  might  be 
allowed  after  due  hearing  of  the  case ;  he  had  a  right  according 
to  Labco  to  the  plea  of  the  work  being  done  '  as  was  allowed  by 
statute  *  (D.  xliii  12,13;  ^^^'  i^  ^  59)- 

(d)  Public  (country)  roads  and  their  free  use  are  similarly 
protected  by  interdicts  couched  in  the  same  language.  Dis- 
charge of  drains  iuto  a  public  road,  building  so  as  to  prevent 
the  water  on  it  from  passing  off,  allowing  cattle  to  feed  there 
so  as  to  injure  it,  altering  its  character,  building  on  it  whether 
a  monument  or  anything  else,  come  within  the  interdicts.  If 
a  tree  fall  on  to  the  road,  the  owner,  unless  he  choose  to  abandon 
it.  must  as  iti  other  cases  remove  it  and  restore  the  road.  Not 
only  main  highway's  (viae  praetoruie  or  consulares)  but  also 
public   footpaths   {iter)  and    many  country   roads   (vicitiales). 
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;vhicfa  aiG  for  the  general  uaea  of  villages  {vici)  and  have  not 
beeu  made  at  private  expense  or  have  been  made  in  imme- 
morial times,  are  public  roads  within  these  interdicts.  Repair 
of  a  road  by  private  contributions  does  not  make  them  private. 
In  private  roada  the  soil  is  the  property  of  private  persons:  in 
public  roads  the  soil  is  public.  Anyone  can  bring  the  interdict, 
the  damages  being  limited  to  his  iuterest.  If  a  peraan  has  not 
done  the  work,  or  ordered  it  or  approved  it,  he  is  not  bound  to 
restore  but  only  to  allow  restoration  (D.  xliii?;  S  fr2  §  20^45). 
Anyone  is  allowed  to  repair  a  road,  if  he  does  not  make  it 
worae;  but  he  must  not  alter  its  character  by  putting  gravel 
ODf  or  paving  an  earth  road,  or  substituting  earth  for  pavement 
(D.  xliii  II). 

(e)  Public  places  generally  are  protected  by  a  similar  in- 
terdict against  anything  being  done  or  put  in  them  which 
damages  a  person,  unless  the  doer  has  a  right  granted  by 
statute,  senate's  decree,  edict  or  decree  of  the  emperor.  '  Public 
place '  includes  occupied  or  unoccupied  ground  in  the  city  or 
country  intended  for  the  public  use,  but  not  what  is  the  pro- 
perty of  the  Crown  (Jiscus).  Injury  consists  in  the  deprivation 
of  the  convenience  or  advantage  afforded  by  the  public  place; 
e.g.  obstruction  or  leBsening  of  accesia  or  prospect  or  light.  The 
interdict  goes  only  to  forbid,  and  to  require  security  against 
doing;  not  to  require  restoration.  If  a  building  has  been 
erected  on  public  ground  without  anyone's  objecting,  the 
owner  is  not  required  to  pull  it  down :  that  might  make  the 
city  unsightly ;  but  if  it  is  found  to  obstruct  the  public 
convenience,  the  state  officer  will  either  remove  it  or  impose 
a  rent  {vectigal,  sokirittm,  D.  xliii  8  fr  2  pr — ^tSfr^).  If  such 
buildinga,  e.g,  bankers'  shops,  are  sold,  the  purchaser  acquires 
only  the  use  (xviii  i  fr  52).  Statues  or  pictures  {imaging)  for 
the  ornament  of  a  town  are  usually  allowed  to  be  phkCed  in 
public  (xliii  8, 9  ir  2). 

{/)  Sacred  places  are  protected  both  by  a  prohibition  of 
similar  character  and  (on  religious  grounds)  by  a  requirement 
of  restoration  (D.  xliii  6  fr  I  ;  8fr2§l9;  Gai.  ivisg), 
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CHAPTER  n. 


DISTINCTIONS    OF  THINGS,    AND   OF    RIOHTS   OVER  THEM. 


1.  All  important  distinction  among  things  (res),  which  are 
the  subject  of  private  rights,  is  between  taDgihle  or  corporal 
things  and  certain  aggregates  or  claims  which  relate  to  concrete 
things  but  are  themselves  abstractions'.  Corporal  or  tangible 
things  are  such  as  land,  houseu,  slaves,  dreea,  i^old,  silver,  £fc.  In- 
corporal  things  are  such  as  jure  consistwit,  i.e,  whose  substance 
is  not  physical  matter,  but  matter  of  legal  conception,  for 
instance,  an  inheritaDce,  an  usufruct,  an  obligation.  An  in- 
heritanoe  (or  succession  to  the  estate  of  a  deceaued  person) 
no  doubt  includes  the  land  or  slaves  or  cattle  or  other  corporal 
things  which  belonged  to  the  deceased:  an  usufruct  contains 
a  taking  of  the  fruits  of  the  earth  ;  an  obligation  often  includes 
demanding  and  getting  land  or  slaves  or  money  ;  but  the  right 
of  succeeding  to  a  deceased's  estate,  the  right  of  using  and 
taking  the  fruits,  the  right  of  coutrol  over  the  acts  and  services 
of  one  who  is  under  an  obligation  are  in  themselves  incorporal. 
So  also  is  the  nght  of  control  over  others'  land  or  houses, 
which  right  is  called  setvitus,  'easement'  (Gai.  ii  12—14).  This 
distinction  comes  especially  into  prominence  in  reference  to 
acquisition  and  transfer. 

2.  The  principal  rights  recognised  by  Roman  law  in  and 
over  things  are  ownership  (domimum)  and  aermtutes.  Pledge 
gave  rise  to  a  limited  right  over  things  and  will  be  treated  in 
connexion  with  contracts.  Emphyteusis  and  s-uperjicies  were 
long  tenancies  of  land  and  houses  arising  from  lease  (see  Book  v). 
Possession  is  a  fact,  which  is  usually  a  consequence  and  cause 
of  rights:   it  will  be  treated  below  (chap.  iv). 

*  Cf.  Cic.  Top,  V  3  37  Huo  genera  prima-  unum.  earum  rerum.  q-u<te  eunt, 
cUtifnim  earum  quae  intdl<fffuntuT.  Emc  ea  dico  quae  cemi  tavgiqun poaunt, 
vifundum^  aedts^  parieiem,  atiUicidiutny  mancipiuTii,  pecMd«n»  tu-pellectHeni^ 
penui  et  cetera.  Non  st»t  fursUt  ea  dico  quae  ta/i^  demonairariee  mm 
potsunt,  ierni  tainen  animo  atqjie  intelUgi  poMJiitt,  tit  si  tuucapionem  n 
tutelam  gi  gentem  «  agTiatiorwrn  dijiniot^  quorom  rerum  nuUwtn.  subeat  quawi 
eorpug. 
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CHAPTEE   III. 


OWNERSHIP    {DOMJmVM). 

A.  Ownership  is  the  full  right  of  doing  whatever  one  likes 
with  a  thing,  using,  alienating,  destroying.  In  Rome  it  was 
limited*  in  the  case  of  land  and  houses  (1)  by  such  control  aa 
the  public  authority  inn>osed  in  the  interest  of  the  people  at 
large,  (2)  by  the  rights  of  neighbours,  (3)  by  the  prenoua 
voluntary  action  of  the  owner  himself  or  his  predecessors  in  titJe. 
Otherwise  the  owner  of  land  h&a  the  full  and  free  use  of  all 
above  and  below  his  land. 

As  examples  of  the  first  rnay  be  taken  the  prohibition  of 
(buying  or)  §elling  houses  in  order  to  pull  them  down^  which 
waa  made  by  a  senate's  decree  under  Claudius  a.d.  4+  (Bning* 
No.  5 1 ;  D.  xviii  i  fr  53 ;  cf.  xxiix  3  fr48 ;  l&e  Ursoji.  75) ;  and 
again  by  Vespasian  (Cod.  viii  10  fr  2.  See  also  D.  xsKfr4i 
^  I — 6).  Or  again  the  prohibition  of  an  occupier's  allowing 
anything  to  remain  on  the  eaves  or  a  projection  from  his  house 
which  might  fall  and  injure  passers  by  (see  Book  v  cbap,  v  ii  3). 
Or  the  town-rules  for  a  certain  space  to  be  left  round  each 
insula  (2^  feet  ?;  cf.  Feat.  s.v.  ambittis;  D.  viii  3  fr  14  legitijiio 
spatio);  and  for  limiting  the  height  of  houses,  e.g.  70  feet  for 
houses  on  public  roads ;  so  Augustus  ordered  (Strab.  v  3,  7) ; 
fiimilarly  Nero  (Tac.  A.  xv  43),  etc.  See  also  divers  niles 
respecting  interments  (Book  ill  chap,  xii). 

Examples  of  the  second  are  seen  in  certain  old  proceedings 
of  the  civil  law  (chap,  viii);  in  numerous  interdicts  (chap. 
vii) ;  and  in  Jimum  reffundomm  actio  (chap,  lii  F  4),  etc. 
Examples  of  the  third  are  servitudea 

Interference  with  ownership  of  slaves  is  seen  in  the  pro- 
hibition by  senate  a  decree  of  the  sale  or  gift  of  a  slave  while 
he  was  still  in  flight  (D,  xlvtii  15  fr  2  ;  Cod,  Ix  20  fr  7). 

The  ownership  of  a  thing  may  belong  to  two  or  more 
persons  in  common.  So  long  as  the  common  farm  or  slave  or 
thing  is  undivided  or  unallotted,  none  i&  full  owner  of  the 
^  See  a  careful  list  of  limitations  in  Btickmg;  Pmid-  §  140. 
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whole  (in  solidum);  but  the  rights  of  each  extend  in  due 
proportion  over  every  part  of  it :  totius  corporis  pro  indiviso 
pro  paHe  dominium  hahet  (Celaus,  ap.  D,  xiii  6  fr  5  §  15).  The 
common  owuershjp  may  arise  by  descent,  or  Jegacj',  or  gift,  or 
contract,  etc.  It  is  sometimes  joint,  hu  that  the  survivor 
becomes  excUisive  owner;  sometimes  tenancy  in  common^  bo 
that  the  share  does  not  accrue  to  the  survivor  but  passes  to 
ftuccessorB, 


Ownership  is  acquired  in  different  ways,  which  may  be 
clasaed  under  two  heads^  as  original  and  derivative.  Under  the 
former  come  cases  IQ  which  appropriation  takes  place  of  what 
haa  not  previously  been  private  property  of  any  Roman,  or,  if  it 
haa,  haa  apparently  ceased  to  be  so.  Under  tlie  second  head 
come  cases  in  which,  either  by  one-sided  action  or  judicial 
decision  or  voluntwry  transference,  wc  acquire  what  was  wholly 
or  partly  others'  property.  Voluntary  tran.'^ference  by,  or  in 
pursual  of,  agreement  between  the  parties  may  well  be  treated 
as  a  separate  head.  Acquirement  by  usucapion  or  adverse 
poeseaeion  is  beat  treated  after  voluntary  transference,  to  which 
it  often  formed  a  sequel  and  complement. 

B.     OmoiNAL  ACQUISITION  13  made  in  several  waya. 

L  Occupation*.  We  become  owners  by  seizure  of  what 
we  catch  on  earth,  or  in  aea  or  sky,  whether  we  are  on  our 
own  ground  or  not,  provided  the  thing  does  not  belong  aU'eady 
bo  someone  else. 

^  For  original  occup&tiou  of  land  tb6re  wAa  \u  Gaiiu'  timQ  little 
OppQrtiintfcy ;  but  Cicero  refers  to  it  {Off,  i  7  §  2!)  Sunt  aviffm privttta  nuUa 
natura  ssd  ax(t  ffetere  oacapatione,  wt  qui  quondam  in  iHicim  trenerunt,  aut 
mctoTKti  lU  qui  hullo  podti  sunt,  aitt  l^^e,  pactione,  condu-umi',  sorte  ;  sr  qxto 
jfej  ^  a§9r  Arpinoi  Arpinaiiura  di'catur,  yu^ctilamtg  Tusctilanomm, ximilijt- 
jiw  w?  firicatantm  pojuKmonum  detcnptio.  Here  le(/e  may  refer  to  the 
XII  bjible»  with  it±)  HonctioD  of  willyi,  inte>5tate  mherib&acc^  tnancipAtion^  etc. 
or  to  lawijdistributiaglaDdaniQDgcolomst8(cf.  SicFkc.  p.  163  Lochtuann); 
pactione^  ctmdici&ae  to  public  arrangementti  with  alUeHd  or  eubject  atatea 
(cf.  Cic.  Batb.  6  g  rg),  or  to  land  held  on  ten»a  from  the  State  (e.^.  Liv. 
^^  13  §§  7—9 ;  t,"'*-"-  yerr,  ii  36  §  1 2),  or  in  private  matters  to  purchaBO  of 
land;  Borte  to  diHtributiou  of  public  land  by  lot  («f.  Hygln.  Grom.  p,  200 


416 


Occupation 


[BkTV 


(4)  Such  are  wild  blasts,  birds^  fish  ;  they  are  nurs  as  bood  aa 
we  have  caught  them,  and  continue  oura  so  long  as  we  have  them 
under  our  control,  If  they  escape  they  recover  their  natural 
liberty,  and  aayoDe  else  may  seize  and  own  them  unless  they  have 
been  tamed.  Escape  is  when  they  have  got  beyond  our  sight, 
or  at  least  beyond  our  power  of  following  and  securing  them. 
In  the  case  of  auimala  like  pigeons,  bees,  deer,  etc.,  which  are 
accustomed  to  go  away  and  return,  the  traditional  rule  is  that 
they  continue  ours,  so  long  aa  they  have  the  liiapoaition  («ni- 
mum),  that  ig  to  nay  the  habit,  of  returning.  Domestic  fow!a 
and  geese  remain  ours,  although  they  may  have  flown  whither 
we  know  not.  A  swarm  of  bees  ceases  to  be  the  owners  if 
it  has  passed  out  of  hia  sight  and  ready  capture :  it'  it  settles 
in  onr  land,  it  is  not  thereby  ours  but  becomes  tlie  property 
of  whoever  hives  it:  and  any  honeycomb  which  the  bees  have 
made  belongs  to  him  who  seizes  it.  Of  course  one  who  goes 
on  another's  land  and  catches  any  wild  animal  is  liable  to  be 
Btopt  and  may  be  liable  for  trespass  *,  but  that  does  nut 
afifect  the  question  of  ownership  of  what  he  has  caught  (Gai,  ii 
66—68 ;  D.  xli  e  fr  3^5 ;  xlvii  2  fr  26  pr). 

(b)  Precious  stones  and  other  things  found  on  the  seashore 
become  the  property  of  the  finder  by  taking  (D.  i  S  fr  3).  The 
same  is  the  caa^  with  anything  which  has  been  intentionally 
abandoned  {derelictum)  by  its  owner,  According  to  Proculus, 
it  did  not  cease  to  be  his  property  till  taken  by  another, 
according  to  Julian  (following  Sabinus  and  Cassius),  it  ceased 
as  Boon  as  abandoned.  But  goods  thrown  overboard  for 
lightemng  a  ship  in  a  storm,  or  accidentally  fallen  from 
a  carriage,  etc.  are  not  to  be  regarded  as  derelicts,  and  seizure 
with  a  view  to  appropriation  may  be  an  act  of  theft  {D.  xli  i 

*  All  that  Out  ftuthoritiea  aay  is  potest  a  domino  ti  is  provieierii  jure 
pTohibcH  Jig  ingrederetur  [D.  xli  1  fir  3).  It  is  not  clear  that  thena  is  any 
legal  redreHfl  for  mere  trespaes  for  such  4  purpose.  If  injury  is  done,  the 
Aquilinn  action  is  available :  if  a  prohibitioD  is  detied  with  ittaolent 
pui^wse,  the  actio  tnjuriurum  applies  ;  if  the  trespass  ia  repeated,  as  if  to 
claim  ah  eawement,  the  neffatoria  could  bo  brought;  jf  the  owner's  use  of 
his  own  land  is  obstructed  by  the  himter,  the  interdict  uti pot^'Jeli*  can  Iw 
used  (D.  sliii  i?  fr  3  §  2  ;  cf.  tit  16  fr  11).  See  €zyhlarz»  Gliick'a  Fand. 
Book  xli  ^  1737  c 
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fr  9  §  8.  58  ;  tit.  7  fr  I,  7  ;  xlvii  2  fr  43  §  5).  Thinga  thrown 
among  a  crowd  become  the  property  of  the  eeizer,  either 
because  they  have  been  plainly  abandoned,  or  because  they 
are  intentionally  traiieferred  as  a  gilt  lo  a  previouely  ua- 
ascertained  person  {D.  xli  i  frp  §7 ;  tit. 7  fr  5  §  l). 

(c)  Treaaure  trove  belongs  to  the  finder,  if  it  ia  in  his 
own  ground.  <This  rule  ia  referred  to  a  constitution  of  Hitdrian.) 
If  it  is  accidentally  found  in  another's  ground,  then,  by  a 
constitution  of  M.  Aureliua,  one  half  goes  to  the  finder  and 
one  half  to  the  owner  of  ihe  ground,  whether  a  private  person 
or  the  Crown  or  the  public.  If  a  hu&band  find  it  in  dowry  land, 
one  half  is  treated  as  part  of  the  dowry.  If  it  waa  found  in 
sacred  or  religious  ground,  Hadrian  appeaj^  to  have  given  it  all 
to  the  finder,  but  M.  Aureliua  to  have  ^iven  half  to  the  Crown 
(Just  ii  I  5  39:  D-ixiv  3  fr7  §  12  ;  xHx  14  fr3  §  10.  On  the 
distiibiition  when  treasure  is  found  by  a,  commoTi  or  fructiiary's 
slave,  see  D.  xli  l  fr  63).  By  treasure  trove  is  meant  an  old 
deposit  of  money  not  recorded  and  therefore  ownerless. 

If  money  has  been  buried  for  safe-keeping  and  the  depositor 
or  owner  is  known,  to  take  it  is  theft  (D.  xli  1  fr  31  §1).  If  it  be 
buried  in  another's  ground,  the  owner  of  the  treasure  can  btmg 
an  interdict  to  compel  the  owner  of  the  ground  to  permit  him 
to  dig  it  up  and  take  it  away^  giving  guaranty  against  any 
damage  caused  thereby :  an  action  ad  exhibendum  does  not  lie 
if  the  ground  owner  has  not  taken  possesaion  of  it  (D.  x  4fr  15). 
So  money  left  in  a  house  by  a  former  owner  through  mistake  or 
ignorance  belongs  to  him,  not  to  the  purchaser  of  the  house 
(D.vii  fr67). 

{d)  Where  land  !ias  been  surveyed  and  distributed  by  the 
State,  and  thus  has  boundariesdefinitely  set  out  {ager  limitatus)\ 
an  island  formed  in  a  public  river,  or  the  old  bed  lelt  by  its 
changing  hs  course  belongs  to  no  one  and  becomes  the  property 
of  the  first  occupier  (D.  xliii  12  fr  i  ^6,7). 

2.  Alluvion  relates  only  to  ager  non  timitatus.  Anything 
washed  on  to  our  land,  i.e.  added  by  a  river  to  our  land  so 
gradually  that  we  cannot  estimate  how  much  is  added  in  each 
moment  of  time^  becomes  ours.     It  ts  a  kind  of  restoration 

'  See  1117  article  Agrimetatto  in  Smith's  Diet  Antiq.  ed.  3. 
a.  %\ 
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of  what  the  stream  has  at    uther    times  carried   away.     But 

the  case  is  ditfereul  when  a  (tefinitG  portion  of  land  is  cut 
off  by  a  river  from  auother'a  land  a[id  attached  to  mine :  your 
property  in  the  severed  portion  continues,  unlesa  and  until 
in  the  course  of  ticne  its  trees  put  their  roots  into  my  land  (Gai 
ii  70^71 ;  D.  xli  I  fr7  ^t,  3).  So  also  in  the  case  of  land  slipping 
on  to  another '§  land  (D.  xxxix  2  Ir  9  §  2). 

If  in  the  middle  of  a  river  a  new  island  is  furmed,  it  ls  an 
accession  to  the  land  opposite,  and  ia  thua  the  property  of  the 
several  owners  of  the  banks  on  each  side  of  the  river,  the  middle 
line  of  the  river  and  the  length  of  the  opposite  barjk  owned 
by  each  determining  the  portions  accruing  to  them  respectively- 

If  the  ialaud  ia  not  in  the  middle  of  a  river,  it  belotngs  to 
those  who  own  land  on  the  nearest  bank.  But  if  an  island 
ia  formed  by  the  river's  taking  a  new  courbe,  the  ownership 
of  this  land  is  not  changed,  and  the  old  bed  of  the  river  becomes 
the  property  of  those  who  own  the  adjoining  land  (Gai.  1127; 
D.  sli  1  fi'7  S  3 — S  i  fr  29,  30,  38).  Temporary  inundation  does 
not  affect  the  properly  (fr  7  §6). 

3,  Fruits  and  other  produce,  such  as  the  young  of  animals 
and  children  of  female  slaves,  belong  to  him  who  at  the  time 
of  production  owned  the  land^  or  mother.  When  separated 
fk)m  the  parent  Rtock  they  belong  to  him,  or  to  rmyone  to 
whom  {e,ff.  a  farmer)  he  has  jjranted  the  right  to  t^ke  and  use 
aa  bis  own.     But  this  ia  not  always  so. 

The  fruits  of  anything  purchased  or  otherwise  acquired  in 
good  faith,  even  though  it  turns  out  to  have  been  acquired 
from  one  who  was  not  the  owner,  become  the  property  of  an 
honest  possessor  aa  soon  as  they  are  separated  from  the  parent 
stock'.  Whether  the  seed  or  plants  were  his  own  or  not,  and 
whether  he  sowed  them  or  not,  does  not  affect  the  question. 
One  who  is  a  bona  Jide  po,sses,sor  does  not,  according  to  Julian, 
cease  fco  bo  so,  and  to  have  this  right,  until  he  ia  evicted.     But 

1  The  matter  is  much  debated,  Savigny  (B^ts  ^  22  a  p.  279)  holding 
that  the  b. /.  pvaesgQr  acquired  only  poasassion  until  uaucapion  *  others 
that  he  acquired  a.  true  ownorahip  (Vangcrow  Pand.  vol.  r  p.  6zi) ;  others 
again  that  he  had  a  limifcod  ownership  (Windsch^id  Pand.  §  18G).  But 
the  position  in  the  time  of  the  classical  jurista  i&  still  more  doubtful 
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others  inclined  to  think  the  right  ceased  as  saoD  as  he  became 
aware  of  his  want  of  title.  If  evicted,  he  was  perhaps  liable  to 
restore  alt  fnii%A  still  unconsiimed,  and  certainly  ail  fruita 
whatever  from  the  date  of  joinder  of  issue  (see  betow  Q  i). 
A  friictuary  is  in  the  saine  position  except  that  mere 
sepaiutiyn  ia  not  enough :  he  muBt  gather  or  appropriate 
them  in  aoine  way  (percipiat)  to  make  them  his  own.  Of 
animals  the  milk,  hair,  and  wool,  and  the  young  (lambs,  kids, 
goatH,  foats)  are  all  reckoned  aa  fruits  and  follow  the  tianie 
law.  Tfie  offspring  of  feuiale  slaves  is  not  reckoned  among 
fruits^,  and  does  not  belong  to  a  bona  fide  possessor  or  to 
a  fructuary  until  he  has  acquired  it  by  usucapion. 

These  ndea  apply  (with  gome  limitations,  see  chap,  iv  c  i  5) 
even  if  that  which  produces  the  fruits  has  been  stolen  or 
taken  by  force ;  or  has  been  acquired  from  a  ward  without  Ms 
guardian's  authority  (before  it  was  sold  or  otherwise  passed  to 
the  h\yn»  Jide  possessor)  ;  or  has  been  acquired  from  a  woman 
knowingly  without  her  guardian's  authority,  a  woman  having 
power  to  part  with  the  possession,  which  is  not  a  res  r/tancipi 
(D.  xli  I  fr  48,  66  ■  tit.3fr33pr;  xxii  1  fr  25.  28;  Vat.  I  ;  cf. 
Just,  ii  I  %}7). 

4.  Capture  from  the  public  enemy  ia  a  good  title  to 
property  (Gai.  ii  69) ;  and  this  applies  to  land,  pereons  and 
moveables.  All  these  when  taken  in  war  became  the  property 
of  the  State,  but  were  often  sold  by  auction  to  the  highest  bidder, 
or  distributed  to  the  soldiers  or  to  cotonists  in  full  property. 
Besides,  things  belonging  to  the  enemy  might  be  in  a  Roman's 
possession,  and,  on  war  breaking  out,  became  the  property  of 
the  first  occupant  (D.  xli  1  fr  51). 


C.    Derivative  acquisition. 

1.  Combination.  When  two  things  belonging  to  different 
persona  are  joined  together,  the  question  of  ownership  of  the 
combined  product  depends  on  the  nature  of  the  junction,  on 
the  relative  importance  of  the  thitigSj  and  on  the  knowledge  or 
consent  of  the  parties.     If  the  junction  is  readily  dissoluble,  so 

^  On  the  reason  of  this  wq  my  note  on  D.  d«  tuufntctu  fr  68  pr,  p.  242. 
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as  to  restore  the  things  to  their  urigioa]  form,  e.g.  a  Bilver  cup 
with  another's  handle  merely  fastened  to  it  by  solder  {ad- 
piuTnbatitvi)^  or  something  made  by  melting  together  my 
broDze  and  your  silver,  the  ownership  is  not  affected,  and  an 
action  ad  exhibendum  will  secure  the  production  and  gepanition 
of  the  things.  But  if  the  junction  is  indisaoluble,  as  where  the 
cup  and  its  handle  are  joined  by  welding  or  fusiou.  especially 
of  the  same  material  (/erriLminatuTnY ,  or  my  woot  has  been 
dyed  with  your  purple,  or  you  have  written  on  rny  paper, 
even  with  letters  of  gold,  the  owner  of  the  principal  thing 
(in  these  cases  the  cup,  the  wool,  the  paper)  becomes  owner  of 
the  whole.  The  same  is  the  case  when  plants  belonging  to 
one  man  have  been  put  and  become  rooted  in  another's  land, 
or  corn  has  been  sown  in  it;  the  owner  of  the  land  owns  all* 
When  however  neither  of  the  two  things  can  be  regarded 
aa  a  mere  accessory  to  the  other,  it  is  a  question,  probably 
in  each  particular  case,  whether  they  are  still  several  properties^ 
aa  Procuhis  and  Pegaaus  th<>ught,  or  common  to  both,  or 
whether  the  whole  if*  the  property  of  the  person  on  whose 
account  the  combination  has  been  made.  If  the  owner  of 
the  principal  thing  has  wittingly  taken  another'a  accessory, 
he  would  be  liable  to  an  action  fur  theft,  and  for  production 
(as  having  fraudulently  put  it  out  of  his  power  to  restore),  and 
vindication  (or  condiction).  If  he  did  it  unwittingly,  he  is, 
according  to  the  Digest,  liable  to  an  action  on  the  case  {in 
/actitm).  If  the  union  was  made  unwittingly  by  the  party 
who  has,  under  the  rules  stated,  lost  the  ownership^  he  can» 
if  in  possession  and  sued  for  the  whole,  plead  &aud,  and  thus 
recover  the  value  of  hig  thing,  at  least  if  a  necess^iary  or  nseflil 
addition  :  if  he  acted  wittingly,  he  will  be  taken  to  have  waived 
hia  right :  in  neither  case  has  he,  if  not  in  posseBsion,  any 
remedy. 

Two  cases  require  epecial  noticej  viz.  building  and  painting. 

(a)  If  a  building  be  erected  on  one  man's  ground  with 
another's  materia!!*,  the  building  aa  a  whole^  unless  otherwise 
agreed,  is  the  property  of  the  ground  owner.    Superficies  solo 

*  Cf.   Marquardt  J'riv.  Alt.  p.  663  note;    Windschoid  i*aiid.  g  189; 
Demburg  PancL  g  209, 
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cedit  No  vindication  or  action  for  production  and  separation  ia 
open  to  the  owner  of  the  materiala  For  the  Xll  tables  forbad  the 
removal  of  a  stolen  beam  fixed  in  a  building  or  vineyard,  and 
interpretation  extended  the  prohibition  to  all  materials  in  a 
building,  not  originally  the  owner's,  whether  actually  stolen  or 
not'.  But  under  the  statute  the  ground  owner  by  a  special 
action  de  tigno  juncto  (see  Book  V  chap,  vi  B)  was  liable,  if  be 
took  the  macenala,  to  pay  twice  the  value,  and  if  he  had  done 
so  knowingly,  he  was  liable  also  (as  above^  for  produetJon  and 
vindication  ur  condiction.  On  the  other  hand,  if  the  house  is 
pulled  down,  the  other's  right  to  the  materiala  can  then  be 
reasserted,  and  hU  question  of  usucapion  is  excluded.  If  the 
owner  of  the  materials  built,  knowing  the  ground  to  be  another's, 
he  thereby  passed  the  property  in  them  at  once;  if  be  built  in 
the  bona  fide  belief  that  the  land  was  his  own,  he  can,  if  In 
possession,  plead  fraud  and  recover  his  expense* 

(6)  Painting  on  another's  panel  occasioned  much  dispute. 
According  to  Oaiu8(ii  78;  c£  D.  xli  i  fr  9§  2)  the  better  opinion 
was  fabtrlam  picturae  cedere,  that  the  painter  became  owner 
of  the  panel  (though  Gains  himself  coulH  hardly  justify  the 
anomaly),  others  keeping  to  the  general  rule  that  as  the  picture 
could  not  exist  without  the  panel,  the  panel  when  painted 
remained  the  property  of  the  original  owner.  Either  party 
when  suing,  the  painter,  if  owners  by  a  regular  vindicatio,  the 
other  as  not  being  the  owner,  by  a  utilis  vindicatio,  could  be 
forced  to  repay  the  other  the  value  of  the  panel  or  coat  of  the 
painting  (Gai,  ii  73— 78;  D.  vi  i  fr  23  §§  3— 7,  fr  39  pr,  59;  x4 
fr6,  7pr~§2;  xii6fr33;  xixifr45§i;  xli  i  fr  7  §  10— fr  9 
§  2,  12  §  I,  26 — 27  ;  xlvii  3  ;  Feal  s-v.  tignumy. 

2.  Specification.  Similar  considerations  arise  when  a 
person  gives  a  new  form  to  something  belonging  to  another,  eg. 
if  he  makes  wine  or  oil  or  com  out  of  another's  grapes  or  olives  or 

1  See  D.  xlvii  3  fr  i  %i  for  meaning  of  (tVpiuwi,  and  comp.  tignum 
fttrtivwm.  of  that  fragiuent  wElb  dgnum  alienum  ot  Gai.  ap,  D.  sli  1  fr  7  §  10 ; 
JtLet.  ii  1  ^  59.  Where  consent  waa  givei^  the  double  value  was  not  obtain- 
able (I>.  iiiv  1  fr63). 

"^  On  aome  further  questions  see  Pemiee's  Labeo  ii  1  p.  319  ed.  2,  and  a 
full  dogmatio  stateibaaQt  in  Schmld's  Handbuch  i  pp.  137^167. 
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heads  of  grain  i  or  makee  a  cup  out  of  another's  gold  or  silver ;  or 
a  ship  or  cabiuet  or  bench  out  of  another's  lioards ;  or  a  woven 
dress  out  of  aaother's  wool,  or  mead  out  of  another's  wine  and 
honey,  or  a  plaster  or  ointtnent  out  of  another's  drugH.  Whcse 
ie  the  new  product  ?  The  Sabinians  held  that  it  belonged  to 
the  owner  of  the  materials.  The  Proculians  held  that  it  belonged 
to  the  maker,  the  owner  of  the  tnateriab  having  an  action  for 
theft  against  cue  who  had  taken  the  niatenals  secretly,  and 
a  cundictiou  besides;  a  Tindication  was  impossible,  as  the 
things  had  ceased  to  exist  in  their  old  forms.  Some  others 
held  that  the  Sabinians  were  rights  if  the  new  thing  could  be 
reduced  to  the  old  form,  as  a  silver  cup  by  melting  down ;  bub 
that  in  other  cases,  as  wine,  the  Proculiiin  view  must  be  taken 
(Gai.  ii  79 ;  J3.  xU  i  pr  7  §  7).  Where  the  owner  of  the  material 
consented  to  the  operation,  the  thing  belongs  to  the  person  on 
whose  account  it  was  made  (D.  ib.  fr  25). 

To  this  head  may  be  referred  buildings  erected  for  Hshtng 
purposes  on  the  seashore.  They  are  the  property  of  the  builder 
so  long  as  they  last,  but  if  they  fall  down  the  gmund  reverts  to 
the  public  use.  Evyntuatiy  the  praetor's  consent  appears  to 
have  been  required  for  any  erectiou,  but  the  absence  of  this  did 
not  prevent  the  acquisition  of  ownership  (D.  i8fr6pr;  xli 
I  fr  [4.  50).  An  erection  in  the  sea,  on  piles  or  not^  belongs  to 
the  builder  (D.  xli  l  fr  30  |  4). 

3.  Adjudication.  In  the  three  judicial  proceediugs  for 
dividing  what  was  in  comuion  between  two  or  more  persons, 
viz.  for  settling  boundaries  {Jinihus  reffttndis),  for  partitioning 
a  deceafled's  estate  {familiae  erctscundae),  and  for  dividing  any- 
thing held  in  common  {comnxani  dividundo),  the  judge  had  the 
power  of  assigning  things  in  severalty  to  one  or  other  »jf  the 
parties,  who  thereupon  became  at  once  by  adjudication  owner 
of  it,  witliout  any  further  formality  (Ulp.  xis  l6). 

4.  By  will  we  ina.y  acquire  both  an  aggregate  of  righta  and 
liabilities  (Inheritance)  and  the  property  orrights  in  separate 
objects  (Legacy).  Acquisition  of  cuduca,  etc.  undt;r  the  lex 
Fapia  Foppaea  has  been  treated  in  connexion  with  thi*  (p.  382), 
On  intestacy,  the  law  or  the  praetor's  action  supplied  the  place 
of  a  will.     (See  Book  ill  chapp.  iii  and  v  D.) 
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D.    Voluntary  transference  among  the  living. 

The  natural  modes  for  transfer  of  property  are,  as  regards 
corporal  things,  delivery  from  hand  to  hand,  or  visible  acqui- 
escence in  another's  taking  possession  :  as  regarJe  rights,  which 
from  their  own  nature  are  incapable  of  delivery  nr  of  visible 
possession,  a  transference  may  naturally  be  effected  by  aasertion 
of  the  riyht  by  the  one  who  is  to  be  the  gainer,  and  a  de- 
clared acquiescence  on  the  part  of  the  other,  Runian  law, 
when  tiret  we  find  it,  cont.iin8  these  two  modes,  but  stiffpned 
by  tradition  and  practice  into  special  forinB.  The  former  wag 
mn7iciptitm\  'handtake,'  or,  as  called  later,  vmndpatio  {man- 
eipium  then  denoting  iiaually  not  the  act,  but  the  light 
acquired  by  ihe  lact) :  the  latter  was  in  jure  ceAsio,  '  surrender 
in  court';  both  art'  older  than  the  Xll  tables.  The  former 
was  a  fictitious  sale;  the  latter  a  fictitiouy  lawsuit.  Things 
transferable  by  mancipation  were  called  res  Tntincipi]  cither 
things  res  Tied  iniincipi\ 

(a)  Mancipation  was  thus.  The  parties  meet  in  the  pre- 
aenct  uf  not  lees  than  five  witnesses',  all  Roman  citizens  of  the 

*  Cf,  Cic  Top.  S  §  28  Ahalisnatio  Ett  ejits  rei  quae  maTtdpt  est  tut 
tradifio  alieri  *i<?.f*f  atU  in  Jure  cwik'o*  inter  qvca  ea  Jfire  ctviU  fieri  po^umnt 
(For  nexu  =  m.anfif:f}o  wee  Esafty  on  n«ruin,  Book  v.)  Horace  speaks  of 
EnaTiDlpi'i.tioii  Sp.  a  2  i$S  Si  propriam.  at  quod  qw4  libra  merctLtun  et  agn 
est.    (On  the  differont  uaea  of  mancipiJtm  aeo  my  Lat.  Or.  Pt  ii  Pref.  p.  ha.) 

^  Mancipi  is  genitive  of  inautxpium,  '  things  capable  of  handtake.'  Nee 
18  the  nJder  form  of  the  negative  particle.     So  in  nee  manifeitium  fttrtum. 

3  The  epitome  of  Gaius  i  6  g  j  qieaks  of  five  witnesses,  a  lihripeTu^  and 
qui  antestatits  appetlatur,  Thia  last  iiemoti  ii*  simply  the  person  first.  t'jiHed 
to  witness  {nntn-testatta)  aud  is  included  in  the  five  witnesses.  AAfeita.ti  itj 
found  in  the  xll  tables  {up.  Porphyr.  <xd  Hor,  Sat.  i  9  76)*  Plaut  Cure.  623, 
Per*.  747,  Pocn.  1230,  Horat.  l.c.,  PUn.  jST  X.  tiv  2^\ ;  cf.  Cic.  Mil.  25  §63^ 
of  askiug  a  pcreou,  by  touching  hi^i  ear,  to  bear  witncsa  to  el  notice  to  appear 
in  court.  AeliuH  (or  some  other  writer)  in  quoted  by  Priacian  viii  16  aa 
using  the  verb  pasaively  impnixt  Ubriptnt  cms  non  potest  ji^que  arUes* 
tfzri  7Tptli^^fmptvp1&tjvtu  (cf.  Ulpiiin  XX  3  testis  ant  libripeti$  adhibiri  non 
potest),  and  it  ia  naed  in  a  nmrble  inncriptino  (3rd  cent  p.  Chr.)  of  coDvey- 
ancQ  of  A  gift   by  manuipatiou  (Bruua'^  no.   1 1 2).     In   two  other  carU^ 
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age  of  puberty  or  upwanJs.  An  additional  witness,  called  l-ibri- 
pens,  '  balance- weigher,'  hnlds  a  bronze  balance',  as  if  for  the 
purpose  of  weighing  the  metal.  The  acquirer  by  handtake(9Mt 
mantripio  accipit)  or  [mrchaser  (us  still  called  in  English  con- 
veyancing) holds  a  piece  of  bronze  aa  a  symbol  of  the  price ; 
and  seizing^  the  thing  to  be  acquired,  for  instance  a  slave, 
says,  '  This  man  I  assert  to  be  mine  by  the  law  of  the  Quititea, 
and  it  shall  be  bought  for  tne  with  this  bronze  and  bronze 
balance'  {Hunc  ego  horninem  e^  jure  Quiritium  meum  etise  aio 
iaque  mikt  eniptus  eato  hoc  aere  aeneaque  Ubra);  then  he  strikes 
the  balance  with  the  bronze'  aod  hamls  it  to  the  other  party 
(or  vendor).  Thia  waa  the  regular  form  betwet-n  Rnman  citizens 
for  the  conveyance  of  those  things  which  constituted  in  primi- 
tive times  the  principaJ  subjects  of  ownership,  viz.  land  and 
houses  on  Italian  soil":  slaves;  beasts  of  burden  and  draught, 
or,  as  the  Romans  expressed  it,  beasts  lamed  by  neck  or  back, 
i.e.  oxen,  horses,  mules,  asseB.  The  Sabinians  considered  auch 
beasts  to  be  always  res  mancipi,  but  the  Froculian^  held  that 
they  were  not  so  until  they  were  either  tamed,  or,  if  too  wild  to 
be  tamed,  came  tn  the  age  at  which  such  beasts  were  usually 
tamed.      The   former    view   appears    to    have    been   generally 


iDflCTiptions  of  the  Bame  character  (Bmns*  nos.  i  j  r,  1 14)  it  iu  used  actively 
anteetatuji  ent  TV,  Erotemy  etc.  So  in  the  Orf>ek  iraiialntiotL  M  a  will  mode 
by  CV  Longiliua  Ciwrtor  A.D,  189  we  hfive  dvTffxaprvjmro  MdfJirov  'S.t^Trpctviow 

'HpaKKtavQv  {ZRQ.  liii  19S  ;  Glrard  Tcxt^-t  p.  728).  The  clanajcjil  Lawjere 
have  no  such  word.  In  a  will  per  a«s  el  Ubram  the  testator  with  them  bida 
all  witneH&ea  tetttraotiiam  perhibere  (a  technical  phmse),  aod  thia  [with 
other  miinci[Kitianij)  is  what  is  referred  to  in  the  xlt  tabieu  <^m  $e  xoierii 
tMtanar  Ubripmtve  fimrii,  ni  letlimoniiim  fari/itur  (fatiatur  Home  coo- 
jeoture),  imprtihiti  intestabiiisqui  eito  (GelL  sv  13  §  i  r). 

'  Tlie  hulIcbs  and  witna4;te»  were  remnaott^  of  a  time  when  there  was  no 
coined  mone_y,  Anil  they  were  in  fact  aecesaary  to  luake  tlie  tender  of  metal 
ioto  &  tender  of  price  proiwrly  aaoertained.  The  witueascs  represented 
the  people.     Cf.  Bekker  Act.  i  23. 

'  An  old  phrase  ia  reported  hj  Featu&  p.  365  J'^  TAanapartdo  cam  dicitur 
'raditurtilo  libram  ferito,'  asm  tangi'tur  libra. 

^  Italian  tioil  bad  these  legal  qualities:  it  waa  mancipabK  admitted  of 
uaucapioa,  w&a  entered  in  tha  ceuaua  and  thus  hable  Co  the  burghers' 
taxation ;  and  waa  taken  ah  security  for  piibUc  contracts  (.-tee  Cic.  Ftac 
33  §  80  quoted  below,  p.  479,  note  i).  Ou  the  Jus  Italicvm  see  Mommsen 
St&attr.  til  1.  p.  806  foU.  ed.  a. 
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adopted.  Elephants  and  camels  became  knuwn  to  the  Romans 
too  late  to  be  included  in  this  cla&B,  One  class  of  incorporal 
things  were  also  ao  conveyed,  viz.  servitudes  attached  to  land, 
obviously  because  they  were  usually  for  convenience  conveyed 
along  vvith  the  land  itself  and  regarded  as  accessory  to  it. 
Slaves  and  animals  had  to  be  present,  when  the  mancipation  wa* 
performed,  and  each  had  to  be  seized,  alone  or  together :  land 
and  the  servitudes  thereto  attached  could  be  mancipated  at  a 
distance  and  several  at  the  same  time,  some  clod  or  other 
symbol  no  doubt  being  used  (Gai.  i  119,  120;  ii  14 — ly,  I04; 
Ulp.  xix  I,  3 — 6). 

(6)  SuiTetiderin  court  (in  jure  cessio)  vtsji  thus.  The  parties 
appeared  before  a  mag-istrate  of  the  Roman  people,  usually 
the  pi-aetor ;  in  the  provinces  before  the  governor.  The 
acquirer  holdinif  the  thing  says:  'This  thing  I  assert  to  be 
mine  by  the  law  of  the  Quiritejs*  (Hiinc  ego  h  ommem  en- jure 
Quh'itium  nieum  esse  aio).  After  he  has  thus  formally  claimed 
it  {vindicavit),  the  praetor  aska  the  other  party  whether  he 
makes  any  counter-claim,  and  if  he  saya  no.  or  is  silent,  the 
prftetor  assigns  {addicit)  the  thing  to  the  claimant.  This  form 
was  applicable  both  to  corpoi^l  and  to  incorporal  things,  but 
Biancipation  being  done  anywhere,  and  surrender  in  court 
requiring  the  attendance  before  the  magistrate,  the  former 
was  usually  adopted  (plerumque  el  fere  semper),  when  it  was 
possible.  Moreover  slaves  could  be  used  for  mancipation  (the 
slave  saying  not  meum  esse,  but  e.g.  L,  Titi  domini  mei  eftse 
aio^  Gai.  iii  167),  For  surrender  in  court,  which  professed  to 
be  ft  judicial  proceeding,  slaves  were  not  competent.  Nor  could 
any  perHons  under  power  take  a  surrender  in  court,  for  nothing 
could  be  '  their  own '  in  strict  law.  For  incorporal  rights 
(except  rural  servitudes)  mancipation  was  not  applicable,  and  it 
is  for  the  creation  and  transference  of  these,  especially  urban 
and  personal  servitudes,  that  surrender  in  court  was  chiefly 
used.  But  it  was  not  applicable  either  to  provincial  lands  or 
to  servitudes  of  any  kind  in  them  (Gai.  ii  24,  25,  31,  22.  9^; 
Ulp.  xixg — 1 1>'. 

>  VaiTO  {/t  R.  ii  10  %  4)  gives  an  enumeration  of  the  jirincipal  modw 
in  which  a  vendor  of  slavoa  may  have  got  and  therefore  coiild  give  a  good 
title:  In.  empiionibuM  dcfmifkum  Ugitim»m  mx /era  re*  perjSciunX^  jrlUw^iiv- 
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As  the  form  of  maticipatioti  w&s  gone  through  for  many 
purposes,  and  it  was  ofben  necessary  or  desirable  to  state  the 
particit1ar»  and  temiH  of  the  contract,  a  declaration  usually 
preceded  or  accompanied  it,  al  first  oral  {\uincupat\o),  after- 
wards reduced  to  writing.  This  formed  the  lex  manctpi  and 
was  taken  to  be  made  authoritative  as  between  the  parties 
by  the  xii  tables.  Cum  ne^'tim  faciet  mtincipiit/nque,  uti  lingua 
nmiciipassit  Ha  jus  eato  (Cine,  apud  Fest.  e.v.  nuncupaiio).  Some- 
thing of  the  same  kind  muat  have  t^iken  place  when  injure 
c$ssio  was  the  fomi  used,  a  form  also  confirmed  by  the  Xli  tables 
(Vat.  50),  In  practice  no  doubt  the  formal  conveyance  was 
preceded  by  negotiations  and  agreements  between  the  parties, 
which  would  be  a  pactum  (or  pttctio)  and  might  perhaps  be 
simply  referred  to  in  the  nuncupatio  and  thus  incor]>orated 
into  the  conveyance.   See  the  case  of  wills  (above,  pp.  177,  178). 

(c)  All  things  which  did  not  come  within  the  restricted 
class  of  res  maftcipi  were  rew  nee  mandpi.  Tbiis  negative  class 
therefore  included  all  chattels^  except  slaves  and  farm  cattle; 
all  land  except  Italian  land;  and  all  nervitudes  except  rural 
servitudes  in  Italian  lands.  For  all  corporal  thingt^  in  this 
class  the  regular  form  of  conveyance  vias  delivery  {traditio), 
i.e.  the  formal  tnmaier  ot  possession'. 

For  mancipable  things  delivery,  if  not  effected  in  the 
pi-ocess  of  Hiaiicipivtion  itself,  would  be  its  natural  consequent, 
as  a  transfer  of  possession  in  pursuance  of  transfer  of  title: 
for  non-mancipabte  things  it  stood  alone,  but  was  to  be  effected 
formally  sia  a  ctmveyauce  of  title.  In  both  cases  it  was  the 
external  mark  of  the  change  of  ownership,     if  the  transferor 

taum  jtutain  adiit;  it  iU  debuit  mancCpia  ab  w  ace^it  a  qvo  jtav  civUi 
potuit;  attl  n  in  jure  i^etiU  qui  patatt  cedffre  ei  id  ubi  oportttttj  ant  si  nm 
cepii;  aut  si  «  pnieria  sub  corona  emit;  tumee  c/im  in  boni*  sectioti^ve  ciijuM 
pabliat  venitt  {bona  when  the  estate  was  eold  to  the  broker,  sectio  when  the 
broker  Bold,  the  items  of  the  eutate),  uf.  Cic  Jnv.  i  45  ^  &^. 

1  If  a  aon-mancjpuhle  thing  WAH  hifule  tito  subject  of  mancipation, 
ftoconiing  to  Cif«ro,  it  had  no  effect :  the  owticTbhip  was  not  tranaferMd, 
and  the  tranaferor  was  not  litible  on  uny  gmiranty  uf  title :  /Vjii/e  maneipio 
fdiquim  deditm  id  qtiod  maru-ipio  dari  nvn  puteU.  Nnm  idcirca  id  ejttt 
pxctum  9*i  qui  acoepit  f  nut  imm  u  ^t  mancipio  dadti  oh  earn  rtm  ae  uUa  re 
ohli^avitf  (Top.  10  §45). 
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was  owner,  and  intended  to  transfer  his  property,  and  the 
ground  of  delivery  wag  good  and  the  transferee  willing  to 
acquire  (which  would  usually  be  presumed),  this  act  vested  ftjU 
ownership  iu  the  transferee  (Gai.  ii  i8 — 21  ;  Ulp.  xix  7  ;  D.  xli  I 
fr35).  But  in  aalea,  at  Jeast  when  mancipation  did  not  take 
place,  owuerahip  did  not  priss  till  the  vendor  had  received  the 
price  or  haii  consented  to  wait  lor  it  (D.  xviii  i  fr  19).  When 
anytliing,  for  instance  land  (after  mancipatioDj  if  in  Italy),  is 
delivered  it  paeJies  with  all  its  rights  of  servitude  and  obli- 
gations of  servitude ;  the  owner  transfers  what  he  has  in  it  aad 
only  what  he  has.  If  he  has  professed  to  transfer  something 
else  than  it  is,  he  may  thereby  render  himself  liable  for  the 
mistake  or  fraud,  but  dues  uot  alter  ur  augment  the  actual 
transfer  (D.  sli  i  fr  2opr§  i),  .What  constitutes  delivery  is 
treated  below,  chap-  iv  3, 

These  methods  of  transfer  by  ngreement  and  delivery  were 
applicable  and  sufficient  in  the  case  of  non-mancipable  things, 
and  something  4)f  the  kind  was  no  doubt  used  in  the  provinces 
between  foreigners.  We  know  also  that  they  were  sufficient 
for  the  transfer  of  provincial  lands  to  or  bv  Roman  citizens 
(Gai.  ii2l).  As  regards  slaves  and  other  raaucipAble  aiiimftia 
in  the  provinces,  it  seems  strange  that  mere  delivery  was 
enough  between  IbreigtcrH  or  betwtscn  forei^-ner  and  Routan, 
but  that  maucipatiiin  or  usucapion  was  required  between 
Romaa  citizens.  Preauraably  the  burden  was,  in  the  eyes  of 
a  Roman,  compensated  by  the  greater  security.  At  any  rate 
the  distinction  between  res  mtmdpi  and  res  nee  mancipi  was 
important  for  Roman  citizens,  with  whom  must  be  classed 
also  Latin  colonists,  Juuian  fjatiiij^  and  such  foreigners  as  had 
the  jus  commercii  granted  them  (Ulp.  xix  4).  Caracalla's  grant 
of  citizenship  to  'all  persona  in  the  Roman  world'  (see  above, 
p.  24)  did  not  T^move  the  importance  of  the  distinction  of 
Italic  and  provincial  soil,  and  mancipi  and  n^c  mancipi.  They 
remained  apparently  until  abolished  by  Justinian  (Cod. 
vii  31), 

{d)  If  then  a  Roman  citizen  bought  a  slave  or  an  Italian 
ferm,  and  the  form  of  inancipatiun  (or  surrendei'  in  court)  was 
nut  gone  through,  delivery  did  nut  make  him  owner  by  the  law 
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of  the  Qairitea.  Yet  the  vendor  might  have  been  owner  aad 
everything  else  might  have  been  in  order.  The  vendor  however 
was  held  to  remain  owner,  and  the  purchaser  had  the  thing 
only  among  his  goods  (in  bunis*).  To  meet  this  case,  which 
appears  to  have  often  occuired,  the  xii  tables  allowed  a  certain 
length  of  possession  to  supply  the  defect  in  conveyance.  Two 
yeai-s  was  the  period  fixed  for  land,  one  year  for  other  things. 
Al  the  end  of  this  period  the  purchaser  became  full  owner 
fKn  jure  Quiritiutn:  u^uceperat,  t.«.  he  had  got  it,  by  use, 
t.A  by  poBsea&ion  (see  chap,  iv  and  Gai.  ii  40 — 42).  And  he 
was  protected  in  the  interim  against  third  partie^^  by  a  special 
Praetorian  action  {Pabliciana),  and  against  the  legal  owner  by 
a  plea  rei  vendttae  et  traditae  (ef.  D.  xxi  3),  or  an  action  on  the 
purchase. 

This  division  of  the  ownership  into  a  bare  technical  right, 
whiuh  the  informality  uf  the  transfer  left  in  the  transferor,  and 
the  practical  ownei-ship  which  the  transferee  was  recognised  to 
bare  got,  is  often  in  modem  writers  denoted  by  the  words 
Quirilariaii  and  Bonitarian^  ownei-ship.  It  is  to  some  extent 
analogous  to  the  distinction  in  English  law  between  the  leg&l 
and  equitable  estate,  ami  I  may  have  occasionally  used  those 
terms.  It  did  not,  as  Gains  says,  exist  in  early  Roman  times, 
or  ever  among  foreigners.  It  must  not  be  confounded  with  the 
distinction  of  owntrship  and  possession.  A  man  may  be  owner 
in  the  i'ulleat  sense  and  not  possess :  he  may  possess  (in  some 


^  Tha  Digest  ueea  in  btmu  to  lacUude  things  pmctic&llj  thg  property  of 
&  persou,  even  tholLgU  by  LUSuflicieut  title,  and  alao  chotei  tn  action  (L>.  ss  I 
fr  9i  15;  xlvii  2  fr  1 2  g  2,  etc.,  l  1 6  fr  49,  etc.  Jn  bonit  novtrit  comjiuiari 
Bciendiim  esi  non  solum  tpiae  domntii  nosiri  attnt,  »ed  et  n  boiiu  fid«  a  fiobit 
pcmdeantur  vd  eUperftciiXria  tint  Aegue  bonia  adimmerabiluf  etiatn  »i 
qvid  fM  in  actwnibun  jxtitioaibiu  pertfKUiionihut :  nam  kaw  tmtnia  in 
btmU  eastf  videntur  (Ulp.);  ili  1  fr  52  Itism  ift  bom*  iio'tne  haben  intal- 
leffimur,  ^Uotietia  posaidente*  sjxeplioneTn.  aut  umittentea  ttd  reciperandam 
earn,  actionem  habcmuA  (Modeat.)).  In  order  to  incliaio  things  lent  or 
pledged  to  a  person  the  term  ex  bonu  'of  the  goods'  ia  used  in  D.  xU4i8 
fr  2  ^  32 ;  Ju3t.  Iv  2  1;  2  ;  cf.  also  D,  xi.Tiii  2  fr  r.  So  ibj;  rehua  D,  jJiii  33 
fr  I  pr,     Cf.  tj^  Uf>eri9  D.  xirvii  j  fr  5  §ij  3,  6. 

^  This  bari»arou»  word  is  due  to  the  Bjaantine  Theophilus,  Inai.  i  5 
(p.  25  ed.  Ferrini).    The  distinction  was  aboliHhed  by  Justinian,  God.  vii  23. 


Ch  ra  d] 


Land  in  provinces 


429 


aensea)  and  not  be  either  owner  ex  jure  QuiriHum  or  have  the 
thing  in  bunts  in  the  old  Roman  sense.  But  one  who  has  had 
a  slave  or  farm  delivei-ed  by  the  owner  to  him,  whether  as 
a  gift  or  in  fultilnient  of  a  contract  for  value,  but  without 
maticipation,  has  all  the  other  conditions  of  ownership,  except 
that;  he  has  a  good  title  in  fact,  but  not  in  strict  law  :  he  has 
the  physical  con  trol  or  concrete  possession,  j  uat  as  if  he 
were  technically  owner ;  and  the  law  so  far  recognised  thia  oa 
to  treat  htm  as  inchoate  owner,  and  facilitate  the  completion 
of  his  title.  Usucapion  was  held  to  be  peculiar  to  Romans  and 
not  applicable  to  provincial  iaoda.     (Gai,  ii  40.  65O 

Those  whom  the  praetor  recognised  as  practical  heire  by 
giving  theiri  possession  of  a  deceased's  estate  {bonorum  pos- 
sessio)  and  protecting  them  therein,  are  at  fii"st  not  owners 
of  the  things  belonging  to  the  inheritance,  but  have  them  only 
in  bonis,  and  usucapion  is  required  to  give  them  full  ownership. 
The  same  is  the  position  of  the  purchaser  of  a  bankrupt  estate 
(Galiii  Bo,S[);  aad  that  of  the  holder  of  a  noxious  slave  led 
away  into  his  place  of  control  by  the  praetor's  order  for  want 
of  due  defeuce,  instead  of  being  duly  conveyed  by  his  owner 
(D.  ix  4  fr  26^71.) ;  and  that  of  the  (real)  owner  of  a  slave  whom 
he  has  been  compelled  by  furce  to  mancipate  (Paul  i  7  §6  com- 
pared with  D.  iv  2  fr  9  ^6 ;  cf.  Gradenwitz  ZRO.  xix  66). 

{e)  Land  in  the  provinces  did  not  admit  of  the  same 
ownership  ex  jure  QuiriHum  as  Italic  land.  The  owner  waa 
the  Roman  people  as  a  whole,  or  (in  certain  provinces)  the 
emperor.  Private  persons  were  held  to  have  a  kind  of  posseesion 
or  usufruct  The  provincial  landa  paid  a  tax  or  tribute  (vectigalt 
stipendium,  tribtttum't  whence  the  lands  in  the  ownership  of 
the  Roman  people  were  called  stLpendiaj^ia,  those  in  the 
ownership  of  the  emperor  tributaria.  though  without  any  sub- 
stantial distinction  so  far  as  we  know,  Gai,  1121  ;  Momrasea 
Staiitsrecfit  li  p.  964) ;  and  this  tax  seems  to  have  been  com- 
pared in  theory  with  the  rent  paid  by  the  lessee  of  a  farm,  and 
to  have  required  lawyers  to  refuse  the  title  of  owner  in  the 
strict  sense  to  all  hoklera  of  land  in  the  provinces.  But  the 
theory  tiad  no  practical  effect ;  dietinctions  of  owner,  possesaor, 
usufructuary^    lessee,    e(c.    wifch    analogous    {tittles)  actions   of 
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vindication,  etc.  were  in  as  full  use  in  proviociftl  aa  id  Italic 
land :  the  forma  of  couveyance  were  different  (cf.  Frontin.  ii 
p.  36'  Agrintensorea  ed.  Lachinann  ==  Bruoa  ii  p.  S9 ;  D.  xxiix  2 
fr  IS§26). 

(/)  Of  incorporal  tbinga,  an  inhuritance  (i.e.  the  aggregate 
assets  and  Uabilities  of  a  deceased  person)  could  be  transferred 
only  by  surrender  in  court,  see  above,  p.  228.  For  the  practical 
transfer  of  an  inheritance  by  sale  see  Book  V  chap,  iv  F  5. 

For  transfer  of  uaufrncta  see  below,  chap,  v,  and  for  the 
transfer  of  obligations.  Book  V  chap,  lii  a  7. 


E.      RESTaiCTloNS  ON  ALIKNATION  B¥  WOMEN  AND  WARDS 

etc. 

1.  A  woman  cannot  alienate  mancipable  things  without 
the  authority  of  her  guardian.  And  any  land  which  has  been 
settled  as  dowry,  although  legally  made  the  property  of  the 
husband  (by  mancipation,  surrender  in  court  or  uaiicapiun). 
cannot  be  alienated  by  him  without  her  consent.  Thi3  is  by 
the  lea;  JiUia,  Whether  the  rule  about  dowry  was  con  lined  to 
land  in  Italy  or  applied  to  provincial  land  also  was  a  matter  of 
donljt  (Gai.  ii  63,  80),  Provincial  land  was  non-man cipable 
(Gai.  ii  2/  ;  Vat,  259).  Nou-mancipable  things,  e.tj.  raoney^  she 
can  alienate  without  her  guardian's  authority,  and  therefore  in 
makitig  a  loan  she  can  make  the  money  the  property  of  the 
borrower  and  thus  oblige  hira  to  repay  the  amount.  Possession 
of  land  can  be  alienated  by  her  without  her  guardian's  authority, 

I  yrontiniis  describes  ati'pendiarii  agri  na  qia  nejnim  Tion  habeTit  nitquM 
postidendit  ah  alio  qtuieri  posiunt,  pOMids/itur  tam&i  a  privatis  ted  alia 
co-iidicitfjui,  ci  I'e^nettnt  sad  nee  Tna/ict'patw  eorrntt  icffitiina  potMt  etse;.  posn~ 
duTt  tmim  mis  qitasi  fntciiU  iotlendi  cauaa  st  praesiitndi  tnf>at{  &mdut'on6 
Oifieetitum  at.  Vindicunt  tnm«n  inter  m  mm  minus  Jinet  ex  aequo  ac  n 
privtitontm  a^Tontm;  nam  ei  controversias  inter  ss  tatee  Tooveni  qualeg  in 
Offris  immunibits  et  privatis  noleni  eeenire.  Vidsbimut  tdmen  an  iiUerdicere 
quis  poisit  de  e^urnwdi  potiesfiojie.  Here  ax  aequo  ac  xi  is  *  just  as  if,'  not 
as  aomo  take  ^  aequo  'equitably,'  a  meaning  never  denoted  by  ex  aequo 
(see  my  note  on  D.  rfe  v*fifniciu -p.  31].  Qaiua  in  an  almost  illegiblo 
passage  (ii  27)  aaya  to  the  same  effect  :  provinciaJia  toli  ntLvum  Tion  scm.'... 
iolum  Itcdicam  mancipi  ett,  provinciale  nw  manctpi. 


Ch  m  b] 


Alienation  bj  wards 


431 


and  the  purchaser  is  entitled  to  appropriafcc  the  ft-uit^  he 
gathers,  and  can  gain  the  ownership  of  the  land  by  uaucapioti 
unless  she  uffer  him  the  price  before  completion  of  usucapion 
(Vat.  I).  She  requires  qo  authority  from  her  guai-dian  to 
bettei'  her  coDdibioo,  e.g.  to  receive  aDythiug  whether  mancipabla 
or  not;  and  if  she  receive  payment,  from  a  debtor  she  can  give 
a  valid  release;  for  the  release  of  an  obligation  is  alienation  of 
a  non-mancipuble  thing.  But  she  cannot  of  herself  give  a  formal 
release  (acceptilfttio)  without  receiving  money  ;  because  a  formal 
release  was  one  of  the  statutable  civil  acts  (Gai.  ii  8i,  S3,  85  ; 
Ulp,  xi27;  D.  L  17.  fr77). 

2.  A  ward  without  his  (or  her)  guardian's  authority  can 
alienate  nothing  raancipable  or  non-mancipable.  If  he  hand 
over  money  on  loan^it  still  remains  his  and  he  cau  vindicate  it: 
If  however  it  has  been  consumed,  there  was  doubt  how  it  could 
be  recovered,  though  probj^bly  a  oomlictio  indebiti  would  apply, 
if  the  receiver  was  in  good  faith  ;  if  not,  an  action  ad  ea:kxbendum 
(Qai.  ii  82  mutilated;  Just  ii  8  §2).  If  he  paid  a  debt  the 
money  still  remained  his :  if  however  the  creditor  spent  it,  he 
was  freed  from  his  debt  (D,  xlvi  5  fr  14  §  8),  But  a  ward  can 
receive  anything  without  hia  guardian^s  consent ;  for  that  \s  to 
better  his  condition.  Thus  if  a  debtor  pay  the  money  to  the 
ward,  it  becomes  the  ward's  property,  but  the  debtor  is  not 
discharged  ^  for  that  would  be  i'oT  the  ward  to  release  an 
obligation,  which  he  cannot  do  by  himself.  If  however  he  ia 
enriched  by  the  money  and  should  sue  for  his  debt,  the  debtor 
could  defeat  him  by  a  plea  of  fraud  (Gai.  ii84).  The  time  for 
estimating  the  enrichment  is  usually  the  time  of  suit :  and  even 
if  the  thing  paid  him  has  perished  before  suit  the  plea  will  still 
hold,  provided  that  the  thiug  was  necessary  for  him  (D.  xlvi  3 
fir  4;). 

'  The  diSeroDCc  of  a  ward's  position  from  a  woman'^ii  in  thin  reapect  is 
noted  by  Cioero  ( Top.  li  g  46)  ;  /n'on  ^uerntadmodum  quod  muiieri  debmu  re^lii 
ip$i  muiieri  sine  (atore  auctore  eolscuif  item  quod  pupilto  aui  pvpiUas  debtor 
rscta  poiiis  eodem  nwdo  aolvere;  where  recte  means  'duly'  *with  fuU  legal 
effect.' 
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F.  Alienation  bt  non-owners^ 

Qaius  mentions  three  cases  in  which  a  non-owner  can 
convey  with  gtyod  title.  (1)  The  caretaker  of  a  madman  can 
"by  the  XII  tables  alienate  the  madman's  things.  (2)  A  pro- 
curator can  do  so  under  some  circum stances,  e.g.  if  he  has  a  free 
power  of  management  during  his  princiiial's  absence,  and  even 
without  such  power,  if  the  things  are  likely  to  spoil.  (3)  A 
creditor  can  sell  with  goixi  title  things  pledged  to  him,  if  the 
debtor  has  given  him  a  power  of  sale,  to  be  used  in  case  of 
the  debt  not  being  paid  (Gai.  ii  64  mutilated  ;  D.  xli  I  fr9§4, 
iii  3  §  ^3)- 

G.  ACQUISITIOX   THROUGH   OTHERS  : 

i.    Through  persons  /^  potentate. 

A  man  can  acquire  ownership  or  other  rights^  not  only  by  his 
own  direct  action,  bnt  through  the  action  of  those  who  are 
members  t>f  his  family.  These  may  be  divided  into  four  chisses, 
being  severally  subject  to  certain  limitations! 

1.  Children  and  slaves  under  his  power  (in  potestate). 

2.  Women  in  hand  and  persons  in  handtake  (in  manu 
mancipiove). 

3.  Slaves  of  whom  he  has  the  usufruct. 

4.  Persons  in  good  faith  possessed  by  him  as  slaves, 
although  really  freemen  or  slaves  of  someone  else. 

1,  Children  under  power  and  slaves  can  hold  nothing  aa 
their  own,  and  whatever  is  acquired  by  them,  whether  thing  or 
right  or  obligation,  passes  to  their  father  or  master,  whether 
they  receive  it  by  mancipation'  or  get  it  in  virtue  of  delivery  or 

1  Cf.  Cic.  ^K.  liii  50  §3  Vetforiiaadfnescripsitutjttberemmann'ptodan 
tervo  giw  pro  men  parte  Hetereio  cnidatn  fundum.  Jinnni'anum  vt  ipse  ri 
Puteolia  recte  matviipio  dare  posset.  Eum  servurn  ii  Ubi  videbitur  ad  me 
miiiet.  Cicero  appears  to  have  beer  one  of  Bevera,!  heirs  of  Briimius,  and  a 
&rm  belotigitig  to  the  inheritance  hod  to  be  conveyed  to  HetDTeiua. 
Veeloriiia  {Oicero'a  man  of  buaineaa  at  Puteoli)  proposed  to  send  hja  slave 
round  to  the  coheirs  to  receive  by  mancipation  each  coheir's  share;  these 
would  paB8  at  once  to  Veatoriiia,  who  cordd  then  make  a  proper  man- 
cipation of  the  wholB  farm  to  HefcereiuA.  The  dative  ffetereio  cuidam  ia 
apparently  *for  the  benefit  of  Hetereius,'  but  I  think  it  should  be  transferred 
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stipulate  for  it  or  aci^uire  it  on  any  olher  ground.  It  passes  at 
once,  without  staying  lor  a  moment  with  them.  If  an  inherit- 
ance is  left  to  my  child  or  slave,  he  enters  an  the  inlieritance 
only  by  my  order,  and  the  effect  theo  is  the  same  as  if  it 
had  been  left  to  me  a.nd  I  had  entered.  Any  other  acqiusitlon, 
e.ff.  by  legacy,  gift,  etc.  is  made  without  ray  consent  being 
requii'ed  -  and  his  Btipulation  binds  a  promise r  to  me,  even 
if  I  have  forbidden  him  to  stipulate.  He  can  take  and  hold 
possession  for  me,  and  the  possession  is  good  for  uaucapion 
(Gai,  ii  87  ;  D,  xxii  2  fr  79  ;  xli  r  fr  32,  xlv  t  fr  62).  A  slave  or 
child  stipulating  under  a  condition  acquires  for  his  then  father 
or  master,  though  he  be  afterwards  emancipated  or  manumitted 
or  pass  under  another's  power,  the  time  regarded  in  stipulations 
being  the  time  of  contract,  whereas  in  legacies  the  time  of 
vesting  decides  (D.L  l/frS,  slv  r  fr/Spr),  A  slave  informally 
manumitted  holds  neither  for  himself  nor  for  others,  but  if  he 
take  poasesgion  in  the  name  of  someone,  he  acquires  i'oT  him 
(D.  ili  3  fr  31  §2).  If  a  slave  be  legally  {ex  jure  Quir.)  the  pro- 
perty of  one  but  equitably  (in  borne)  the  pn^perty  of  another, 
the  latter  only  acquires  through  him;  the  former  can  acquire 
nothing,  not  even,  accordiug  ta  some  opinions,  if  the  slave  take 
by  mancipation  or  stipulate  expressly  for  him  (Gai.  ii  88,  iii  166; 
Ulp.  xix  20).  If  a  slave  its  bequeathed  or  set  free  by  a  will, 
the  heir  who  knows  of  it  can  acquire  nothing  by  him  (D.  x!i  1 
fr40). 

If  a  slave  expressly  declare  for  whom  he  is  acquiring,  the 
expression  is  decisive  where  there  are  several  persons  for  whom 
he  ia  capable  of  acquiiing.  If  he  is  owned  by  one  person  only, 
it  does  not  matter  whether  he  expressly  declare  for  his  master 
or  for  someone  in  his  masters  power  or  for  himself;  in  all 
these  caaefi  he  acquires  for  his  master.  If  he  be  owned  in 
common  by  two  or  more  masters,  he  acquires  for  them  in  the 
ratio  of  their  respective  shares  in  him,  notwithstanding  that  he 


to  jiist  before  Pittcolts  and  ei  struck  out.  It  »eems  clear  that  Cicero  by 
jubcrem  meant  thM  he  wna  to  order  one  of  hiu  own  sUve^  to  aiancifMita  to 
Voatorius'  slave,  cf.  D.  isi  2  ft- 39  §  I.  I  caiuiot  rtgree  with  Mitteis^H 
handling  of  theao  passngos  in  order  to  prevent  their  supporting  manci- 
patioD  hj  a  repTcsentative  {ZRG.  xxxiv  p.  21a). 
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may  have  used  the  goods  of  one  only  for  the  business.  But 
express  statement  of  hia  acting  for  one  or  some  of  his  masters 
ousta  the  others  altogether.  Whether  a  previooa  order  to  the 
alave  from  one  or  some  of  hia  masters  had  the  like  effect  was 
disputed:  the  Sabinians  held  that  it  had,  the  Proculiaiis  held 
that  the  order  went  for  nothing,  and  that  the  acquiijition  was 
for  all,  if  the  slave  made  uo  declaratioa  to  the  contrary.  There 
was  a  like  dispute  if  one  master  gave  the  order  and  the  slave 
declared  for  another  (Gai,  ill  167;  D.xti  i  fr37§  2;  slv3  fr5,6,27, 
28  §  3  ;  Cod.  iv  27  fr2) ;  or  if  a  douor  delivered  to  a  common 
slave  for  one  of  bis  masters  and  he  accepted  it  as  for  the 
other  [D.  xxsix  3  fr  13  ;  xli  I  fr  37  §6),  If  a  slave  stipulated  for 
his  masters  by  their  names,  the  acquisition  is  shared  by  them, 
not  iu  the  ratio  of  their  shares  but  equally  (IX  xlv  3  fr  37)', 
(Where  the  acquisition  has  been  made  at  tiie  expense  of  one 
or  some,  an  action  pro  socio  or  com.  div.  will  make  the  necessary 
adjustment:  D.  xli  l  fr45  ;  x!v  3  fr28  §  l.)  If  a  common  slave 
stipulated  for  something  which  could  be  taken  by  one  and  not 
by  another,  e.g.  if  he  stipulated  for  a  dowry  when  only  one  of 
the  partners  was  about  to  marry,  or  for  a  slave  who  already 
belonged  to  one  of  the  partuera,  or  for  a  right  of  road  when  one 
of  the  partners  had  no  neighbouring  fann  to  which  it  could  be 
appurteuant,  the  stipulation  was  not  nullified  by  the  partial 
impracticability,  but  was  good  for  the  pai-tner  (or  partners)  who 
was  about  to  marry,  or  to  whom  the  slave  did  not  belong, 
or  who  had  the  requisite  tarm  (D.  xlv  3  fr  1  §  4,  7  §  i— fr  9  pr). 
So  a  legacy  or  Jidei  coTnmiaswm  given  to  a  common  slave  by  one 
of  his  owners  enures  wholly  to  the  other  (D.  xxxv  3  fr  49  pr). 

If  a  slave  stipulated  expressly  for  an  outsider,  the  stipu- 
lation is  null ;  if  he  name  also  another,  who  is  not  an  outsider, 
e.g.  aut  mihi  aut  Titio,  the  stipulation  ia  null  so  far  as  the  out- 
sider is  concerned,  except  that  payment  to  the  outsider  frees 
the  debtor;  the  outsider  having  then  to  account  to  the  slave's 
master  (D.  xlv  l  fr  38  §  17  ;  xlvi  3  fr  10;  Gai.  tii  103). 

2,  Through  persons  in  hand  or  handtake  ownership  is 
acquired  m  the  same  way,  but  there  is  a  question,  says  Guius^ 

1  For  a  similar  principle  in  legacies,  but  disputed  we  D.  xxx  &  124  and 
pp.  300.  319- 
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whether  their  superior  can  gain  possession  by  them,  seeing  that 
he  does  not  possess  them.  They  canaot  take  bj  surrender  in 
court  (in  Jure  cessio)  any  more  than  slaves  or  children  under 
power  {Gai.  ii  90,  96), 

3.  Through  slaves  in  whom  we  have  the  usufruct  we  can 
acquire  only  so  far  as  the  acquisition  rests  on  their  services  or 
our  property  {^ar  ttperis  suis  set  ex  re  nostra),  e-ff.  by  our  hiring 
them  out,  or  their  buying  something  with  our  money.  This 
may  take  placp  by  mancipation  or  delivery  or  stipulation ;  and 
the  fructuary  may  through  theni  obtain  a  formal  release  ot 
a  plea  of  bargain.  Any  other  acquisition  made  by  them,  aa 
for  instance  an  inheritance  or  legacy  or  gift,  passes  to  the 
owner,  not  to  the  fructuary,  for  entry  on  an  inheritance  cannot 
be  counted  as  a  slave's  service,  and  legacies  and  gift  are  j?tiU 
further  from  coming  within  the  grounds  of  a  fructuary 'a  claim* 
Some  lawyers  however  appear  to  have  held  that  if  the  testator 
or  donor  had  the  fructuary  in  view,  the  legacy  or  gift  to  the 
slave  passed  to  him  (Gai.  ii  91 ;  Vat.  71b;  D.  vii  i  fr  22  -  x»ix  2 
fr45pr§3).  An  express  declaration  by  the  slave  that  he  is 
stipulating  or  in  some  other  way  acting  for  the  owner,  ousts  the 
fructuary,  even  though  the  business  rests  on  the  use  of  his 
property.  And  an  order  from  the  owner  has  the  same  eftect. 
(The  fructuary  can  recover  from  the  owner  by  condiction.)  But 
if  the  fructuarj''s  property  or  the  slave's  services  are  not  the  basis 
of  accjuisition,  the  fructuaiy  gaina  nothing,  unless  (as  said  above) 
a  gift  to  the  fructuary  is  intended  by  the  promieer.  The  express 
declaration  of  the  slave,  that  he  is  acting  for  the  fructuary,  has 
no  effect  (D.  vii  i  fr  24,  25  g  3,  xli  i  fr  37  §  5,  xlv  3  fr  ^g).  As 
the  fructuary  does  not  properly  possess  the  slave,  of  whom  he 
has  the  usufruct,  it  is,  says  Gaius,  a  question  whether  he  can 
possess  through  him  and  thus  acquire  by  usucapion  (Gai.  ii94)^ 
but  Paul  and  Papinian  say  he  can,  Paul  producing  the  analogy 
of  a  son,  and  Papinian  resting  on  the  fructuary 's  holding  being 
after  all  a  practical  possession  {D.  xli  2  fr  i  §  8,  fr49).  But  the 
fructuary  cannot  like  a  iyomte  Jidei  possessor  acquire  the  owner- 
ship of  the  slave  himself»  for  he  knows  that  another  is  the 
owner  (Gai.  ii  93). 

By  a  slave  of  whom  we  have  only  the  use,  we  cannot  acquire 
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on  the  ^x>iind  of  hia  services,  for  we  cannot  let  them  out;  but 
we  can  acquire  if  our  property  is  used  (D.  vii  8  fr  14  pr). 

4.  The  same  rules  in  general  as  those  for  slaves  in  usufruct 
applied  to  persons  possessed  by  ug  in  good  faith  aa  our  slaves^ 
whether  tliey  are  r^lly  freemen  or  some  other's  slaves,  oaly 
that  there  is  no  donbt  that  through  them  we  can  both  poagese 
and  gain  by  usucapion.  Anything  acquired  by  them  otherwise 
than  from  their  services  or  our  property  does  not  belong  to  ua, 
but  to  theriiselves  if  they  are  freemen,  to  their  owner  if  they 
are  alavos.  Except  that,  if  they  are  slaves,  acquisitions  of  or 
by  po^easion  cannot  fall  to  their  owner,  for  he  is  out  of 
possession,  nor  to  their  possessor  if  they  are  not  due  to  his 
property  :  if  they  are  freeraea,  being  themselves  possessed  by 
others,  they  cannot  possess^  As  regardg  an  inheritance  left 
them,  one  who  is  a  freeman,  entering  either  of  hia  own  accord 
or  oti  our  order,  acquires  for  himself,  if  he  is  conscious  of  his 
freedom  and  acts  with  that  intention  ;  if  not,  he  acquires  neither 
for  himself  nor  for  us  (Gai.  ii  92 — 94  ;  D.  xli  i  fr  19,  21,  54; 
Ulp.  xix  21).  The  i^tave  or  freeman  purchased  bona  Jide  is 
deemed  to  be  possessed  bona  Jide  until  he  is  evicted  (so  Julian, 
D.  ixii  I  fir  25  §2;  cf.  fr40;  but  Pomponius  and  Ulpian  require 
actual  hona  Jides  to  be  continuous,  D.  xli  I  fr  23  §  l,  48  §  l). 

If  another's  slave  honu,  fide  served  twu  masters,  he  acquired 
for  the  one  whom  he  expressly  named:  if  he  acted  only  on  order 
from  one  he  probably  acquired  for  him.  If  there  was  neither 
express  declaration  uor  order,  but  the  acquisition  was  based 
on  the  property  of  one.  he  acquired  for  him  either  wholly,  as 
some  thought,  or  partly  for  him  (as  he  was  only  part  posse^or) 
and  partly  fur  his  owner,  who  however  would  apparently  be 
liable  to  a  condiction  from  the  possessor  whose  property  had 
been  used. 

If  one  master  is  capable  and  others  not,  he  acquires  wholly 
for  the  capable  (D.  xli  r  fr  33  §  3 ;  xlv  3  fr  33  ;  vii  i  fr  25  § 6,  on 
which  see  my  note). 

5.  Through  another's  slave  simply  pledged  to  us  we  acquire 
nothing:    he  is  possessed  by  us  onjy  as  a  security   (D.  xli  i 

fr  ^7  pr)- 

6.  Another's  slave,  when  posseted  bona  fide  for  the  time 
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required  by  usucapion,  became  the  property  of  the  possessor  and 
thenceforth  acquired  for  him  only  (Gai.  ii  g;^), 

A  freeman  in  bona  Jide  slavery  is  bound  aa  of  course  to  his 
pOBsevSSor  by  promises,  or  by  buying,  selling,  or  other  business  : 
and  is  liable  also  for  Aquiiiau  damage  if  of  a  serious  nature 
(D-xlii  fr54§§i— 5). 

ii.    Acquisition  through  persons  not  /^'  potkstats. 

From  the  above  it  appears  (says  GaSua)  that  in  strict  law  we 
acquire  through  free  pereona,  only  if  they  arc  either  legally 
subject  to  us  (i.e,  belong  to  one  of  the  first  two  classes)  or  are 
htma  Jide  possessed  by  us  aa  slaves :  through  slaves  belonging  to 
another  we  acquire  only  if  we  have  either  the  usufruct  or  the 
lawful  possessionn  This  is  expressed  by  the  ordinary  maxim 
that  nothing  i&  acquired  for  ua  by  an  outsider  (Gai,  ii95). 

An  exception  was  however  made  in  practice,  and  eventually 
confirmed  by  a  rescript  of  Severus  and  Antoninus,  by  which 
a  procurator  could  acquire  on  his  principal's  account  the  pos- 
session of  anything,  which  if  ratified  by  his  principal  enured 
fur  usucapion  from  the  date  of  the  principaVs  knowledge.  A 
similar  immediate  acquisition  of  possession  for  their  ward,  etc 
by  guardians  or  caretakers,  etc.  was  allowed  (Paul  v  2  §  2 ; 
D.  xlilfr20§2;  tit.  2  fr  I  §20;  Cod.  vii  32  fr  l).  For  taking 
delivery,  t.^.  acquiring  poasetwion,  in  completion  of  a  contract 
any  free  person  could  be  used,  the  action  being  regarded  not  aa 
one  uf  technical  Saw  but  of  physical  handling,  just  as  a  deposit 
might  be  made  or  a  purchase  concluded  or  a  loan  contracted 
through  the  hands  or  voice  of  a  third  person  acting  as  a 
messenger  and  so  putting  the  parties  legally  in  direct  connexion 
with  each  other  (D.  xvi  3  fr  I  ^  1 1  ;  xviii  l  fr  I  §  2  ;  xii  I  frg  §  8, 
15*  xli  I  fr  13;  cf.  Vang.  Fand.  iii  p.  289  sq. ;  Savigny  Obi.  ii 
§57),  The  acquisition  would  however  date  only  from  the  time 
when  the  thing  reached  the  hands  of  the  principal^  unless  its 
acceptance  by  the  agent  was  previously  authorised  or  sub- 
sequently ratified  by  him  (D.  iii  5  fr  23;  xli  1  fr  59 ;  tit.  2  fr43 
g  I  ;  cf  Savigny  Besiti  p.  397  ed,  7).  A  thing  could  be 
received  in  pledge  through  a  procurator,  but  the  obligation 
could  not  as  a  rule  be  acquired  through  him  (D.  xiti  7  fr  i  r  §6). 
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If  a  procuratior  sold  a  thin^  ou  the  mandate  of  his  principal, 
and  entered  into  the  uauat  covenants,  Papinian  held  that  the 
principal  could  sue  and  be  sued  by  actions  aiialogaus  to  those 
in  the  case  af  an  insiiior  (xis  i  fr  13  §  25).  And  the  praetor 
after  a  hearing  would  allow  a  principal  to  proceed  on  hia 
procurator'a  stipulation  damni  infecii  (ixxix  2  fr  18  §  iG). 


H.     Actions  to  recover  or  ascertain  propertt. 
1.    Rei  vindicatio. 

The  regular  action  for  recMvering  property  was  called  "vindi- 
cation/' The  plaintifif  asserts  reni  qua  de  (Ufitui*  auam  esse, 
'that  the  thing  in  queation  is  his  own,'  Its  ordinary  application 
is  to  single  physical  objects,  e.g.  a  farm,  a  slave,  an  ox.  a  ship, 
a  cup,  etc,  but  it  also  could  be  used  where  a  number  of  such 
things  came  under  ane  name,  e.g.  a  herd.  Other  applications  of 
the  term,  viz.  to  claims  for  an  inberitance  as  a  whole,  and  for 
aerviludea  both  personal  and  real,  wUl  be  found  elsewhere.  A 
pectdiuTn  could  not  be  sued  for  aa  a  whole  :  the  com|XiDetit8 
must  be  claimed  separately.  A  father's,  power  over  his  children 
was  in  old  days  so  like  ownership,  that  this  action  was  held 
applicable  to  a  claim  for  a  child,  the  formula  being  modified 
accordingly,  e.ff.  hunc  pu-erum,  not  suum  esse  but,  filium  Auxim 
esse  or  in  jx)testate  sua  esse  ex  jure  Qtiiritium.  But  tor  this 
class  of  cases  a  praejadidum  or  an  interdict  was  more  usual 
(D.  vi  r  fr  1,  fr  56.     See  above,  p,  64), 

The  object  of  the  action  must  be  described  sufficiently  for 
identification,  e,g,  a  slave  by  his  name,  or,  if  his  name  is  not  known, 
by  that  of  his  mother  or  the  inheritance  to  which  he  belongs,  efc, 
a  farm  by  its  name  and  district,  dress  by  its  colour^  silver  plate 
by  its  character  acd  shape,  coined  money  by  count,  raw  metal 
or  other  substance  by  its  weight.  If  a  whole  is  not  claimed, 
the  portion  must  be  stated,  lest  the  penalty  of  a  plurta  peiitio 
(Book  VI  chap,  vie  i)  be  incurred.  If  however  there  was  good 
cause  {e.ff.  ignorance  of  the  deduction  which  the  /ej;  Falcidia 
would  make  in  a  legacy),  an  umlefined  share  might  be  claimed. 
Where  plaintiff's  property  has  been  combined  or  mixed  with 
that  of  others,  separation  should  first  be  procured  by  the  action 
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ad  ea^hibendttm ;  or,  if  the  whole  is  common  property,  the  action 
communi  dividundo  must  be  resorted  to  inBteEul  of  a  vindication 
(fr  3  §  2 — fr  5  pr,  6,  76).  A  heiKl  may  be  claimed  as  such, 
althou;gh  Ddt  all,  but  the  majority  of  the  animaLs,  are  plaintilf*B  : 
restitution  however  will  be  confined  to  those  which  are  his  own 

(fr  I  §  3;  2.  7); 

Plaiatiff  is  anyone  who  ha-s  acquired  the  ownership  bnt  is 
not  in  possession,  either  by  himself  or  through  another  holding 
for  him.  A  purchaser  who  has  not  yet  had  delivery  is  not 
competent  to  bring  this  action :  he  is  not  yet  owner  (fr  23  pr» 
50  pr).  But  ownership  until  a  certain  time  or  until  the 
occurrence  of  a  coudition  is  enough  (fr4l  pr,  66).  The  proof 
of  ownership  is  on  the  plaintiff  (Paul  i  13  b  ^6.  7). 

Defendant  is  anyone  who  is  possessor,  be  the  ground  what 
it  may.  Some  lawyers  maintained  that  only  those  could  be 
defendants,  who  were  qualified  (or  the  interdicts  uti  possidetis 
and  utruin,  and  that  consequently  depositaries,  borrowers^  hirers 
who  held  the  possession  for  others,  and  those  who  were  merely 
in  poKseasion  to  aecure  legacies  or  dowry  or  on  behalf  of  an 
unborn  child  or  on  account  of  apprehended  damage,  were  not 
liable  to  this  action.  The  prevalent  opinion  however  was  that 
anyone  was  liable  who  had  such  a  control  of  the  thing  sought 
as  to  be  able  to  restore  it  to  the  plaintiff.  The  judge  had  to 
f^tisty  himself  of  this  (frg).  If  defendant  makes  no  delence, 
an  interdict  (juem  fttndum  was  issuable  to  enforce  transference 
(Ulp.  F7\  Vind, ;  ap.  Krtlger  Jas  Ant&just.  ii  p.  1 59). 

Besides  contesting  plaintiff's  ownership,  defendant  can  defeat 
his  suit  by  pleading  a  valid  right  to  retention  of  the  thing,  such 
as  that  he  is  usufructuary  or  pledgee.  Even  if  the  right  is  not 
valid  against  every  claimant,  it  may  be  good  against  thia 
plaintiff,  e.g.  if  he  has  himself  sold  and  delivered  the  thing  to 
defendant^  or  if  he  is  heir  of  one  who  has  done  so  (D.  xxi  3  &  i 
pr  §  I ).  A  hirer  or  borrower  or  depositary  cannot  assert  such 
a  claim  against  the  owner's  vindication,  but  a  hirer^  by  pleading 
fraud,  can  obtain  equitable  compensation. 

When  defendant  has  lost  the  possession,  after  joinder  of 
issue,  by  negligence  or  other  fault  but  not  by  fraud,  he  is 
still  liable  to  the  action,   but  if  condemned  can  claim   from 
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plaintiff  surrender  of  his  right  of  action.  If  he  has  lost  it 
firaudulently  (after  joinder  of  issiie),  he  is  liable  for  euoh  daooages 
a.8  plaintiff  may  fix  ou  oath  without  any  limit  from  the  judge. 
This  is  regarded  aij  a  settlement  of  the  suit,  and  defendant 
becomes  owner  aa  soon  as  he  can  get  possession,  plaintiff 
guarantying  to  do  nothing  to  prevent  it;  but  as  a  punishment 
for  the  fraud,  plaintxH'  is  not  bound  to  cede  him  liis  actions,  nor 
IB  defendant  entitled  to  bring  au  action  analogous  to  the  Pnhli- 
ciana  (fr46,  68 — 70).  If  defendant  had  parted  with  possession 
fraudulently  before  Joinder  of  ieaue,  he  was  (aa  Paul  says,  on 
the  analogy  of  the  SC.  Juvtntianiim^  see  above,  p.  2  8  3)'  still 
liable  to  this  action ;  and  the  heirs  of  such  a  person  were 
liable  to  be  gued  by  an  action  in  factnin,  so  far  as  they  had 
been  eni-iched  by  their  pretiecessor's  fraud  (D,  viifr27§3, 
36pr,  S2\ 

Anyone  who  without  cnuse  accepted  suit  {Uti  se  obtulit), 
plaiutilf  being  ignorant  of  hi»  poHitiou,  is  liable  to  condemnation 
under  thiH  action  (fr  25 — 27  pr). 

If  plaintiff  won  liis  case^  he  was  entitled  to  restitution  of  the 
thing  and  of  piofits,  and  to  compensation.     Of  these,  in  order: 

(a)  Restitution  of  the  thing  itseli^  or,  if  it  has  been  sold, 
of  its  true  value.  It  should  be  restored  to  plaintiff,  in  ordinary 
cases,  where  it  happens  to  be  at  the  time  of  joinder  of  issue; 
but  if  it  is  a  moveable,  plaintiff  can,  on  jmying  the  coat  of  the 
carriage,  have  it  restored  at  the  place  of  action  (fr  10 — 12). 
If  since  joinder  of  issue  the  thing  {e.g,  a  slave)  has  perished 
without  fault  on  the  part  of  defendant,  this  head  of  the  claim 
drops,  if  defendant  was  an  honest  possessor.  But  if  firaud 
or  even  negligence  is  proved,  defendant  is  still  liable.  Acta 
of  negligence  are  such  as  sending  a  slave  into  dangerous  places. 
letting  him  fight  in  the  arena,  sending  a  ship  to  sea  with 
incompetent  persons  or  at  a  dangerous  time,  insecure  keeping' 
of  a  runaway  stave  (fr  16,96).  If  since  joinder  of  issue  de- 
fendant  baa  completed   usucapion  of  the  thing  sued   for,   he 

^  Probably  the  liability  of  one  who  dolo  daiiit  pouidere  ia  irmch  earlier 
than  tbe  SC  Jnventianmn.  Labeo  nppeara  to  have  applied  the  principle  to 
eevenil  Actions  ;  cf.  D.  x  4  &  1 5  ;  xliit  S  &  2  §  42 ;  tit.  13^13  (Dometius 
iCxhibit.  p.  [88), 
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is  none  the  less  liable  to  restore,  and  muBt  formally  convey 
the  thing,  and  guaranty  plaintiff  agaiuat  hts  Imvitig  pledged 
it,  or  (if  a  slave)  having  miinnmitted  him.  If  it  bo  a  runaway 
slave,  he  must  cede  his  actions  to  plaintiff  (fr  1 8,  2 1 ).  If,  inBte?ad 
of  giving  up  the  thing,  defendant  prefer  to  pay  damages,  he 
cannot  call  on  plaintiff  to  guaranty  him  against  eviction,  for 
he  cliooaes  to  take  the  risk  (fr  18,  21.  35  §2), 

(b)  Further,  defendant  has  to  restore  all  profits  of  what- 
ever kind,  which  the  plaintiff  could  have  had,  if  reatitution 
had  been  made  at  the  time  of  joinder  of  r&aue.  Causa  ottmU 
praestaiida  est.  This  ineludea  vegetable  produce,  whether 
actually  gathered  or  which  reasonably  might  have  been 
gathered  (what  remains  ungathered  is  still  part  of  the  farm, 
fr44);  the  young  of  animals  and  slaves,  rents  of  houses,  freight 
of  ships,  earuinga  of  elavea,  legacies  and  inheritances  which  have 
come  through  a  slave,  rights  of  suit  under  the  lesc  Aquiiia,  etc. 
If  only  a  part  of  the  thing  was  claimed,  the  claim  for  profits 
would  be  proportional.  If  claimant  was  bare  owner,  he  could 
claim  only  such  profits  as  did  not  belong  to  the  fructiiary  ^fr  ly 
^  1, 20,  33, 76  pr,  78  ;  xxii  i  fr  19  pr).  An  honest  possessor  was 
liable  for  no  fruits  before  joinder  of  issue,  unless'  he  had  them 
Btill  unconsumed.  A  dishonest  posBOsaor  was  liable  for  all 
fniita  fi'om  the  time  when  ho  took  possession  (Cod.  iii  32  fra^). 
It  would  appear  also  that  fruits  had  to  be  paid  twofold,  but  the 
matter  is  not  certain'.  An  honest  possessor  is  from  the  time  of 
joinder  of  issue,  if  unsnccessfiil,  treated  aa  a  dishonest  possesaor 
(cf.  D.  V  3  fi-20  §  n.  25  §7). 

(c)  Further,  defendant  has  to  make  compensation  for  loss 
(c,^.  death  of  a  slave)  or  deterioration  (e.g.  by  wounding  or 
beating  a  slave)  due  to  hi^  fault.     If  it   is  such  as  to  make 

^  Whether  thi»  exception  wjia  tnte  so  early  aa  Antonlue  times  appeani 
doubtful.  See  Femico  Lah.  ii  1  p.  356  sq. ;  CityhUta,  Qllick'a  Pond.  1 
p.  561  Bq. ;  Deroburg  Pand.  i  g  205. 

*  So  the  XH  tables  ordered,  cf.  Feat.  ».v.  vindicw\  Paul  i  13  D  §S  flays 
this  of  fruita  neglected;  v  9  g  3  {cf.  D.  ii  6  fr  12)  of  tlio  heir'H  bond  to  a. 
coiiditionid  aubstitute.  Cod<  Theod.  iv  18  fri,  tit.  19  ia  e.YproRa  fnn-  tba 
double  fruits,  and  very  likely  in  this  rea|»ect  did  nut  make  new  law.  The 
coiiatitutioii  iv  iS^Cod.  Jimt.  vii  51  fr  2  is  of  the  year  A.D.  309.  Compare 
Lcnel  El'.  PP-  411,  412. 
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defendant  Liable  under  the  lex  Aquilia  (whic?h  gives  double 
damages),  plidntiff  can  elect,  and  it  will  be  the  judge's  duty 
to  secure  defendant  against  further  liability  on  this  score  (fr  1 3, 
14).  Aa  infant  or  tuaduiaa  ts  not  re^ipousible  far  acts  of  this 
kind  (freo). 


On  the  other  hand  an  honest  possessor  can  call  upon  the 
plaintiff  to  repay  or  set  off  any  reasonable  expense  defrayed 
by  him  in  counexiou  with  the  object  of  the  suit,  e.^.  payment 
of  the  principal  or  interest  of  a  mortgage  on  it.  payment  of 
damages  to  avert  rioxal  surrender  of  a  slave,  cost  of  training 
or  educating  a  slave  (provided  the  slave  is  for  sale  and  ha« 
thereby  acijuired  greater  money  value),  planting  the  land, 
erection  of  buildings  on  it,  gathering  and  storing  the  fruits, 
etc.  And  if  defendant  has  bad  to  give  a  guaranty  against 
apprehended  damage  {danmi  infecti),  the  plaintiff  will  give 
him  a  counter  guaranty  {his  reltus  recte  pra&ttari  Gai.  ii  76 ; 
D.  vi  I  fr  19,  27  §  5 — 30,  65  pr;  cf  I.  16  fir  71).  Even  a  dis- 
honest possessor  can  get  some  relief  in  such  cases,  e.g.  he  can 
be  allowed  to  remove  in  a  reasonable  way  any  additions  he 
may  have  made  to  a  building  (unless  plaintiff  will  give  him 
what  they  would  be  worth  on  removal),  but  he  cannot  remove 
what  he  has  planted  (fr  53).  In  all  these  matters  it  will  be 
for  the  judge  to  decide  equitably  according  to  the  particular 
circumstances ;  e.g.  a  poor  man  recovering  his  ancestral  farm 
cannot  be  required  to  pay  for  expensive  building  erected  by 
the  defendant  (fr37,  3S).  On  the  other  hand  if  defendant 
has  got  profits  before  joinder  of  issue,  their  amount  may  be 
set  off  against  his  improvements  on  a  farm  (fir  48}. 

There  were  in  Cicero's  and  Gaius'  times  three  modes  of 
bringing  this  suit. 

(a)  The  old  leps  actio  could  be  used  before  the  centum- 
viri.  It  was  distinguished  from  the  other  modes  inter  alia 
by  a  challenge  from  both  parties  to  a  sacramentum  or  stake 
of  125  sesterces  (so  fixed  by  a  lex  Crepereia),  which  was  exacted 
from  the  loser  as  a  penalty,  and  by  the  condemnation  being 
for  the  thing  itself  and  not  aa  in  the  formulary  system  for 
damages  (Gai.  iv  95, 4S).     See  Book  vi  chap,  iv  a. 
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(b,  c)  The  other  modes  were  per  fomiulam  petitoriam^ 
and  per  sponsionem  (Cic.  Terr,  u  \  45  §11$;  Gat  iv  91 — 95). 
The  former  was  uo  doubt  u  continuance  of  the  direct  claim 
{petere)  with  a  fornmU  adapted  to  it>  directing  the  judge,  if 
the  piaiuttlf  proved  his  ownership  and  defendant  did  not  make 
due  regtitiition,  to  condemn  defendant  in  the  value  of  the  thing 
and  of  the  profits.  The  latter  was  an  indirect  proceeding  by 
wager  (see  Book  vi  chap*  vi  j).  Security  \va»  required  in  each 
ease  from  the  possessor,  judicatum  solvi  in  the  former  procedure, 
pro  praede  litis  et  vindicuirum  in  the  latter  (Gai.  iv  8g — 94. 
See  Bi>ok  vi  chap,  v\i  fl).  We  do  not  know  the  reasons  for  there 
being  two  forma  (they  seem  to  be  different  modifications  of  the 
old  sacramental  procedure),  nor  the  circumstances  which  directed 
the  choice  of  one  rather  than  the  other. 

Practically  it  was  considered  to  be  the  most  advisable 
course  for  one  claiming  the  ownership  not  to  bring  a  viudication 
at  first,  but  to  get  the  posaessiou,  if  possible,  by  means  of  an 
interdict.  Claimant  can  then  wait  quietly  in  possession  and 
leave  to  his  adversary  the  task  of  evicting  him  by  proving 
ownership  (D.  vi  i  tr24;  Co*],  iii  32  fr  13),  Even  after  com- 
mencing a  vindication  a  pet^on  can  obtaiii  the  interdict  uti 
possidetis,  a  claim  of  ownership  being  quite  distinct  from  a 
claim  of  possession  (D.  xli  2  fr  12  §  1). 

2,      PUBLWIANA    ly  REM  ACTIO. 

Analogous  to  vindication  was  an  action  (presumably  first 
granted  by  a  praetor  named  Puhlicius;  go  Just.  ivG  §4)  to 
protect  honest  acquisitioQ  in  one  who  "was  not  yet  legal  owner 
but  was  in  the  way  to  become  so  by  usucapion.  The  action 
is  granted,  sayg  Gaius  (iv  36),  to  one  qui  exjitsta  causa  traditam 


'  Ciwro  evidently  giveu  us  part  of  the  formula  petitoria  iu  nbewin^ 
VerroH'  method  of  no  fraiuiiig  the  issue  bls  to  leare  the  judge  no  power  of 
deciding  otherwiJie  than  a»  VcntM  wished:  m partt  fvindum  Capttimttm  q)io 
de  atptitr  exjiir^  fjuiritium  P.  Ssrvili  esue  jieque  tx  fundus  (not  P.  Servifw^ 
but  an  Verres  diraeted)  §.  Catido  reititu^ur,  i.e.  if  A  is  iiroved  to  be  owner 
and  111*  CHtate  ia  not  restored  to  ff^  thou  condemn  dofetidant  in  the  value, 
etc.  Suuti  an  ia&uo  is  juBt,  only  if  jff  be  ageDt  of  A  (cf.  Book  vi  chap,  vi  a  4). 
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fii'&t  rem  nondum  usucepit  eanique  omissd  posie8sio7ie  petit^. 
The  defect  which  usucapion  was  expected  to  cure  raight  be 
either  in  the  form  of  conveyance  or  in  the  title,  Tlte  purchaser 
of  a  niancipable  thing  (a)  may  have  had  delivery  from  the 
owner  but  not  either  mancipation  or  surrender  in  court.  The 
thing  is  hia,  but  only  in  hof>is,  not  by  the  law  i>f  the  Quirites 
(Gai.  ii4i).  Or  (6)  he  luay  have  had  the  thing  duly  mancipated 
to  hira  and  deliveretl,  but  if  the  vendor  was  not  the  owner  of 
the  thing,  neither  is  the  purchaser  owner,  notwithstanding  his 
ignorance  of  any  flaw  in  the  vendor's  title  (ik  43).  In  both 
cases  lie  can  in  tlic  course  of  time  become  full  owner  by 
usucapion,  but  meantime  he  has  no  proper  protection  if  he 
I08PB  possession.  Against  the  owner  ex  jure  Quirilinm  in 
the  first  case  he  can  bring  an  action  ej?  empto,  or  sue  on  the 
covenant  against  eviction :  in  the  second  he  must,  if  evicted 
by  the  owner,  bring  these  actions  against  the  vendor ;  the 
owner  is  not  liable  to  him  at  all.  Against  third  parties  he 
uses  thii!  Puhlician  actiou.  The  issue  for  trial  i»  &amed  on  the 
fictititiua  assumption  that  usucapion  had  been  completed  (Gai. 
iv  36.     See  Book  vi  chap,  v  0). 

Purchase  19  the  moat  common  ground  for  the  delivery  but 
other  good  grounds  are  exchange,  bequest,  gift  (whether 
absolute  or  mortis  cavm),  dowry,  judgment^  payment  (in 
discharge  of  an  obligation),  noxal  surrender  or  apprehension 
by  the  praetor's  order^  judicial  assignment  (adjudicatio),  re- 
tention on  payment  of  damages  (D.  vi  2  fr  r — 7§  i,§5,fr  I3pr). 
Nothing  more  than  lawful  ground  of  acquisition  and  delivery 
on  that  account  are  required »  where  the  defect  was  in  the  form 
of  conveyance,  but  if  the  acquisition  was  made  from  one  who 
was  not  owner,  there  must  have  been  good  faith  in  the  acquirer* 
i.e.  he  must  have  honestly  believed  that,  he  was  dealing  with 
the  owner  both  at  the  time  of  contract  and  at  the  time  of 
delivery.  The  honest  acquirer  can  bring  the  action,  even  if 
his  vendor  (or  other  auctor)  was  dishonest;  and  the  heir  of 
an  honest  acquirer  can  bring  it,  even  if  he  himself  is  aware 

1  The  wonis  given  a^  from  the  edict  in  D,  vi  1  fr  t  are  generally  con- 
sidered due  [mrtl_y  bo  TriltoiiiAii.  Seo  Leiiol  in  ZBG.  xi^iii  p.  ii  sqq. ; 
Huachke  liecht  der  Puhlit\  Kl<tgef  etc^ 
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of  the  vendor's  defect  of  title  (6-7  §§  11  — 17).  The  action  ia 
applicable  also  where  the  acquisition  was  made  from  a  madman* 
or  minor,  if  the  acquirer  was  unaware  of  the  madness  or 
minority ;  or  from  a  ward,  if  the  acquirer  supposed  the  peison 
giving   authority   to    be   the   ward's   true   guardian    (fr  7  §  2, 

The  Publician  action  applies  (besides  ordinary  objects  of 
vindication)  to  usufructs,  servitudes,  long  leases  of  lands  {vecti- 
galia),  buildiug  leases  (siiperjicien).  provincial  lands  and  other 
tbingH  tho  alienation  of  whiuh  is  not  prohibited  by  statuto. 
A  child  of  a  stolen  or  runaway  alavewoman,  conceived  and  bom 
whiEe  with  the  possessor,  may  be  the  object  of  suit  if  the 
possessor  sue  in  ignorance  of  the  mothers  being  stolen,  etc.;  but 
the  thief's  heir  cannot  »U6,  nor  can  the  mother  herself  be  tha 
object  of  auil  (fr  1 1  §  3 — 4). 

Whether  it  be  the  purchaser  himself  or  his  heir  that  has 
had  delivery,  the  beir  can  sue,  and  so  can  anyoue  to  whom 
delivery  has  been  ma<le  by  the  purchaser's  order  (fr  9  pr,  II  pr). 
An  heir  can  sue  for  what  a  slave  of  the  inheritance  has  bought 
and  got  delivered  and  lost  before  the  heir  entered  ;  and  the 
burghers  can  sue  on  a  thing  bought  on  peculiar  or  other  account 
by  their  slave  and  lost  after  delivery  (frp  §6,  fr  10).  Delivery 
brevt  nianri  (p.  458)  is  good  for  this  suit;  and  accessions  follow 
their  principal  in  this  as  in  other  cases.  Generally  this  action 
is  simitar  to  a  vimJication,  and  rests  on  the  same  conditional  as 
usucapion;  but  a  moment's  possession  is  all  that  is  required  to 
qualify  (fr  7  ^  6,  8,  fr  11  §§  4,  7,  12  §  7),  Where  two  persons 
have  bought  the  same  thing  from  a  nou-owner,  the  one  to 
whom  the  thing  was  first  delivered  has  the  best  right  to  bring 
this  action:  if  they  bought  from  different  non-owners  and  one 
ia  in  possession,  he  can  defeat  this  action  if  brought  by  the 
other:  if  neither  is  in  possession,  (apparently)  the  praetor  will 
give  the  preference  to  the  one  who  had  first  delivery  (frg  §4; 
xix  I  fr  3 1  §  2  ;  much  disputed). 

If  the  real  owner  is  in  possession  and  this  suit  is  brought 
against  him,  he  must  plead  his  ownership  (the  plea  being 
framed  e.g.  thus  'si  en  res  possessi/ris  von  ait').  If  however  ho 
I  Paul  (D.  ili  4  fr4  g  16}  deniea  thia 
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had  coQsetited  fco  the  sale,  or  had  since  become  heir  to  vendor, 
a  replication  would  be  allowed  (at  non  auctor  meu-s  ftf  votmttate 
tua  vendidit,  e(c,),  and  an  order  to  his  procurator  not  to 
deliver  would  not  avail  against  the  fact  of  the  previous 
consent  (fr  14,  15,  72).  Nor  is  the  owner's  claim  go<jd  against 
an  injured  party's  right  to  n  slave,  whom  his  bona  Jide 
possessor  had  surrendered  noxa]ly  (D.  ix4  fr  28).  Where  a 
Tuatidate  to  sell  another's  ulaves  had  not  been  executed  before 
it  was  revoked  hy  the  mandatee  s  death>  and  his  heirs  ignorantly 
sold  them  and  the  parchaaers  had  gained  the  full  ownership  by 
usucapion,  the  former  owner  on  returning  from  abroad  was 
held  entitled  to  dispute  the  grant  of  a  plea  of  ownership  to  the 
purehaseraV  on  the  ground  of  his  having  given  no  mandate  to 
the  heirs  but  only  to  the  dead  man  whom  he  trusted  (D.  xvii  i 

3.     Actio  ab  exhibsnuvm*,  'For  production.' 

This  action  is  to  compel  the  production  in  public  of  some 
chattel  which  is  the  object  of  a  claim  by  the  plaintiff,  or  at 
lea&t  to  obtain  free  access  to  it.  It  is  as  a  rule  preparatory  to 
some  other  action,  usually  a  vindication,  but  is  open  not  merely 
to  persons  claiming  the  ownership  but  to  fructnaries  and 
pledgees.  So  also  to  a  legatee  who  has  an  option  left  him  and 
requires  the  production  of  the  slaves,  etc.  in  order  to  make  his 
selection;  and  to  one  who  has  a  noxal  action  and  requires 
production  of  slaves  in  order  to  identify  the  particular  culprit. 
The  only  othur  obligatory  claim  which  can  be  assisted  by  this 
action  is  that  of  theft,  but  it  appears  to  be  probable  that  in 
this  case  production  is  preparatory  only  to  a  vindication  of  the 
stolen  object  or  to  a  noxal  action  against  the  thief  (D.  14  fr  i, 


^  Tn  thi«  cane  the  (wtioii  ia  often  called  Pnhtidatia  reatn*9ona  ftud  is 
thought  to  bo  referred  to  iii  D*  xliv  7  fr  35.  I  see  no  ground  for  muking 
6UCh  (ill  fipplication  of  the  HUit  inUi  a  specia.!  actiun.  Where  there  haa  boeu 
&  reinstatement  (as  in  D.  iv6  :  aoe  Book  v  chiip.  viii  b)  any  suitftWe  action 
may  be  brought,  PuhHciaTia  or  olhor^  Jttst  iv  6  |  5  doea  not  authorize 
our  eit«nding  the  term  PuUiciana  from  §4  into  %  5. 

'  Pliny  {Ep,  v  10)  in  a  letter  to  Suetomua  makea  a  playful  alluaion  to 
ihe/ormWa  ad  exkibetiduau 
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2.  3  §1—7.  fr  12 

§  8 ;  Demeliue  E^chibition^pjftcht  §  29).  It  ia  also  prepar 
to  interdicts — at  least  to  the  interdict  wirufci  (fr  3  §  5;  Deme- 
liua  §  27).  It  is  not  available  where  a  freemati  is  said  to  be 
detained  iu  custody,  for  there  ia  no  pecuniary  interest  in  the 
plaintiff;  nor  where  wmeone  other  than  an  heir  desires  to  eee 
a  will,  for  there  is  a  special  interdict  for  that  purpose ;  nor  can 
the  production  of  an  adven^ary'a  accounts  be  demanded,  for  that 
ia  not  reasonable  as  a  rule;  nor  can  une  who  has  fraudulently 
parted  with  the  possession  of  a  thing  bring  this  action,  for  tliab 
would  be  to  assist  a  wrong-doer  (D.  X4  fr  2  §8;  3§  11;  fr  13,  19). 
The  general  statement  that  all  can  sue  for  producdon  njust, 
says  Paul,  receive  an  intelligent  meaning;  else  a  student  might 
sue  for  the  production  of  books  on  the  ground  that  he  would  be 
wiser  by  reading  them  (fr  19).  It  ia  the  duty  of  the  judge  to 
make  a  summary  inquiry  whether  the  plaintiff  has  such  a  lawful 
and  reasonable  j^round  of  action  as  recjuires  for  its  establish- 
ment the  production  demanded.  Plaintiff  has  to  set  forth  his 
grounds,  and  defendant  can  state  hia  objections.  The  judge 
has  to  decide  all  pleas  such  as  bargain,  fraud,  oath,  matter 
judged,  and  any  others  raising  a  simple  issue*  but  to  defer 
more  difficult  questions  to  the  trial  of  the  main  action  (fr  I3, 
3§l).  Production  is  allowed  where  a  slave  is  claimed  into 
freedom,  though  the  claimant  can  have  no  pecuniary  interest; 
the  reason  being  perhaps  that  this  was  a  vindication,  and  that 
the  courts  were  ready  to  favour  the  cause  of  freedom  (fr  12  pr). 
In  criminal  cases  it  was  allowed  in  order  to  subject  the  slave 
produced  to  the  question  and  ascertain  hia  confederates  (fr  20 )■ 
The  action  lies  against  anyone  who  has  pi."i.s8es&ion  or  is  in 
possession  at  the  time  of  judgment^  even  if  not  so  at  joinder  of 
issue.  And  anyone  who  had  the  power  of  production  at  the 
time  of  joinder  of  issue  but  has  since  fraudulently  lost  the 
power,  e.g.  if  Ke  have  killed  a  slave,  poured  away  oil  or  wine, 
broken  an  article  up,  or  parted  with  the  possession  to  another, 
is  liable  to  condemnation  (fr  3  §  1 5 — fr  5  pr,  §  6,  fr  7  §§4 — 6,  fr  9 
pr).  Indeed  if  a  slave  since  joinder  of  issue  has  died  fixini  no 
fault  of  the  possessor,  the  latter  was  sometimes  held  liable, 
especially  if  the  death  would  not  have  occurred  bad  the  slave 
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been  duly  produced  at  the  time  (fr  12  §4,  c£  fr/  §5).  A  thing 
is  not  deeraed  to  be  duly  produced  if  it  ia  in  a  worse  conditiou 
than  it  was  at  the  time  of  joinder  of  issue.  Hence  if  defendant 
has  since  then  become  owner  by  iisucapioD^  he  must  conseDt  to 
accept  a  trial  of  ownership  as  before  the  completion  of  usuca- 
pion {repetiUt  die  intentionem  sttscipere  frg  §§  5,  6).  If  a  slave, 
whose  production  ia  demanded,  has  nin  away  or  is  reaidiag  in  a 
distant  place,  defendant  must  guaranty  his  production  when  be 
get  the  power  to  do  ro^  and  may  be  required  by  the  praetor  to 
fix  a  time  for  it  (fr  $  §  6,  12  §  5). 

Production  mui^t  bo  made  at  the  place  where  the  thing  was 
at  joinder  of  isauc,  unless  the  plaintiff  defray  the  cogt  of  pro- 
duction elsewhere,  or  defendant  have  intentionally  sent  him 
away  to  throw  ditficultics  in  plaintitf'e  way  (fr  1 1  §  i )  or  even 
without  such  intention  have  created  diHHcultie8(D.xix  2  fr  I9§5), 

The  action  for  production,  though  coutemplating  a  further 
action^  might  eometimea  be  sufficient  in  itself,  as  for  instance 
where  there  is  no  reaS  contest  as  to  the  ownerabip.  Thus 
a  purchaser  of  land  may  decline  to  give  up  the  building 
materials  (ruta  coe^a)  which  he  finds  there ;  or  a  ripariaa 
proprietor  may  decline  to  allow  the  owner  to  fetch  away  a  raft 
which  has  been  carried  by  the  stream  un  to  his  land;  or  a 
neighbour  may  be  refused  permission  to  carry  o6f  the  ruins  of 
his  house  from  the  adjoining  plot^  or  the  manure  which  he  has 
piled  on  to  an  adjoining  field;  in  such  cases  the  decision  of  the 
judge  allowing  production,  i,e,  the  deisired  access,  may  settle  the 
dispute,  defendant  having  no  real  ground  for  contesting  the 
ownership  (D.  x  4  fr  5  §  2—5;  Jtii  I  fr25;  tit.  5  fr  16  pr).  If 
acoma  from  my  trees  have  fallen  into  your  land  and  you  refuse 
me  permissiou  to  take  them  or  you  send  cattle  in  to  eat  them, 
1  cao  sue  yon  by  this  action  (D.  x  2  frg  §  1), 

Where  Fpecification  has  taken  place,  i.e.  where  defendant 
has  made  plaintitf's  jewel  into  a  ring,  or  put  his  wheel  into 
a  carriage,  or  used  his  timber  for  a  cupboard,  or  his  purple  for 
a  dress,  etc..  plaintiff  cannot  claim  his  property,  because  it  is 
part  of  another  article,  but  he  can  apply  for  its  production,  and 
defendant  will  have  to  separate  it.  If  condemned  on  this  issue, 
he  will  probably  not  contest  the  ownership  of  the  extracted 
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article  {it  6 — y  §2).  This  action  is  not  applicable  in  the  case  of 
a  tiffnum  junctum  (above,  p.  421), 

When  plaintiff  has  a  treasure  in  another  man's  laud,  and  the 
other  has  not  touched  it  and  perhaps  is  quite  ignorant  of  it,  no 
action  for  theft  will  He  against  him,  and  he  is  not  possessor  so 
as  to  be  liable  to  a  suit  for  production:  but  on  taking  an  oath 
of  good  faith  and  giving  security  against  possible  damage  plaintiff 
may  obtain  an  action  or  interdict  to  enable  him  to  dig  it  up 
and  remove  it  (fri5).  Production  of  Hocuments  cannot  be 
demanded  unless  they  are  written  on  plaintiff's  paper ;  but  in  a 
fit  case  an  action  in/actum  woidd  be  granted  (fr  3  §  14)- 

Defendant  by  producing  obtains  an  acquittal.  The  action 
gives  him  the  choice  (nrbitriuin),  by  the  inaertion  in  the 
fomiula  of  11151  exhibeat.  If  he  refuse  production,  the  damages 
will  be  estimated  at  the  value  of  plaintiff's  interest  in  the  pro- 
duction, i.e.  whatever  he  would  have  had  if  production  had  duly 
been  made.  This  will  include  the  offspring  of  a  female  slave 
whether  conceived  before  or  after  joinder  of  issue ;  the  loss  of 
an  inheritance  or  option  which  could  have  been  accepted  or 
exercised,  etc.  (fr  9  §§  7,  8,  fr  10,  11). 

The  action  although  directed  a^^ainst  the  possessor  was 
persoaal:  it  called  fnr  a  performance,  and  did  not  claim  a  thing 
(fr  5  §  3)-  Heirs  can  sue  and  be  sued,  not  as  heirs  but  as 
poBsessora  Uke  anyone  else.  As  heirs  however  they  are  respon- 
sible for  their  ancestor's  fraud,  if  the  inheritance  was  thereby 
enriched  (fr  1 2  ^  6). 

Whether  the  action  was  civil  or  praetorian  ia  not  clear 
(Demelius  Exhih.  §  5). 


4.      FlNlUM  REGUiyDORVM  JV1>1CIVM\ 

This  was  a  proceeding  between    adjoining   proprietors   of 
country  lands  to  settle  their  boundaries.     It  was  resorted  to 

^  (j£  Cic.  Top.  lo  §  4^  Queviadjnoduiii  *i  in  urht  de  Jinihus  contrevtrtla 
etty  g^ia  ySwAS  inagia  u^mTuiit  videnfitr  eue  qmtifi  urbCs^  Jinibus  regendia 
aditjere  atbitrtiw.  nou  ponuas^  tic  si  OAjaa  plui*ia  in  urbe  nocei,  g^taitiam.  rtt 
tola  maffit  agroram  est,  aquae  pluoias  arce^Tukie  arbitnim  adf'i/ere  non  posn$. 
He  mentions  the  suit  agaiti  its  Mureti.  9  §22.  For  arbiirum  adigere  see 
note  to  Book  v  cliap.  iv  e  11. 

K  '1% 
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ofiljr  OB  oocMMi  of  *  ififlpate  vbovt  the  ppEciv  line  of 
the  boandaTj,  when  the  old  marira  were  obliteAied.  or 
diBereaUj  r«ad  br  the  oeiglilMMin.  It  is  •ooKtivws  spoken  of 
as  %  dispute  cKCra  pede$  qmtHpm^t  becattae  ths  xn  tables 
directed  that  mocapioii  shoold  not  be  allowed  for  ii^;bbo<irs 
within  2j  fe«t  &om  the  baaadsry  tine  of  each.  This  sf^ot 
of  five  feet  wa«  ip  £1^  treated  a*  DevtnL  fer  either  to  torn 
his  plough,  eU^  or  aa  a  road.  Such  di^Hites  were  to  be 
decided  hy  three  experts  as  arhiteis.  for  which  the  lex  Mamiiia 
{apparently  ideutica]  with  the  lex  JvHa  A^raria,  see  Bmne) 
substituted  one.  Any  dispute  abotit  a  larger  fdece  of  land  wsa 
called  a  diHpute  iU  ioeo:  it  mi«ed  qaesttoDs  of  title,  not  of 
boundary' -marks,  and  vtsa  consM^oently  left  to  ordinary  vindica- 
tinQ  or  tit  interdictft,  and  conducted  before  the  regtilar  tribunals 
(FrObtm.  ap.  Grovmt  pp.  37,  44.  ete.,  ed.  IdchEnaAn ;  D.  x  t  fir  2, 
fr4  §  10).  In  later  times  the  regulation  of  bouadaries  came  like 
other  diaputes  before  a  judge,  >vho  if  necessary  sent  surveyors  to 
the  place  to  decide  the  matter  on  the  spot  ( Ulpian  D.  ib.  fr  8  §  i\ 
ThiH  proceeding  did  not  apply  to  houses  with  a  common 
wall  or  to  lauds  iseparated  by  a  river  or  a  public  road.  It  might 
be  used  even  for  boundaries  iu  a  town,  if  there  was  a  consider- 
able extent  of  adjoining  gardens  ;  and  in  the  country  it  was  not 
ui^cd  where  buildings  were  continuous.  The  judge  had  the 
power,  if  no  other  convenient  boundary  could  be  made,  of  draw- 
ing u  new  line  and  coasequeutly  assigning  land  to  one  party  to 
which  he  had  no  previous  claim,  and  making  him  compensate  the 
other  in  money.  And  he  took  notice  of  any  claims  of  either  party 
for  profits  derived  since  joinder  of  issue  from  land  found  to  belong 
to  the  other;  and  he  could  condemn  to  damages  either  party, 
who  refused  to  cut  down  a  tree  or  pull  down  a  building  which 
obfttmcted  tho  proper  line  of  boundary.  The  proceeding  could 
take  place  between  more  persons  than  two,  if  they  had  ailjoin- 
ing  londs,  and  usufruct ufiriea  and  pledgee;*  aa  well  as  owners 

^  C'iDen>  [)]jiyii  on  thin  in  roference  to  disputes  of  the  philoBOjihe™ ;  fX 
hoc  tKfliorum  dieeordia  toiUrovfri^a  eat  nuta  tfu  Jinibiu^  in  qua  ^tomam 
ttjtHJi  t'rt^no^it'ni  diiodef!J7fi  iabulne  intra  tpiinqw!  p«def  wifl  nohtiTmiX^  depiisei 
wtef-etn  postetnomm  Academiac  ab  hoc  a^nto  homiru  jum  nuemuSf  nee 
Mamitia  tet^e  tingvli  tod  6  xii  tret  arbxtrijinit  re^emm  {Legg.  i  31  §  55}, 
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were  competent  to  proceed.     The  action  was  in  peraonam:  each 
party  was  at  once  plaintiET  and  defendant  (D,  tb.  &  2  §  I ,  fr  3 ;  4 

§§1-3.  §10- 

Some  old  rules,  aaid  to  be  based  on  a  law  of  Solon's  at 
Athens,  were  confirmed  by  Gaiua  as  to  be  regarded  by  the 
judge  in  this  proceeding.  It  was  prescribed  that  anyone 
erecting  a  tough  atune  wall'  at  the  boundary  should  keep  it  in 
hia  own  land;  if  he  made  a  mortared  wall  (rft^toi^),  he  should 
leave  an  interval  of  a  fo«t  in  breadth;  if  ho  erected  a  house 
{oiKTjfxa}.  two  feet ;  if  he  made  a  diteb,  he  should  leave  a  space 
equal  in  breadth  to  the  depth;  if  a  well,  he  should  leave  the 
breadth  of  a  fathom;  olives  and  figs  to  be  planted  aeven  feet 
from,  the  boundary,  other  trees  five  teet  (D,  ib.  fr  13), 


CHAPTER  IV. 


POSSESSION   AND   USUCAPION. 


A.     Possession.     1.     Different  Kinds, 

Pogaeasion  is  a  terra  used  in  a  variety  of  senses,  determined 
by  the  context  aud  especially  by  what  ia  in  thought  opposed  to 
it.  It  is  sometimes  used  as  if  equivalent  to  owniei^hip,  and 
owners  of  land  are  spoken  of  as  poaseaaoi'S  (e.^.  D.  ii  8  fi'  1 5  pr ; 
xlil  fr7§3;L9frl;  tit.  l6fi*78).  It  is  sometimes  used  of  mere 
physical  control  irrespective  of  title.  But  its  special  technical 
use  in  Roman  law  is  confined  to  such  cases  of  control  of  things 
mediate  or  immediate,  as  are  of  lawful  origin  and  recognised  to 
be  worthy  of  Segal  protection.  It  is  a  possession,  which,  if  not 
that  of  an  owner,  is  good  against  all  the  world  except  the  owner, 
and  may,  as  in  the  case  of  a  first  occupant,  or  when  continued 
under  certain  conditions,  give  valid  title  aa  owner. 

A  creditor  may  be  put  in  possession  of  a  bankrupt's  estate 
for  the  purpose  of  sale ;  he  has  only  the  custody,  and  no  claim 
to  acquire  the  ownership  merely  by  continued  possession.  A 
slave  may  hold  a  thing,  but  he  ia  himself  in  law  a  chattel, 

'  alfii^la.    Ct  Sandys  on  Dem.  «.  KcUl^  §  u. 
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owned  and  poBBesBed  by  others,  and  has  no  rights  of  property  at 
all,  but  is  a  mere  instrutneDt  for  bis  master.  A  thief  may  hold 
a  thing,  apd  intetid  to  keep  it  for  himself,  but  hia  po&sessian  is 
altogether  wrougful,  aod  cannot  obtatti  any  legal  Fecognitioxi. 
A  farm  tenant  has  possession  of  a  farm,  but  this  is  only  by 
agreemeut  with  the  owaer  aod  io  his  place  for  the  tin^e,  tilting 
the  land  aud  taking  the  fruits.  A  depcNsitary  has  posse^siuu, 
but  ouly  for  the  coDvenieiice  and  at  the  will  of  the  owner.  A 
creditor  may  have  a  pledge  in  his  possession,  but  that  is  only 
for  the  security  of  hia  claim  on  the  debtor,  and  the  pledge 
cannot  thereby  become  his  property  except  by  further  act  <a 
default  of  the  debtor.  A  usufructuary  has  practical  possession, 
but  on!)  becauBe  in  no  other  way  can  he  exercise  his  right  to 
the  use  and  enjoyment:  the  owner  bides  his  time,  and  the 
usufruct  becomes  again  merged  in  the  ownership. 

True  technical  possea^sioii.  i.e.  civil  possession,  requJre-s  both 
physical  control  (or  detention,  poss.  naturalis)  and  lawful  inten- 
tion to  hold  for  oneself.  It  is  oppossed  to  ownership  (whether 
esc  jure  Quitiiium  or  oidy  tn  bonis}  as  occupation  de  facto  is 
opposed  to  the  right  of  exclusive  independent  occupation  and 
disposal :  it  is  oppos^  to  mere  detention  as  occupation  in 
one's  own  right,  though  exercised  either  by  oneself  or  through 
representatives^  is  opposed  to  physical  control  under  some 
other's  authority  for  a  limited  and  temporary  purpose :  it  co- 
exists with  a  usufructuary's  use  and  enjoyment,  but  is  as  it 
were  in  a  state  of  suspended  animation.  Further  it  is  distin- 
guished from  bonorum  possessio  as  being  a  general  term  applied 
to  all  corporal  objects,  whereas  the  latter  is  a  fictitious  or 
de  facto  heirship,  a  succession  granted  by  the  praetor  into  the 
complex  of  rights  aud  liabilities  which  make  up  the  estate  of 
one  deceased. 

Civil  possession  is  important  in  two  relations:  it  gives  under 
certain  conditions  ownership  of  the  thing  possessed  ;  and  it 
makes  the  possessor  secure  in  his  holding  without  proof  of  title, 
till  othei's  shew  a  superior  title.  For  acquiring,  retaining  and 
restoring  the  position  of  possessor  the  praetor  granted  inter- 
dicts', which  in  some  cases  were  available  for  possessors  who 

1  Cioero  pluyfiUly  reproaches  Volumoiua  foi-  not  having  prevented  other 
poopWe  jukoe  beinjf  fctbeted  oh  tiini :  Parum  diiigt^iter  poasemo  mtinamm 
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had  not  full  civil  possession  (D.  vi  I  fr  9).  The  trial  of  an 
interdict  did  not  ascertain  a  right  of  ownership  or  of  uaufniet 
or  of  easement ;  but  at  most  enjoined  restitution  of  the  holding 
or  enjoyment  or  forbad  interference  with  it  (of.  D.  xliii  t  f r  I  §  3  ; 
xix  1  fr  35).     See  also  the  Publiciao  action  p.  443. 

It  may  be  convenieTit  to  enumerate  the  various  classes  of 
persona  who  have  possession  of  some  sort  but  not  full  civil 
possession. 

i.    The  following  have  wrongful''  posseesion: 

1.  A  thief  as  regards  niuveables,  who  however  is  in- 
cluded under  the  more  general  desiguation  of 

2.  A  dishoueat,  Le.  forcible  or  clandestine,  possessor  of 
land  or  moveables:  commonly  called  praedo  (c£  D.v  3  fr  1 1  §  i — ' 
fr  13  pr;  X  3  fr  7  §  4;  xli  2  fr  5,  etc). 

ii.  The  following  are  sent  into  possession  by  the  praetor 
merely  for  safekeeping :  Non  possident  sed  sunt  in  ponsessione 
custodiae  causa  (D.  xli  2  fr  lo  §  1 ;  3  § 23), 

3.  Creditors  in  possession  of  an  insolvent's  or  absent 
person's  estate  (D.  xlii  4). 

4.  A  person  put  in  charge  of  a  deceased's  estate,  when 
there  is  no  apparent  heir  willing  to  give  security,  for  the  pro- 
tection of  legatees'  and  creditors'  claima  (D.  xixvi  4). 

5.  A  pregnant  woman  whose  child  wilt  or  may  have  a 
claina  to  an  inheritance  (D.  xiivil  9). 


I  ui  ^ 


meamm  a  te  prwmratore  defenditur.  Ais  *ni'm,  uj  «go  diace»$enm,  omnia 
omnium  dicta  in  ™«  can/ifrri. , . ,  Crbanifatis  po9»fssionem,  ajnaho,  quihu»m9 
inlerdicti4  defsndamiu  {Fam.  vii  32  written  from  Cilicia). 

1  Jiutta  and  injxtfta  posaeMio  are  not  technical  termB,  but  mean  generally 
A  puH-sesaioi]  to  wbii^h  one  h&a^  or  haa  tiot^  a  title,  aa  t.g.  a  mortgagee  haq 
jusla  poBgeaai'o^  A  thief  h&a  injusta.  But  in  relation  to  Certain  inteirdicta  vH 
poaeidetit^  tie.  jusia  po^newio  Ib  b  poBsoasion  which  has  not  been  obtained 
clavif  vi  or  preCdTio  from  the  other  |jartj  (D.  iljii  J7  fr  2,,  3  pf).  Neither  sre 
hotuxe  Jidei  or  ituUae  Jldei  poatmio  generally  technical  terraH  ;  they  mean 
that  the  holder  believes  himself  to  be  entitled  or  does  not  believe  himself 
entitled  to  hold  (cf.  Savigny  BeriU  §8).  The  l»ga.l  character  of  posae»&ton 
in  itaelf  is  iudependcut  of  moral  characteristics;  in  tumma poaseagionis  noTi 
Tnaltutn  inl*trstt  Jiute  quia  a»  injmSs  possideat  (D.  xli  2  fr  3  |  S):  but  the 
rights  which  it  brin^  und  the  protection  whiub  it  gets  from  the  law  deiiend 
in  v&rioiia  ways  and  degree  on  the  mude  of  ita  acquisition. 
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6.  The  holder  under  praetor's  order  of  A  houfie  to  which 
damage  ia  apprehended  from  the  ruinous  state  of  a  neighbour- 
ing house,  the  owner  or  other  occupant  of  which  refuses  to  give 
security  (D.  xxxix  2).  The  edict  sharply  distinguiahe§  in  posses- 
sione  esse  from  possidere  {ib.  fr  7  pr).     See  below,  pp,  510,  513. 

iii.  The  following  are  de  Jacto  ia  pc^se^isioti  as  the  only 
means  of  using  and  enjoying :  non  posaidet  sed  poiiiia  /ruitur 
(Vat.  70.  cf.  Gai.  ii  94).  Naturaliter  mdetur  possidere  qui  uaum 
fmctuvi  hahei  (D.  xli  2  fr  12  pr).  They  are  holders,  not  pc^seesois 
(D.  xliii  3  fr  I  §  8);  quasi  in  possessione  (ct  D.  ib.  j6  fr  3  §  17), 
The  owner  has  civil  possession  all  the  while  (D.  xli  2  fr  52). 

7.  Usufructuary. 

8.  Usuary  (ct  D.  xliii  16  fr  3  §  16). 

9.  Superficiary  (D.  xHii  iS), 

iv.  The  following  have  a  limited  possession  for  eertflLm 
ptirposee  but  not  for  ut^ucapioa. 

10.  Pledgee  has  possession^  for  that  is  of  the  essence  of 
his  contract  with  the  owner,  and  he  can  claim  protection 
against  the  world.  But  his  holding  does  not  prevent  the 
owner  from  confirming  his  own  title  by  usucapion  (D.  xli  3  fr  16, 

33  §  4)- 

11.  Holder  on  s^iifferance  (precario)  is  in  a  sinailar 
position  tovitarde  the  world,  but  has  no  right  against  his  grantor, 
who  alone  is  counted  to  have  posaession  for  the  purpose  of 
usucapion  (D.  xliii  26  fr4  §  J ;  16  §  2,  17). 

12.  A  stakeholder  (sequester)  has  poasesaion  so  as  to 
exclude  any  of  the  depositors  from  gaining  by  usucapion^  if 
such  exclusion  be  intended  by  the  depasitors:  otherwise  he 
holds  for  the  future  victor^  who  counts  the  stakeholder's 
possession  with  his  own  for  usucapion  (D.  xli  z  fr  59 ;  xvij 
fri7§i). 

v.  The  following  are  put  in  possession  by  agreement  with 
the  real  possessor,  who  holds  the  civil  possession  through  them. 
He  possesses ;  they  are  in  possession  by  his  consent  and  as 
it  were  on  his  account  Possidere  vidernur  non  solum  si  ipsi 
postfideamus  sed  etiam  iti  nostra  nomine  aliquis  in  possessiojie  ait, 
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licet  is  nostro  jari  subjectus  non  9it  (Gai.  iv  135).  Sunt  in  praedio 
ei  tainen  nan  possident  (J),  xliii  26  fr  6  §  2  ;  xli  2  fr  3  §  20 ;  fr  25 
§  i).  Possidet  ctijus  nomine  possidetar,  procurator  alienae 
possessivni  praestat  ministerium  (frlSpr). 

13.  The  holder  of  a  thing  lent  {commodatttm), 

14.  A  depositary. 

15.  A  lessee  or  hirer,  especially  a  lodger  in  town  (tw- 
quiliniis),  a  farmer  in  the  country  (colonus).  And  the  position 
is  not  altered  if  he  have  occupation  free  of  rent  (Gai.  iv  153). 

16.  Procurator,  guest,  friend  (D.  xli  2  fi*  9). 

vi.  The  subonlinates  of  a  paterfamilias  are  regarded  as 
mere  hands  and  instruments;  they  have  neither  property  nor 
posseflsion  of  their  own,  but  acquire  and  lioid  both  in  his  name 
(Gai.  ii  8g) ;  Qui  in  aliena  potestate  sunt  retn  pecttliarem  tenere 
possuni,  habere  poasidere  non  pussunt,  quia  possessio  non  tarUum 
corporis  9ed  ei  juris  est  (D.  xli  2  fr  49  §  i ).     Such  are 

17.  Children  under  power. 

18.  Slaves  owned  by  him  either  wholly  or  at  least  in 


bonis. 


19.     Slaves  of  which  he  has  the  usufi-uct, 


and 


20.     Slaves  of  others  but  in  good  faith  possessed  by  hira. 

2.     Conditionfi  of  possession  through  others. 

All  acquisition,  etc.  by  the  last  two  classes  (ig,  20)  is  subject 

to  the  reifular  limitation  that  it  must  arise  from  the  use  of  the 
superior's  propert}'  or  their  own  services.  Gaius  (ii  94)  records 
a  doubt,  whether  poasessiou  could  be  acquired  through  a  slave 
in  usufruct,  'because  we  do  not  [jossess  the  alave  himself.*  So 
also  Ulpian  (D.  I,  ij  fr  118).  But  Paul  (D.  xli  l  fr  1  §  8)  rejects 
the  doubt,  adducing  the  fact  that  we  acquire  pfjssession  through 
children  although  we  do  not  possess  them.  A  like  doubt  is 
mentioned  by  Gaiua  (ii  po)  respecting  persons  in  hand  or  hand- 
take,  and  the  same  counter-argument  applies.  Possession 
cannot  be  acquired  for  his  owner  through  a  slave  handed  over 
to  a  creditor  in  pli^dge,  nor,  according  to  some,  through  a  slave 
in  flight,  but  general  convenience  pat  aside  the  latter  objection 
(D.  xli  t  fr2§§l4,  15).    In  all  these  cases  however  it  is  necessary 
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that  the  slave  or  child  should  have  intelligence'.  A  slave 
owned  hy  more  than  one  person  acquireis  possession  for  his 
masters  or  some  of  them  on  the  same  principles  as  he  acquires 
ownership  {ib.  ^7,  9,  19).     See  above,  chap,  iii  g  i.  i. 

Through  free  persona  (except  children  in  power)  we  acquire 
poasessiou,  (a)  if  they  lire  in  our  possession  bona  fide  as  slaves, 
and  act  on  our  account,  or  (6)  if  they  are  our  agentsi,  guardians 
or  caretakers  and  act  with  the  intention  of  acquiiiag  for  us, 
Acqiiiry  through  the  latter  class  was  doubted  in  Gaius'  time, 
and  eventually  accepted,  not  as  logically  justifiable,  but  only 
OD  the  ground  of  practical  convenience  (GaL  ii  94, 95 ;  Paul  v  2 
§  2  ;  D.  xli  2  fr  I  §  20,  fr  18  pr  ;  and  in  very  geueral  language 
D. xlii  fr53;  Cod.  vii  33  pr),  An  agent  requires  a  mandate: 
otherwise  the  possession  is  acquired  by  the  master  only  od 
ratification  (0,  xli  2  fr43  §  i),  A  slave  belonging  to  another, 
but  not  possessed  by  anyone,  coulil  acquire  for  one  who  is  not 
his  niaster»  if  he  took  posseasion  in  his  name  (D.  xli  2  fr  34  |  z). 
See  above,  chap,  iii  Q  ii. 

We  can  hold  possession  through  anyone ;  farmer,  lodger, 
agent,  guest,  friend,  if  he  be  actually  in  possession  in  our  name 
(fr9).  A  captive  could  not  hold  possession,  either  himself  or 
through  a  slave  (fr  23  §  i ;  tit.  3  fr  n ).  The  burghers  of  a  town, 
not  having  a  single  will,  cannot  properly  possess;  they  enjoy 
and  use  in  common  :  practical  convenience,  however,  allowed  of 
their  acquiring  and  holding  possession  through  a  slave  or  free 
agent  (fr  i  §22;  fr  3). 

A  ward,  at  least  if  of  intelligent  age,  could  both  acquire 
and  hold  possession  without  his  guardian's  authority,  pliysical 
possession  being  a  matter  rather  of  fact  thau  of  law  (fr  1  §  3  ; 
32  §2). 

3.    Acquisition  of  possession. 

Possession  is  acquired  corpore  et  amino.  i.€.  by  corporal 
apprehension,  either  by  ourselves  or  others  for  us,  combined 
with  knowledge  and  intention  of  the  act.     In  the  case  of  lawful 

^  Accordiiiij  to  D.  .xli  2  fr  2  §  19  the  As^tit  of  the  alave  is  Qece^iBary^ 
But  tbia  prtibftbly  refers  to  casas  where  tho  slave  could  acquire  for  more 
than  oae  person.    GmdetiwitjE  sutipecta  an  interpolation  {Interp.  p.  220). 
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acquisition  by  children  in  our  power  or  slaves  for  their  psouliumt 
it  was  eveotually  held  that  no  knowledge  on  the  part  of  the 
pater/amitias  was  required:  but  his  knowledge  either  at  the 
time  or  gubseqiiontly  waa  required  whenever  child,  slave  or 
fi^e  agent  acquired  possession  for  him  directly  (D-  xli  2  fr  i  §  5, 
24^  44  §  l).  An  heir  doea  not  acquire  possession  of  the  inherit- 
ance merely  bv  entry,  he  requires  actual  apprehension  of  the 
components.  If  there  are  shives  belonging'  to  it  and  he  get 
possession  of  one,  he  can  through  him  acquire  possession  of  the 
rest.  (The  republican  lawyers  doubted  thia.)  Ami  the  same 
method  in  applicable  to  a  donation  of  land  and  slaves  (fr  i  §  16, 
23  pr,  30  §  5,  48).  Possession  of  part  of  a  thing  can  only  be 
possession  of  a  known  definite  share  (e.ff.  one  third,  etc.),  eitcept 
in  land,  where  possessioTi  of  a  certain  bounded  area  is  posaible ; 
but  there  can  be  no  possession  of  whiit  is  uncertain,  e,g.  '  what- 
ever part  of  the  land  ie  yours.'  Nor  is  poase-ssion  of  a  house 
or  i*hip  or  clipboard^  etc.,  poa&ession  also  of  the  contents  (fr  3  §  2, 
26,  30pr;  vi  1  frS).  Nor  doea  possession  of  land  count  aa 
possession  of  treasure  buried  in  it,  aa  Brutiia  and  ManiUua 
thought,  unle^  there  be  also  knowledge,  and  probably  actual 
handling,  of  the  treasure  (D.  xli  2  fr  3  §  3).  Two  or  more  persona 
cannot  be  possessore  at  the  same  time  of  the  same  thing  in 
sotiditm  (fr  3  §  5). 

Apart  from  first  occupation,  the  usual  mode  of  acquiring 
possession  is,  as  regards  moveables,  taking  delivery*,  as  regards 
immoveables,  being  put  into  possession  when  vacant,  i.e.  when 
there  is  no  one  there  to  oppose  his  entrance  or  assert  an 
adverse  claim.  For  good  delivery  it  is  not  always  necessary  for 
the  parties  themselves  to  hand  over  and  receive  the  object. 
Putting  it  in   sight  so   that   the   other  can  take   it  without 

'  TVad^e  rem  {e.g.  Gai.  U  JO,  43)  and  traders  povaeamonem  (e.ff.  Vftt  3 ; 
B.  vi  I  fr  77}  ore  both  used.  Of  land  traders  vaci^am  poueirionem  (D.  ixii  i 
fr  4),  inditcere  or  mtltere  in  vacuam  ptmeafioHeiH  (D.  xli  2  fr  33,  34X  etc  are 
also  used.  Cf,  ad  Haren.  ivag  ^40  Necene  w(,  cur/v  coTutet  utum  fundurti 
noxtrui)\  fuistty  oit-eTtdoM  te  ant  vacttum  pogatdtsse,  ajtt  luni  tuum  fepitan,  aut 
emiiMti  nut  h^T&iitcUe  tibi  veniisa.  Vacitum^  cum  ego  adatigm^  poagidt're  non 
votuigli;  usiu,  iiLum,  etiam  nunc  fcfiMe  iiaii  poten;  emptio  nidla  profertitT ; 
hsrtditate  tibi  me  vivo  mea  ptxunia  venire  won  potuit;  ndinquitur  ergo  ut 
me  n  d»  Toeo  fujt/do  defeogriM. 
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hmdraDce  la  good  delivery  quasi  longa  meaiu  (D.  xlvi  3  fr79). 
If  I  bid  a.  Beller  deliver  sonielhing  which  I  have  bought  and 
which  is  iu  my  presence,  to  my  agent,  or  put  it  luto  my 
house,  or  if  he,  or  someone  by  his  order,  deliver  me  the 
keys  of  the  repository  wheD  I  am  at  the  place,  the  delivery 
is  goodj  and  I  acquire  possession.  If  the  thing  is  already  in 
my  posisession  as  hirer  or  borrower  or  depositary,  and  I  buy 
it,  mere  consent  to  my  retention  on  my  own  account  supplies 
the  place  of  any  formal  delivery.  (This  is  called  by  modem 
writers  brevi  manu  traditioK)  Siuiilarly  if  I  possess  a  thing 
and  consent  to  hold  it  for  the  future  as  for  you  (in  cooBequence 
of  sale,  ^iflj  etc.)  you  became  possessor.  (This  is  called  by 
modem  writers  constitutum  pttssesaorinrnJ)  To  take  delivery  of 
land  it  is  not  necessary  to  walk  over  or  round  the  whole,  it  is 
eni'Ugh  to  enter  a  part  as  for  the  whole;  nr  for  the  seller,  if 
the  land  is  ao  near  as  to  be  clearly  identitiable,  to  point  out 
the  land  to  me  from  some  plsice  in  my  land  comriianding  it, 
and  declare  that  he  given  me  vacant  possession  of  it  (D.  xli  2 
fr  1  §  21,  3,  §  I,  18  pr  §  2  ;  51 ;  xviii  1  fr74;  xix  i  fr  2  §  i  ;  xli  i 
fr9  ^  5,  6).  In  all  cases  of  delivery  the  parties  must  agree  on 
the  thing  though  not  necea-wrily  on  the  name  :  if  it  be  made  to 
my  agent,  agreement  either  on  my  part  or  un  my  agent's  is 
eniiugh  (D.  xli  2  fr  34  §  i)^  Delivery  on  condition  is  good,  if 
the  condition  occur;  pOHsession  dates  from  the  occurrence  (frjS 

§■). 

4.     Loss  of  pos-aessinn. 

Possession  is  lost  animo  if  I  consciously  give  up  the  in- 
tention to  hold  for  myself:  it  is  lost  corpore  if  I  am  ejected,  or 
it  is  stolen,  or  I  abandon  it,  or  if  a  change  occur  in  the 
thing's  character,  e.g.  by  epeciiication,  a&  when  woo!  is  made 
into  a  dressj  or  land  becomes  religious  by  the  interment  of  a 
dead  body,  or  when  a  river  or  the  sea  covers  it  (fr  j  §6,  9,  17, 
fr  30  I  I ,  J,  4),  Actual  violence  is  not  necessary  to  cause  eject- 
ment from  laud:  one  who  flees  on  finding  it  occupied  against 
him  in  force  loses  his  possession.     The  adverse  entry  of  another 

1^  In  contract  with  tonffa  manit  iraditio  D.  xlvi  3  &  79.  Breei  manu  is 
found  in  D.  xxiii  3  (1-43  §  1  in  »  diflerent  sena^ 


CllIVA] 


Loss  of  possession 


450 


on  our  land  doea  not  affect  our  po^essioo  until  we  know  of  it 
and  neglect  to  remove  him.  This  specially  applies  to  mountain 
pastures  and  the  like,  which  are  wholly  deserted  at  times; 
our  intentiou  is  sufficient  to  retain  our  possession,  so  long  as 
we  are  not  aware  of  any  intrusiou,  just  as  tt  is  if  we  leave  our 
fann  ar  house  with  the  iuteution  of  returning.  If  our  tenant 
die  or  become  mad  or  leavfl',  we  still  retain  possession,  unJeaa 
and  until  someone  else  has  gained  it  (fr  3  g  8,  44  §  2 — 46). 
If  our  Eetianfc  sublets,  we  hold  through  the  sublessee ;  but  if  he 
formally  deliver  or  abandon  to  another,  so  that  the  other  holds 
on  his  own  account  and  not  on  ours,  our  possession  is  ]ost ;  at 
leaat,  according  to  some  opinions  (J>.  xli  3  fr  33  §4;  Cod.  vii32 
fr  1 2  pr).  The  same  distinction  applies  where,  instead  of  letting^ 
we  have  deposited  or  lent  a  thing  (ti.). 

A  slave  who  runs  away  is  considered  to  be  atill  in  our 
possession,  and  to  hold  for  us  anythiug  he  carries  off,  until  he 
is  either  taken  possession  of  by  another  person  or  asserts  him- 
self to  be  free  (D.  xli  2  fr  I3pr,  15,  5o§  i).  But  a  slave,  uot 
actually  free,  though  claiming  hig  freedom  openly,  remains  in 
our  possession  until  his  claim  is  proved  {fr3  §  10). 

Moveables  (other  than  slaves)  are  possessed  by  ua  only  so 
long  as  they  ere  under  uur  control  or  can  be  put  so  at  our  wilL 
Cattle  that  have  strayed  or  articles  that  cannot  be  found  or  got 
at,  or  which  having  been  lent  or  deposited  with  others  are  held 
by  them  against  our  consent,  are  no  longer  possessed  by  us. 
Wild  animals  kept  in  cages  or  fish  in  atews,  tame  birds  or 
pigeons  that  have  the  habit  of  returning,  are  possessed  by  us, 
but  animals  kept  in  large  enclosures  or  parks  or  pools,  so  as  to 
be  in  fact  in  a  state  of  natural  liberty,  are  nob  possessed  by  us 
(fr  3  §13— 16,4;). 

>  On  this  point  D.  xli  2  &  40  ^  i  gives  appareutly  a  different  dticision. 
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B.      PftOTECTIOfT    OF    PoaSESSION. 
1.      InTERDICTUM   uti  POSSIlfETIS. 

For  securiog-  a  person  in  possession  two  interdicts  are  of 
apecia!  importance,  called  from  the  firat  wonis  uti  possidetis^  and 
uti^tbi.  The  former  was  coocemed  with  iminoveabies  (land  and 
huusea),  the  latter  with  moveables.  They  were  chiefly  used 
as  preparatory  to  a  suit  for  ovmerahip,  when  in  default  of  agree- 
ment it  was  necessary  to  settle  which  of  the  parties  was  to  be 
plaintiif  and  which  defendant.  These  interdicts  were  addressed 
to  both  parties,  who  were  considered  e(|ua]ly  plaintiffs  and 
defendants   (Qal  iv  14S,  149 ;   D.  xliii  17  fr  i  §  3,  3  §  i  i  cf.  xli 

3fr3SX 

The  form  of  the  interdict  for  land  or  houses  is  given  by 
Ulpian,  UU  eas  ftedes,  quihus  de  agitur,  nee  nfi  nee  clam  nee 
precario  alter  ab  altera  possidetis,  quominits  iia  possidentis 
vim  Jieri  veto.  The  question  thus  turned  on  the  character  of 
the  possession  each  asserted ;  and  the  decision  recognised  that 
one  of  the  parties  as  pi>sses.sor,  who  shewed  that  at  the  time  of 
the  issue  of  the  interdict  he  pOBHesaed,  without  having  used 
either  force  or  concealment  or  request  to  obtain  it  from  the 
other.  It  did  not  matter  whether  the  possession  had  been 
obtained  by  one  of  these  means  from  a  third  party ;  nr  whether 
in  the  abstract  it  wa»*  lawful  or  unlawful  possession ;  the  re- 
ciprocal relations  of  the  two  purtiea  were  for  this  matter  alone 
in  question  (Gai.  iv  1 50 ;  D.  fr  i  §  9— fr  3  pr).  Nor  was  a  suc- 
cessor's possession  affected  by  his  predecessor's  having  obtained 
it  by  force,  even  though  he  knew  the  fact  {D.  fr  3  §  10).  The 
interdict  is  applicable  to  the  whole  of  a  farm  or  to  a  plot  or  to 
an  undivided  fi-action  (fr  1  §  7). 

It  is  also  usable  to  prevent  encroachments  on  the  owner's 
free  use  and  cultivation  of  his  land  or  dealing  with  his  house, 
e.g.  if  he  be  hindered  in  building.  Or  if  a  lodger  hinder  him  from 
repairing  the  house,  the  owner  can  bring  this  interdict,  making 
at  the  same  time  a  declaration  that  he  does  not  thereby  seek  to 

'  Cicero  (RP.  i  13  §zo)  makes  Laelitts  allude  pUyfiUly  to  tim  interdjct 
on  the  Dccaaion  of  two  suns  being  seen  in  the  aky,  ut  ita  taelwn  pomdeant^ 
ut  uterque  poMederit. 
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interfere  with  the  tenant's  right  of  occupation  but  only  with 
hifi  claim  to  poasesaion.  If  my  neighbour's  predecessor'  in  title 
has  trained  my  vines  on  to  hta  treea,  I  can  give  jx\y  neighbour 
notice,  cut  the  vines  and  use  this  interdict  to  prevent  his 
interference,  which  would  be  a  forcible  interference  with  my 
possession  of  the  land  in  which  the  vines  are  planted  (D.  fr  3 
^2 — -4).  A  projection  from  my  house  is  liable  to  ihie  interdict 
from  anyone  who  possesses  the  ground  under  it ;  bo  my  putting 
plaster  on  my  side  of  your  wall  is  cause  for  the  interdict  (D, 
fr  3  §§  6,  9).  On  such  use  uf  this  interdict  see  also  U.  viii  5  f r  8 
§  5,  xxxix  I  fr  5  g  10;  slvii  10  fr  14,  and  below,  p.  524. 

Though  aa  a  rule  the  owner  of  the  ground  has  legal  possession 
of  any  building  above  it,  yet  if  the  building  has  au  entrance 
from  the  street  (ex  publico),  the  owner  of  vaults  below  is  not 
deemed  to  possese  the  building  for  the  purpose  of  this  in- 
terdict. And  superficiaries  havo  special  actions  and  analogous 
inteidicts  allowed  them  by  the  praetor  according  to  the  terms 
of  their  holding  (D.  xliii  17  fr  3  §  7).  Usufructuaries  can  use 
it  against  the  owner  or  against  a  usuary  and  vice  VGrea  (fr  4), 
Creditors  sent  into  possession  by  the  praetor  do  not  possess, 
and  cannot  therefore  use  this  interdict  (fr  3  §  8). 

The  damages  are  laid  At  the  value  of  the  thing  {quanti  res 
est).  Servius  took  this  literally,  but  later  lawyers  interpreted  it 
to  mean  the  interest  of  the  possessor  in  retaiuing  the  possession 

(fr3§ii). 

The  genei-al  principles  of  possession  per  alios  and  of  retain- 
ing possession  not  necessarily  corpore  but  animo,  apply  to  this 
interdict  (Gai.iv  153;  see  pp.  455 — 459). 

The  interdict  had  to  be  brought  within  a  year  from  the  suit's 
being  possible  {xjitra  annum  quo  primum  sxpeHntidi  potetftas 
fuerit,  D.  fr  1  pr). 

%     Interdiotcm  utrvbl 

The  interdict  for  moveables  ran  thus,  Vtruhi  hie  homo  quo 
de  a^itur  rnajore  pfirie  hujusce  anni  Jmt.  quonii7iiis  is  eum 
ducat,  vitii  fieri  veto.    The  principle  of  decision  between  the 

'  If  my  neighbour  did  it  himaelf,  the  intordict  ^uod  vi  aut  clam 
would  apply  (aee  p.  521). 
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rival  claimanta  did  not,  &a  in  uii  possidetis,  turn  on  who 
possessed  at  the  time,  but  who  had  possessed  for  a  greater 
part  than  his  opponent  of  the  year  ending-  with  the  issue  of 
the  interdict ;  ho  that  if  I  poaseased  for  the  last  seven  months 
and  you  for  the  eight  manlha  preceding  that,  I  am  entitled  to 
the  possession,  for  yon  cannot  count  more  than  five  months 
of  your  possession.  In  this  reckoning  each  party  can  count 
not  only  the  time  of  his  own  poesession  but  also  that  of  his 
predecessor  in  title,  e.g.  the  deceased  to  whom  he  is  heir  (even 
though  ni:>t  posse^jsing  at  his  death) :  no  a  purchaser  can  count 
his  vendor's  posseasion,  a  donee  can  count  his  donor's,  a  legatee 
that  of  testator  and  his  heir,  a  husband  that  of  the  person 
from  whom  he  received  it  in  dowry^  etc.  But  such  additional 
possession  (accessio  pasaeasionis)  can  be  counted  only  by  one 
who  has  possession  of  his  own ;  and  eveutnally  {ohtinuit)  it  was 
required  that,  as  with  uH  possidetis^  both  his  and  his  pre- 
decessor's possession  must  be  faultless  as  against  his  opponent, 
but  need  not  have  been  continuous.  Possession  per  alios  and 
retention  of  possession  animo  apply  here  also  (Gai.  iv  151 — -153; 
D.xliii2i ;  cf>  xli  2  fr  13  g  i  — 13  ;  L  16  fr  156). 

3.    lyrsRUiOTvu  dm  yi\ 

This  interdict  was  the  principal  means  for  recovering  lost 
po^ession  of  immoveables,  and  appears  to  have  run  as  foUowa 
in  Julian's  edict':   Unds  in  hoc  anno  tu  illmn  vi  d^eciati  axU 

1  On  m  seb  Essay  on  pro  Caedna  (Vol.  fi). 

'  In  Cicoro'a  time  it  AppeArs  to  bftve  nm :  Unde  ca  aut  famtlia  aut 
procurator  tutnf  Ulum  aut  fajniliam  aut  procvratorem  iflvu  m  Aoo  anno  n 
deJ&Mtif  cwrfi  Hie  poagideret  qitod  neo  vi  nee  slam  nfic  preairio  posnder^t,  00 
resiCtuas  (Gic.  TuU.  tq  §44;  Caecin.  31  §91)-  Another  form  is  bJao  given 
in  Cic.  TuU.  1 2  g  29  CWe  doto  maio  tuo  iiU  aut/amiiia  aut  procurator  ^ju 
vi  dctrutta  est,  etc 

This  intardict  la  also  referred  to  iu  Cic.  Jffrar.  Hi  ^  §  ir  Promvigare 
avsiu  est,  ut  qiiod  ^ui»^it*i  poMi(Ut...Jure  teneret.  Bliamna  ti  m  deJMt9 
Ettumtbe  «"  clam^  si  prmano  venii  in  poageagitm^m  f  Ergo  hac  Isgejua  civile^ 
causae  posgessioHUm,  praeiorum  inierdic-ta  toUentur.  And  in  the  lex  Affrar. 
of  111  B.C.  (Enma"  \i.  77)  §  iS  we  have  {sei  quu  eontm  qvomm  offer)  supra 
acriptut  est  ex posJiotgiojut  vi  eje/^us  eit^  quod  tjiis  is  ^<^^  ejectiii  est  poieederit^ 
quod  neque  vi  nsqtte  clam  7ie^i<!'  precario  posfed&rit  ab  eo  qtiet  eum  sa 
pmuuiorw  oi  ejecerit,  etc.     Of.  ad  Heren.  iv  29  §  40. 
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familia  tua  dejecit,  cum  UU  possi'deret  quod  ncc  vi  nee  dam  two 
precario  a  te  possidet'et,  eo  ilium,  quaeque  Hie  tunc  ibi  hahuit 
restittuis  {cf.  Lenel  EP.  pp.  370—374). 

Thia  interdict  relates  only  to  forcible  dispoaaeasion  from 
land  or  buildings,  whether  farm,  uncultivated  land,  hous*e  or 
flat  (sitper^cies),  or  even  a  wotxieti  building  (qualequale  sit  quod 
solo  cohaereat).  What  was  an  the  land  at  the  time  is  included 
in  the  restoration  required  (D.  xliii  16  fr  1  §§3 — 8), 

Actual  posfiiession  at  the  titne  of  ejection  is  ret^uisite  to 
qualify  for  usiug  the  interdict.  The  possession  may  be  exercised 
through  a  slave,  an  agent,  a  tenant,  a  lodger  or  any  other 
pei'son  m  our  Dame ;  it  may  be  held  corpore  or  ammo,  Le.  by 
physical  possession  or,  in  temporary  absence,  by  the  intention 
and  power  to  return.  Forcible  diKpofiseasion  takes  place  when- 
ever a  man,  or  the  occupant  for  him,  is  forcibly  turned  out 
of  the  place,  or  prevented  from  re-entering  it,  either  by  actual 
force  or,  provided^  the  threatener  actually  occupy  the  place  at 
the  time  or  directly  afterwards,  by  adequate  threat  of  force. 
But  a  person,  who  has  not  yet  had  possession,  and  is  about  to 
take  it  for  the  first  time  and  is  forcibly  prevented,  cannot  be  said 
to  be  ejected  (detct)  and  cannot  bring  this  interdict.  The  force 
may  have  been  uaed  either  by  defendant  himseif  or  his  slaves 
or  servants  or  agents,  whether  one  or  mnre.  If  it  was  done  by 
his  slaves  without  his  consent,  he  is  liable  only  for  any  profit 
accrued  and  for  the  surrender  of  ihe  slaves  :  a  volunteer  agent 
{falsus  procurator)  is  liable  himself:  in  the  case  of  a  true 
agent,  acting  with  or  without  consent,  both  agent  and  principal 
are  liable  to  the  interdict,  but  damages  can  be  recovered  from 
one  only.  Neither  ownership  nor  civil  possession  is  necessary 
to  quality;  e.ff,  a  wife  possesping  by  gift  from  her  husband  hae 
sufficient  possession  (fr  I  §§  9 — 26,  29  ;  Gai.  iv  154;  Paul  v  6, 
§§  3,  4,  6).  If  slaves  or  other  occupants  are  turned  out  or  sub- 
jected to  bodily  or  menUl  restraint  {si  vivxit  aut  irnperavit)  the 
master  is  deemed  to  be  ejected  and  has  the  right  of  interdict ; 
but  if  his  slaves  are  allowed  to  remain  without  constraint  and  in 
his  service,  he  is  not  entitled  to  the  interdict,  even  if  personally 
ejected:   he  retains  poaiiesaion   through  them  (fr  i  g  45 — 47, 

^  This  proviso  is  omitted  in  a  paseage  from  Julian  D.  xli  3  fr  33  J  2. 
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fir  8,  20).  A  usufructuary  or  uauary  has  an  analogous  interdict 
(Vat.  90,  91  ;  D.  i6.  fr  3  §§  14-^17).  A  pledge  creditor,  and 
tenant  by  permisBion  (precarno)  have  special  interdicts.  For 
ejection  from  a  ship  or  waggon  or  moveables  geaerally  an  actioa 
analogous  to  vi  bon.  rapt,  or  injuriarum  or  theft,  according 
to   circumstances,  is  applicable  (Paul  v  6  §  5  ;    D.  xliii  16  fr  i 

One  who  has  gained  possessioD  by  force  or  atealth  or 
permisaion  is  not  prutected  against  eviction  {impune  deicitar)  by 
the  former  possessor  ;  but  is  entitled  to  use  the  iuteniict  against 
others  than  the  person  from  whom  he  has  obtained  it :  and  as 
force  may  lawfully  be  repelled  by  force,  a  posFesaor  i*^  not  held  to 
possess  by  force  who  has  so  acted,  nor  is  one  disquuliiied  fratn 
using  this  interdict  who,  after  recovering  by  force  the  land  from 
which  he  was  forcibly  ejected,  o  again  ejected  by  the  same 
person  (Fan!  v  6  §  7  ;  D.ib.frl  ^  27,  30,  fr  17).  A  fanm  tenant 
has  no  right  to  the  interdict  as  a  rule,  but,  if  he  has  refused  to 
admit  a  purchaser  sent  by  his  landlord  to  take  possession,  he  ia 
deemed  to  have  ejected  his  landlord,  and  tlien  if  ejected  by  the 
purcha.ser  can  bring  the  interdict  as  an  independent  person 
against  this  latter.  He  is  himself  liable  to  the  interdict  frona 
his  landlord  (fr  12,  18). 

The  scope  of  this  interdict'  ia  to  restore  to  the  ejected 
possessor  all  he  has  lost  by  the  ejection,  not  merely  the  land 
or  buildings  itself,  but  everything  which  be  had  there  at  the 
time ;  not  merely  his  own  property,  but  anything  on  loan  ur  hire 
or  pledge  or  deposit  with  him ;  not  merely  in  the  particular 
spot  froni  which  he  was  actually  ejected,  but  in  the  whole  of 
the  farm  or  building.  It  includes  probably  slaves  and  cattle 
which  have  died  and  buildings  burnt  since  the  ejection  (although 

^  On  the  scope  of  this  and  the  interdict  da  vi  armata  cf.  Cic.  Casein,  13 
g  36.  Cicero  JH  there  arguing  for  the  A|iplicability  of  the  latter  to  a  casb  ■ 
there  put,  and  Bijeaks  af  the  insufficiency  of  an  action  mjtitiaruTn  (which  ts 
however  applied  in  some  cases,  see  chap,  vii);  'that  doe«  not  touch  the 
poeaessioQ  but  only  gives  peruonal  oompenBation,'  Praetor  ynemadTnodum 
te  nttituat  in  aedet  tii<i4  now  hahebitf  Qui  die*  totct  mit  mm  Jifri  vetut  aut 
rettitvi  factain  jitttef,  qui  defrntt^,  (fs  cfounJr,  de  mim7nis  aqjiarttjn  idn^nim- 
qus  fiotUroverxiia  inturdunt,  M  r«pent«  ohnuttiMcetf  in  alroeissima  r«  quid 
faoiai  non  hahebitf 
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without  any  feult  on  the  part  of  the  ejector),  the  fruits  since 
the  day  of  ejection  (not,  as  in  other  interdicts,  since  the  issue  of 
the  interdict),  and  any  other  advantages  which  have  beea  lost 
(D.  fr  §§  ;^l — 41),  The  valuation  of  damages  is  calculated  on, 
the  interest  of  the  plaintiff  in  retaining  the  possession  (ib.  fr  6). 
The  interdict  must  be  brought  within  a  year  from  the  time 
it  was  first  available  (annus  utilis^  fr  I  §  39).  After  that  time, 
and  at  all  times  against  the  ejector's  heir,  there  is  an  action  on 
the  case  limited  to  the  restoration  of  any  profit  accrued  {de  eo 
quod  ad  fum  pervemt^  fr  I  pn  §  48,  fr  2).  It  could  not  be  brought 
by  children  against  their  father  or  by  a  freedman  against  hia 
patron  :  an  action  on  the  case  was  substituted  (fr  I  §  43), 

4.      I^TSRDICTUM  DJS    t^l  ARJUATA. 

If  the  ejection  is  done  by  armed  men  a  similar  interdict 
(de  vi  armatay  is  granted,  but  without  the  worda  requiring 
plaintiff's  possession  to  have  been  free  from  fault.  The 
arms  may  be  only  sticks  and  atones",  they  may  not  have 
been  prepared  beforehand,  but  picked  up  at  the  time;  they 
may  not  have  been  actually  used :  but,  if  men  so  armed  by  force 
or  terror  effected  the  ejection  or  prevented  the  entrance  of  the 
possessor^  and  occupied  the  place,  it  is  armed  force  within  the 
meaning  of  this  intei-dict.  The  defendant  is  liable,  whether  he 
has  taken  part  himself,  or  ordered  or  approved  the  ejection,  or 
contrived  it  dolo  mah.  Armed  Force  maybe  used  to  repel  armed 
force",  or  to  reinstate  the  possessor,  provided  it  be  done  at  ouce, 
80  as  to  make  it  part  of  the  same  proceeding.  The  interdict  ruaB> 
after  a  year^  and  against  heirs,  only  for  what  has  reached  the 
defendant's  hands  (Gai.  iv  155-  D.  xliii3  pr— fr  12).  It  could 
be  brought  against  parents  or  patron  (fr  r  §  43). 

1  In  the  time  of  Cioero  this  interdict  ran  as  follows:  Unde  m  met 
familia  aut  procurator  h/M  ilium  vi  kominibuif  cocwiit  armatuve  dejecisii  eo 
resfituas  (Caecin.  8  §  23  ;  rg  §  55  ;  21  g§  59,  60 ;  30  §  88).  In  an  older  fonn 
delrtidere  was  tiised  for  dmeete  (ih.  17  §49;  Tull,  13  §29).  On  this  inter- 
dict the  case  of  Ciiecina  turned.    See  Essay  on  Cicero's  apeoch  (Vol.  11). 

*  The  same  is  atatod  bj?  Cicero  in  argumeDt,  Caeciiu  21  §§60,  61. 

'  See  Gic. /tim.  vii  r3qiiotod  at  end  ofEttaay  on  Cic.  pro  7W(!k»  (Vol.  n). 

*  Cf.  Cic.  Fam.  xv  16  ^3,  where  writing  to  Caasius,  who  had  lately 
become  an  Epicurean,  Cicero  says  Posttilabimtu  ex  gua  alp4(rH  *  vi  armatis 
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Neither  of  these  interdicts,  any  more  than  any  other  in- 
terdict, involvea  civic  disgrace  (D.  ih.  fr  13). 

5.    Prevarium. 

Tenure  by  permission  or  on  sufiferance,  or^  as  the  Romans 
called  it,  by  request',  exists  whenever  a  person  obtains  by  request 
(oral  or  written)  the  uae  of  anything  for  so  long  aa  the  grantor 
allows  it.  It  is  very  similar  to  a  loan,  but,  being  regarded  as 
due  to  favour  and  rather  of  the  nature  of  a  gift  than  of  a  contract, 
it  19  not  the  subject  of  any  specific  (eo  nomine)  civil  action 
(D.  xliii26fri,  14)^ 

Tenure  by  pemiiasion  may  exist  in  moveables  or  immove- 
ables, in  things  or  in  servitudes.  Whatever  may  have  been  the 
arrangement  when  the  request  was  acceded  to,  the  grantor  can 
recall  it  at  any  time,  and  the  praetor  yave  liiia  an  interdict  to 
compel  restitution.  An  action  on  the  case  praescriptis  verbU 
is  alan  said  to  have  been  allowed  (D.  fr  3, 4  §  i,  I3  pr). 

The  interdict  goes  against  the  person  who  holds  on  this 
tenure  or  has  fraudulently  parted  with  it,  whether  he  tnade  the 
request  himself  or  through  liia  slave  or  son  or  (if  confirmed  by 
him)  hie  procurator.  The  owntir  himself  may  hold  a  thing  on  this 
tenure,  if  ('  as  often  happens  ')  he  has  pledged  it  and  retains  the 
physical  possession  only  by  permission  of  the  creditor.  The 
grantee  by  permission  had  possession,  so  as  to  be  able  to  use 
the  intei-dict  uti possidetis  against  everyone  except  the  grantor. 
The  grantor  was  held  to  have  possession  for  the  purpose  of 
usucapion^  at  least  so  far  as  to  be  able  to  count  this  period 
when  he  had  put  an  end  to  the  grantee's  tenure.  If  the 
grantee  had  Btsked  only  to  be  in  possession,  not  to  possess,  he 
would  not  have  more  possession  than  a  farmer  or  lodger  (D. 
fr4§i,6§2,  t5§4,  17;  xii2frio§t). 

hominibm'  d^ectvs  tii,  m  earn  restitaare.  In  hoc  interdict^  non  toltt  addi 
' in  Aoc  atiJio':  iptafe,  Mijajn  bienaium  itut  trieniiium  sx{  (*«m  viftuti  nUntiurn 
remieisti  d^!lenitu4  iUec^brU  voluptdiU,  in  ititcgro  re*  nohU  frit. 

^  Cf.  Cic.  Oral.  ii]4i  §  165  Verecwida  etse  delist  tralatio  ut  deducta  »se 
in  atienum  locuvit  Tion  irtrupiste,  atque  ui  precaria,  nan  pi'  imii**a  vid^atnr. 

'*  In  another  jilace  {A'cnt.  v6  §  ll)  Paul  says  ospressly  L't  can'iis  attio 
hvjite  rei  (f>.  precarii}  ateut  oommodati  competit.  Probably  he  referred  to  a 
tsondictio. 
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The  precarious  holder  waa  respooaible  to  the  praetor  or  Mb 
heir  or  aagignee  for  fraud,  but  not  for  ordiaary  fault.  The 
interdict  went  to  restore  to  the  grantor  his  former  position,, 
and  carried  with  it  the  fruits  from  the  day  of  the  interdict 
being  issued.  Damages  were  estimated  for  the  interest  of  the 
grantor  as  on  that  Jay,  and  delay  in  restitution  made  the 
holder  liable  for  the  whole  risk,  for  fault  as  weU  as  fraud 
(D.fr8§§3-6). 

The  heir  of  the  grantee  or  holder  did  not  inherit  the  position, 
but  was  regarded  as  a  clandestine  possessor :  he  was  liable  to 
the  interdict  just  the  same  i  for  his  predecessor's  fraud  he  was 
liable  only  so  far  as  he  was  thereby  benefited  (fr  S  §  8,  12  §  i ; 
Pftulv6§i2),  The  interdict  could  be  brought  after  more 
than  a  year  (D.  fr  8  §  7), 

Such  a  holding  may  be  granted  by  one  who  owns  but 
does  not  possess,  and  by  one  whose  possession  is  maintainable 
by  the  interdict  uti  possidetis,  though  he  may  not  prove  to  be 
the  owner  (fr  7^  18;  cf.  xli  2  fr  21  pr). 
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C.    Usucapion. 

L    General. 

Possession,  if  continued  without  interruption,  for  two  yeara 
in  the  caee  of  land  or  house  in  Italic  soil,  for  one  year  ia  the 
case  of  a  moveable,  niake.s.  the  possessor  owner  ex  jure  QHiritium^, 
provided  the  possession  has  been   honestly  acquiredj  and  the 

*  Cic.  CaecCn,  jq  §  54  L&x  (ue,  m  tables)  n*Mm  et  auotoritat«m  fuTuIi 
juhtt  aw  hi'en7titim.:  at  utantir  eodem  jiite  in  aedibiu,  ^itae  in  leg$  %on 
appeUantiir.  !□  Top.  4  ^  23  after  makdng  a  similar  »iatement,  he  adds, 
that  a  house  is,  araxirding  to  the  actual  language  of  the  xri  tabSes,  included 
in  the  general  class  fur  wliicb  a  two  years'  jiosBeeiuou  is  r&qtiired,  ef  nmt 
{tudes}  ceterarftm  rerum  omjiiiim,  qiiarwm  annvji4  eii  wnu,  Qaius  gives 
the  obvious  meaning  of  the  term  :  usucnpio  inobilium  rerum  anno  ctwn- 
^etut ,'  fundi  vero  ei  aedium  bieunio  ;  ei  ita  lege  jsi  taltMlafitm  t:a'Htun^  est 
{ii  42) ;  lex  XJJ  tahiUarum  toll  quidem  res  biennio  wtacapi  Jiutit,  c^temt  vero 
anno  {ib.  54).  Cf.  D.  l  t6  fr  211  ^Fundi'  appeUatioTta  omae  atdijicium  et 
ttmnis.  ager  appdlaiur^  Jied  in  tifu  urbanO.  a&ii^eui  *asdt»'^  rmtiai  '  vdlae ' 
dicuniur. 

The  xti  tablea  appear  to  have  meant  by  utufrt  et  auctoritatem  that 
the  actual  x>OBseBaion  (by  the  purchaser)  and  the  guarAoty  of  the  vendor 
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thing  13  Dot  under  apecial  disability.  The  possessor  was  said 
to  take  the  thing  by  uae  («*«  cttpere).  So  short  a  period  was, 
aays  Gai^is,  allowed  to  have  this  effect  in  order  to  prevent  the 
frequency  of  uncertain  titles. 

UBucapioD  was  required  to  complete  a  man's  title  to 
property  in  two  cases;  (1)  where  the  forms  of  conveyance  had 
not  been  duly  observed,  aa  where  a  maneipable  thing  had  been 
only  delivered  and  not  either  mancipated  or  surrendered  in 
court  (see  above,  p.  427  d) ;  and  (2)  where  it  had  been  aci^nired 
from  one  who  was  neither  the  owoer  nor  had  ati  owner's  right 
of  conveyance.  Usucapion  in  the  first  case  cured  a  defect  in 
form  though  the  title  was  substantial;  iu  the  second  caae  it 
cured  a  defect  in  anbst-iinee,  however  correct  may  have  been  the 
form  of  acquisition'  (Gal.  ii  41 — ^44  ;  Ulp.  six  8). 

1.  The  possession  required  must  be  civil  possession  i  that 
is  to  say,  physical  control  combined  with  conscious  intention  to 
hold  for  oneself.  It  must  be  posseaeion  of  something  certain  : 
the  usucapient  must  know,  not  merely  that  he  claims  some 
part  of  ft  thing  or  some  auitnala  of  a  herd,  but  how  much, 
or  which.     If  he  knows  that  part  is  another's,  hut  not  which 

were  to  last  for  two  years :  after  that,  if  the  iK»BesaioQ  was  unln- 
temiptod,  the  posseaiwir  became  owner,  and  the  vendor's  gtuinuiby  bocame 
unneL-essary.  So  alao  Peruice,  Labm  ii'  p.  338.  In  the  Digest  xii  2  f r  76 
aucti/rittia  ifl  eiplaiueJ  hy  actio'  pro  vt^ai^tuif  which  would  soil  here 
exactly.  Iu  the  xii  tables  advemu  hosivm.  atttma  auctoriUit  (Cic.  ()J^.  i  12 
§  37 '.  cf.  D,  xli  3  fr  4  §  6)  and  in  the  lej:  AuH-iat  quod  subruptum  erUf  ejim  rri 
aeterrta  aactoritaf  ento  (Uell.  ivii  7  §3t)j  Ihti  meaiiitig  la,  that  the  gimrunly 
by  the  vendor  of  a  thing  aftcrwArda  captured  or  stolen  continues,  bocause 
usucapion  is  inipomaihlc,  oud  a  fresh  title  cjiuuot  therefore  be  acquired  (not 
merely  because  ftu  euemy  and  a  thief  aro  iticainible,  but  because  the  thing 
itself  baa  been  stolen  or  taken  by  force).  If  hotti*  nieana  p^pgrinu4t  aa 
Cioem  Uikea  it,  then  the  foreigner  hnving  no  right  of  usucapion  baa  to  rely 
on)}'  on  the  vendor:  or  (cf  Karlowa  liii.  11406)  if  a  perf^rinuM  waa  the 
real  owner,  tbe  purchaaer  cannot  gain  from  htm  by  usucapion, 

'  Cicero  dweUa  with  force  on  the  advantagea  of  iifliiuapion.  Fujidus  a 
poire  relintjtui  potett^  at  utucapto  fundit  hoc  at,JJnii  toUicUHfiinie  o€  pencuii 
lUium,  7ion  a  pafre  relinqnitar  aed  a  legilnu;  aquae  duc(w,  hatittus^  iter, 
actvs  a  patre^  sfid  mta  aaclorilaa  ('confiptned  title')  hantm  r^rum  omnium 
ab  cinlijui'e  sumitur  {Caecin.  26  §74).  Horace  in  inexact  language  apeaks 
ot  uae  being  as  good  a  title  ns  mancipation ;  Qtuiedam^  fi  credit  coTindtis, 
mancipcU  »*«■»  {Eptsi.  ii  2,  159). 
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part,  he  acc)uirea  none.     A  herd  cannot  be  acquired  as  a  whole ; 
each  individual  stands  by  itself  (D.  ili  3  fr  30  §  2,  32  §  2  ;  tit.  4 

fr  4). 

Only  in  the  case  of  things  belonging  to  a  peculitim  can 
usucapion  take  place  in  ignorance  on  the  part  of  the  master 
or  father.  Where  possession  is  acquired  by  a  procurator,  the 
period  for  usucapion  runs  only  from  the  time  of  the  principal's 
knowledge  (D,  xli  3  fr  47  ;  Cod.  vii  32  fr  l).  A  madman  or 
infaQt  can  acquire  by  uducapion^  only  through  a  slave  to  whom 
delivery  has  been  made,  but  madness  supervening  does  not 
prevent  usucapion  ripeaiujg'  into  ownership.  A  ward  in 
possession  can  acquire,  though  he  have  not  guardian's  authority. 
In  case  of  acquisition  by  a  slave,  if  belonging  to  a  vacant 
inheritance,  time  does  not  run  for  usucapion  until  the  heir's 
entry  (D.  fr  4  §§  i — ^ ;  fr  28,  44  §§  3,  6 ;  cf.  God.  vii  32  fr  3), 

2.  The  possession  must  continue  for  the  full  period  of 
365  (or  twice  365)  days;  in  rejckoning  which  however  any  part 
of  the  last  day  ia  counted  as  if  it  were  the  whole  (D.  xli  3  fr  6, 
y ;  xliv  3  fr  15  pr;  cf.  L  16  fr  134).  But  an  heir  was  allovved  to 
count  the  period  during  which  the  deceased  possessed,  and 
also  the  time  elapsed  after  hia  death  until  the  heir  entered, 
and  after  the  entry  on  the  inheritance  until  he  took  possession 
himself.  If  usucapion  is  begun  by  deceased,  it  may  be  com- 
pleted before  the  heir's  entry  (D.  xli  3  fr  31  §  5,  40,  44§  3;  tit  4 
fr6  §  z).  A  remoter  heir  wag  allowed  to  reckon  the  deceased's 
possession  although  an  intervening  heir  had  not  taken  posaesaion 
(D,  xli4  fr  2  §  18).  A  constitution  of  Scverus  and  Caracalla 
gave  the  like  privilege  to  a  purchaser;  he  could  count  his 
vendor's  possession  and  that  of  his  vendor^s  vendor  (Just,  ii  6 
§  13).  Whether  any  ftirther  extension  of  this  principle,  e.g.  to 
donees,  or  to  a  husband  in  case  of  dowry,  e(c.  was  made  in 
Antonine  times,  is  not  clears 

A  freeman  cannot  count  the  time  he  was  in  possession,  nor 
the  real  owner  of  a  *;]ave  count  the  time  his  slave  poaaessed, 
while  such  freeman  or  slave  was  bona  fide  in  slavery  to  another 


I  V^ 


^  The  extraoU  in  the  Digest,  D.  ili  2  fr  13,  [4;  iliv  3  fr  14,  related  to 
the  interdict  utnifn.  JiistiDiun  {cf.  Cod.  vit  31)  applied  them  to  ^isuuapioD, 
probably  fi>llowing  a  pnicttce  which  may  have  begun  in  claat^ical  timw. 
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(D-xlia  fr  I J  §  3).    If  a  bouse  has  been  pulled  down,  you  cannot 

count  for  usucapion  of  the  materials  the  time  during  which 
you  poaaessed  the  house.  If  however  you  have  begun  usu- 
capion of  the  materials  while  sepai'ate,  you  can  complete  it 
if  you  have  put  them  into  a  house  and  possess  that  (tj.  3  fr  23, 
30  §  I). 

3.  The  possession  must  be  umnteirupted  by  adverse 
seizure  or  loss.  It  is  interrupted  if  the  possessor  is  ejected 
by  anyone,  owner  or  not,  from  land,  or  prohibited  from  re- 
turning to  it,  or  if  he  retires  in  dread  of  armed  men  approaching 
it  •  in  the  case  of  a  moveable,  if  it  is  stolen  from  hioi  or  lost ; 
also  in  the  case  of  a  slave,  if  he  runs  away  and  is  prepared 
to  assert  his  freedom  legally  against  his  master  (D.  xlijfrS, 
15  §  I' 33  §2).  Capture  of  the  possessor  by  the  enemy  in- 
terrupted usucapion,  whether  the  captive  returned  home 
afterwards  or  not ;  but  this  did  not  ^^PP^J  ^  usucapion  by 
his  sons  or  slaves  for  him,  nor,  if  their  peculium  was  con- 
cerned, to  a  usucapion  begun  while  he  was  in  captivity 
{ib.  fr  15  pr;  xlix  15  fr  12  §3;  29),  Possession  is  interrupted 
by  the  owner's  regaining  it  in  any  way,  e.g.  if  one  holding 
a  thing  as  heir  lets  or  sells  it  to  the  real  owner,  notwith- 
standing that  the  letting  or  selling  are  really  nullities;  or  if 
he  pledge  it  to  htm  by  actual  transfer,  for  though  the  pledge 
is  a  nullity^  the  possession  is  interrupted  (16.  fr  21,33  §5)-  If 
a  usucapient  has  lent  or  deposited  a  thing,  his  possession  is 
uninterrupted,  so  long  as  it  is  held  for  him  by  the  borrower 
or  depositary,  but  if  they  formally  deliver  it  to  another,  the 
usncapient's  possession  is  broken  (fr  33  §4). 

Mere  notice  from  the  owner,  or  even  joinder  of  issue,  does 
not  break  usucapion  honestly  begun'  (16.  fr2  §21  ;  fnj),  but 
a  usucapion  completed  after  joinder  of  isaue  is  no  bar  to 
restoration,  if  the  owner  wins  his  suit  (D.  vi  i  fr  iS),     l^or  is 

'  A  pAssag©  in  Cicero  (Oral,  iii  28  §  1 10)  ftppears  to  refer  to  soToe 
aymbolical  mode  of  aaaerting  a  claim  againHt  one  who  was  in  posaeaiBion 
and  might  otberwiHe  deprivo  him  of  tho  owuerHhip  (cf.  §  tod):  Sac 
diififitme  ntUitttir;  ted  ita,  non  Tif  jure  aut  judicio,  ei  denique  reeaperare 
atni^am  poMtessi'mism,  atfd  ^  jure  mviii  mirrvto  defringendo  wirtrpare  vide- 
antim  For  such  a  meaning  of  uxurpar^  'break:  the  use,'  see  D.  ill  3  ft- 2, 
But  the  piujsage  i^  not  clear,  and  probably  not  quite  suutid. 
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pledge  iQcompatibie  with  the  coatinuanee  of  usucapion  by  the 
pledgor,  nor,  if  it  be  formed  by  agreement  without  corporal 
possesaioo,  is  the  pledge  creditor  deprived  of  his  rights  by  the 
debtor  losing  the  ownership  by  subsequent  usucapion  on  the 
part  of  a  purchaser  or  heir  (D.  xli  3  fr44  §  5).  If  a  pledge  is 
in  the  corporal  possession  of  the  creditor,  its  abstraction  by 
a  slave,  whether  creditor's  or  debtor's  slave,  doea  not  interrupt 
usucapion  begun  by  the  pledgor  (fr33  §6). 

If  poBsessiou  be  interrupted  and  resumed,  usucapion  has  to 
commence  afresh  without  relation  to  the  former  possession  (16.  3 
friS§2;  tit.  4  fry  §4). 

4.  The  possession  must  have  been  honestly  acquired.  The 
usucapieut  must  be  ignorant  that  the  thing  was  really  another's', 
and  the  acquisition  must  be  based  on  what  appears  to  the 
acijuirer  to  be  a  lawful  proceeding,  A  person  may  stipulate 
for  something  which  is  not  the  property  of  the  promiser ;  or 
he  may  contract  for  the  purchase  of  something  which  is  not 
yet  the  property  of  the  vendor ;  but,  if  at  the  time  of  delivery 
he  believes  the  thing  to  be  vendor's,  the  possession  has  an 
honest  beginning  and  time  runs  in  favour  of  the  acquirer. 
Optinuit  Sabini  et  Cassii  sentejUia  traditionis  initium  spectandum 
(D.  xli  3  fr  10  pr;  tit.  4^2  pr  §  r).  The  commencement  of  pos- 
session in  the  case  of  a  slave-child  born  after  the  acquisition  of 
his  mother  is  its  births  but  Papinian  held  that,  if  the  possessor 
had  acquired  the  mother  in  good  faith,  usucapion  of  the  child 
was  not  prevented  by  knowledge  of  the  title  being  bad  before 
the  birth  of  the  child  (tit.  3  fi-  44  §  2).  Where  the  mother  had 
been  stolen  a  different  view  prevailed  (see  below,  p.  476), 

The  innocent  acquiaition  of  another'?)  pnjperty  might  occur 
in  several  ways.  Moveables  might  be  found  among  a  deceased 
person's  things,  which  had  been  lent  him  or  hired  out  to  him  or 
deposited  with  him^  and  the  heir  might  give  or  sell  them 
under  the  belief  that  they  were  the  deceased's.  Or  one  who 
had  the  usufruct  of  a  female  slave,  being  ignorant  that  her 
childreo  were  not  iu  law  part  of  the  fruits  but  belonged  to  her 
owner,  might  give  or  sell  them.  In  both  these  cases  and  others 
the  transferor  commits  no  theft,  for  there  was  no  thievish 
•  For  Home  eiceptions  see  below,  pp,  473,  474, 
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intemion,  and  the  transferee,  if  ignorant  of  the  circumetanoes, 
can  acquire  by  usucapion.  Or  euppose  land  lyiag  neglected  and 
unoccupied,  perhaps  because  ita  owner  is  dead  without  successor 
or  absent  from  the  country:  a  man  might  occupy  it  without 
any  force»  and  though  himself  unable  to  acquire  a  good  title  by 
usucapion  owing  to  his  being  aware  that  it  was  not  his  own,  he 
might  convey  it  to  another  who,  possesaing  no  stich  guilty 
knowledge,  consequently  could  by  usucapion  ac(|uire  a  j>erfect 
title  (Gai,  ii  50,  51;  D.  xli  3  fr  36 — 38).  A  slave,  bona  fide 
serving  another  than  his  master,  may  commit  a  noxal  otifence 
and  be  duly  surrendered.  The  surrenderee  has  him  only  in 
ho^vis,  but  usucapion  perfects  his  title,  though  the  owner  may 
claim  him  \  for  the  claim  can  be  met  by  a  plea  of  fraud  (D.  ix  4 
fr28). 

Civil  possession  is  in  itself  the  same  in  all  oases  whatever 
was  the  mode  of  acquisition.  But  one  who  gained  possession 
by  force  or  stealth,  i.e.  against  the  will  or  presumed  will  of  the 
possessor  (even  though  he  had  a  claim  to  delivery)^  or  who 
possessed  without  any  good  gi'ound  and  knew  it,  was  said  to 
hold  as  a  mere  possessor,  pro  possessore  possidet  (Gai.  iv  144 ; 
Vat.  I ;  D.  V  2  fr  12  §  i^fr  13  §  1  ;  xli  2  fr  5),  in  contrast  to 
one  who  held  as  purchaser  {pro  eviptore)  or  heir  {pro  herede)  or 
legatee  {pro  legato)  or  donee  {pro  donato)  or  husband  (pro 
dote),  or  first  occupant  {pro  suo),  or  had  seized  a  thing  as 
derelict  (D,  xli  2  fr  3  §21).  But,  whatever  the  mode  of  acquisi- 
tion, it  must*  if  usucapion  ia  to  proceed,  be  good  in  the  eyes 
of  the  acquirer.  If  he  thinks  he  has  no  right  to  take,  or  that 
there  is  no  good  ground  for  delivery,  it  matters  not  what  the 
deliverer  thinks,  time  will  not  run  in  his  favour.  If  the  ground 
be  purchase,  there  must  have  been  good  faith  at  the  time 
of  contract  as  well :  and  further  there  must  be  a  good 
basis  for  his  faith  and  his  acquisition.  He  must  either  have 
purchased  absolutely,  or  the  condition  on  which  he  purchased 
must  have  been  fulfilled;  he  must  have  intended  to  purchase 
what  waa  actually,  or  would  be  before  delivery,  the  property  of  ' 
the  vendor;  he  must  take  delivery  of  what  he  believed  to  be 
his  priiporty :  the  thing  delivered  must  be  the  Lhing  agreed  on. 
A  possessor  as  of  a  gift  must  be  receiving  what  was  a  gift  and 
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not  merely  what  he  supposed  to  be  a  gift.  One  who  possesses 
as  heir  {pro  herede)  cannot  gain  by  usucapion,  if  testator  is  still 
alive,  or  he  himself  is  incapable  of  inheriting,  or  if  there  be  a 
necessary  heir,oran  heir  in  possession  alre-ady.  One  who  posaesee* 
pro  legato  catuiot  gain  by  uaiicapioHj  when  no  such  legacy  was 
left  him,  or  he  himself  was  disifUalilied  from  taking.  A  gift  by 
a  father  to  a  son  under  hia  power  ia  no  true  gift ;  and  is  no 
basis  for  usucapion  even  after  his  father's  death.  A  gift  by 
husband  to  wife  or  vice  versd  is  not  a  valid  gift  {pro  possessore 
possidei  D.  xli  2  fr  l6),  and  time  doea  not  run  even  after  divorce 
unless  the  gift  be  then  contirined.  Possession  of  a  supposed 
dowry  is  of  no  avail  for  this  purpose,  if  there  was  no  valid 
marriiige.  Posseaaion  by  a  non-owner  of  goods  thrown  into  the 
sea  is  not  available  for  usucapioD^  if  the  goods  had  been 
jettisoned  but  not  abandoned.  Where  however  the  transacttoo. 
took  place  under  aome  error  of  fact,  and  the  error  was  honyst 
and  reasonabUe,  usucapion  may  proceed!.  Such  a  ca.'^  i^  where 
a  siave  or  agent  haa  been  instructed  to  buy  something  and 
delivers  it  to  his  master  or  principal  accordingly,  though  he  haa 
not  really  bought  it;  or  where  a  thing  not  the  testator's,  was 
taken  by  the  heir  under  the  belief  that  it  was  testator's;  or 
where  a  thing  really  was  testator's  and  had  been  bequeathed, 
but  the  bequest  had  been  revoked  by  a  codicil  unknown  to  tLe 
legatee  (D.  xli  3  fr  2;,  29.  48;  tit.  4  ft  3  pr— §  2  ;  7  §  5,  1 1  ;  tit  5 
fr  2  g  2—4 ;  tit.  6  fi- 1 ;  tit  7  fr  7  ;  tit.  S  fr  2, 4,  7 ;  tit.  96-1  §  3  ; 
tit.  to  fr3.5  ;  xviii  i  fr74X  But  an  error  in  law  vitiates  the 
possession ;  and  thus  a  purchaae  from  a  ward  without  his 
guardian's  authority  is  bad,  if  purchaser  thinks  the  authority 
nut  requisite,  but  good  if  he  thinks  the  youth  to  be  of  full  age 
<xli  3  fr3i  pr;  4fr2§5). 

Where  a  slave  acquires  possession  for  his  pecitlium,  hia 
honest  intention  is  requisite  for  usucapion,  and  any  subsequent 
knowledge  on  his  master's  part  of  the  acquisition  being  bad 
does  not  hinder  it ;  but  if  he  is  acquiring  not  for  his  pei'ulium 
but  directly  for  his  master,  and  the  master  know  at  the  time 
that  the  thing  is  another's,  or  if  he  take  away  the  slave's 
peculiiim  and  know  that  the  acqui^dtion  was  bad,  usucapion  will 
not  proceed  (D,  xli  4  fr  2  §§  I ! — 13 ;  c£  xviii  I  fr  12),     An  heir 
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or  other  successor  may  know  that  something  purchased  by  thttl 
deceased  was  nofc  the  vendors,  but  if  deceased  was  in  good  feith 
aud  h&d  had  ddivery,  usucapion  will  run  from  the  date  of  his , 
panesBian ;  if  it  was  not  delivered  to  him  but  to  the  heir,  tbel 
heir'a  knowledge  prevents  usucapion  (t6.  §  19;  tit,  3  fr  43). 

A  title  to  possession,  bad  at  the  time  of  aequiry^  cannot  be  ' 
made  good  for  usucapion  by  the  mere  intention  of  the  possessor: 
nemo  causam  possessionis  sUri  ipse  mtUare  potest  (D.  xli2  frjj 
§19);  the  original  fact  cannot  be  altered.     But  this  does  not 
prevent  a  new  ground  of  possession  being  acquired.     Thus,  if  a 
possessor  without  good  ground  proceed  to  buy  the  ownership^ 
he  now  holds  by  a  good  title,  even  if  he  be  in  error  and  the 
vendor  was  not  owner.     So  if  he  become  heir^  legal  or  prae- 
torian, to  the  owner,  or  even  with  good  reason  believe  that  he  is, 
or  obtain  in  any  way  the  owner's  consent,  he  now  holds  by  a 
good  title,  and  time  for  usucapion  begins  to  run  (D.  xli  3  fr  33 
§1).     But  a  depositary'  or  borrower  cannot  convert  his  mere  I 
detention  on  other's  amount  into  a  lawful  posaession  for  himself, 
by  assuming  himself  to  be  heir  or  asserting  a  purchase  which 
has  nevur  taken  phice  (D.  xli  5  f r  2  §  I  ^  xliii  26  fr6  §3). 

5.     Certain  classes  of  things  were  anc^apabie  of  uancapion. . 
These  were : 

(a)     AH  things  incapable  of  private  ownership,  e.ff.  free  ^ 
persons,  things  sacred  or  reUgioua,  or  belonging  to  the  Roman 
people  or  to  other  communities ;  or  to  the  fisc  (Gai,  ii4S  ;  D,  xH  . 
3  frg ;  Cod.  vii  30  fr  2). 

(6)     Lands  in  provincial  soil  (Gai.  ii46;  cf.  Cod.  vii  31).  | 
On  theee  see  above,  pp.  427,  429. 

(c)  Before    the    lex   Claudia  {which    abolished  agnatic 
guardianship    of  women)    mancipable    things   belonging    to    &  1 
woman  in   the  guardianship   of  her  agnates,  unless  they  had 
been  formally  delivered  by  her  with  her  guardians'  authority. 
This  prohibition  was  referred  to  the  xii  tables  (Gai.  1147). 

(d)  By  the  Julian  law  repetundarum,  all  presents  to  the 
governor  or  praetor  contrary  to  the  law  (D.  xlviii  1 1  fr  8  pr). 

(e)  Things  stolen.  This  restriction  was  also  due  to  the 
XII  tables.  It  applied  only  to  moveables:  fundi /urtum  nonJU 
(Gai.  1145,  SI). 
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(/)  Thingg  taken  by  force  (res  vi  possessue).  This 
restriction  applied  both  to  moyeables  and  immoveables,  and 
was  due  to  the  Uj^  Julia  et  Plautia  (Oai.  ii 45 ;  D.  xli  3  fr  33  § 2>. 

Of  these  cases  of  disability  moat  discussion  is  concejTied 
with  the  last  two.  The  thief  or  forcible  occupier  of  course 
could  not  gain  by  usucapion,  because  he  was  acting  dishonestly, 
but  neither  could  any  innocent  acquirer  from  him  or  his 
successors.  The  thing  or  land  was  as  it  were  taiuted,  until  it 
ODce  more  got  into  the  hands  of  its  lawful  owner  and  was 
thereby  purged  of  its  taint  (Gai.  ii  49).  According  to  the  words 
of  the  fee  Atinia,  the  disability  was  removed  if  the  stolen  thing 
came  back  to  him  from  whom  it  was  stolen ;  but  this  was  inter- 
preted to  mean  that  it  must  come  hack  to  its  owner;  and 
further  it  must  have  come  back  lawfully,  and  with  the  know- 
ledge that  it  was  his  and  had  been  stolen.  A  thing  in  pledge 
or  borrowed  must  return  to  the  pledgor  or  lender.  If  however 
the  pledgor  himself  had  stolen  it,fiorne  held  that  it  must  return 
to  the  pledgee.  Thinga  in  a  slave's  pecitlium^  if  stolen  without 
the  master's  knowledge  and  returned  to  the  slave,  are  capable 
of  usucapion  ;  if  the  slave  stole  something  from  his  master  aud 
replaced  it  as  before,  the  taint  from  theft  is  purged:  but  if  the 
master  knew  of  the  theft,  he  must  also  know  of  the  return,  and 
in  the  former  case  must  be  willing  that  it  should  still  remain 
in  the  s]&ve's  peculium  (D.  xli  3  fr4  ^6^-9,  21,  fr49J.  Return 
to  a  procurator  without  the  principal's  knowledge  of  some- 
thing stolen  from  the  principal  does  not  cure  the  theft  {ib, 
fr4l),  but  return,  within  the  knowledge  of  guardians  or  care- 
takers or  to  them,  of  things  stolen  from  &  ward  or  madman 
is  sufficient  (fr4  §  1 1 ;  D.  xlvii  2  fr  57  §  4).  So  also  is  delivery 
to  another  with  the  owner 'a  approval  (D,  xli  3  fr4§  14).  And 
where  the  thief  purchases  it  from  the  owner,  or  becomes  heir  to 
him,  or  the  owner  has  brought  an  action  for  it  and  received  the 
damages,  the  taint  is  purged  and  the  possession  honest  (fr  33  pr, 
42  §  I  ;  xlvii  2  fr  85,  S7).  One  who  purchased  from  the  enemy 
a  stolen  slave  cannot  gain  it  by  usucapion  (D.  xlviii  15  fr27). 

Wool  shorn  from  a  stolen  sheep  while  in  ttie  thief  s  posses- 
sion is  incapable  of  usucapioci,  and  so,  according  to  the  better 
opinion,  is  a  dress  made  of  such  wool.     But  if  the  sheep  wag  in 
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the  hands  of  a  bona  fide  holder  for  value,  unaware  of  the  theft, 
the  wool  when  shom  and  the  joun^  at  birth,  both  being  fruits, 
became  at  once  the  property  of  the  holder,  at  least  so  as  lo 
admit  of  consumptiou  without  eventual  liability  to  compensate 
the  owner  of  the  sheep.  The  like  held  with  regard  to 
other  animals  (D.  sU  3  fr  4  §§  19,  20;  tit.  i  fr+S  §  2;  xlvii  2  fr  48 
§§  5,  6 ;  xxii  t  fr  28  pr^).  If  a  slave  woman  wag  pregnant  wheu 
stolen  or  if  she  conceived  whdle  in  the  thief's  possesaioa,  the 
child  was  tainted  with  the  theft  and  therefore  incapable  of 
usucapion^.  An  heir,  though  ignorant  of  his  predecessor's 
theft,  was  affected  by  his  I'ault,  and  was  disqualified  from  gain- 
ing by  usucapion  a  child  of  a  stolen  woman,  though  conceived 
and  bom  in  his  possession  (D.  xli  3  fr  4  §  1 5  ;  i  5  fr  26).  Whether 
a  master  receiving,  as  the  price  of  his  slave's  freedom^  or  other- 
wise for  value,  a  slavewoman  stolen  by  hie  slave,  was  affected  in 
the  same  way,  was  a  point  variously  decided  (D.  xli  3  lr4  ^16, 
17;  tit.  4  fr  2  1 14,  9,  10).  An  honest  purchaser  or  other  holder 
for  value  is  in  a  more  independent  position  than  au  heir; 
and  if  a  stolen  slavewoman  in  his  possession  conceive  and  bear 
a  child,  it  is  free  from  taint  both  for  himself  and  others, 
and  if  unaware  of  the  theft  at  tl^e  time  of  birth*  he  can 
guin  it  by  usucapion.  Subsequent  knowledge  o{  the  mother's 
being  stolen  did  not  in  the  opinion  of  most  affect  the  matter. 
But  Porapouius  held  that  if  he  became  aware  of  the  theft  before 
usucapion  was  completed  and  did  not  do  hia  best  to  inform  the 
real  owner,  his  possession  became  stealthy  {clavi  pussidere}  and 
did  not  avail  tor  usucapion.  A  donee,  legatee  or  other  bonajide 
holder,  though  not  for  value,  is  in  the  same  jHJsitiou  as  a 
purchaser  (D.  xli  3  fr4  §  iS,  33  pr;  tit.  10  fr4;  xli  i  fr  48  §  l  ; 
xlvii  2  fr48§5). 

Land  occupied  by  force  was  incapable  of  usucapion  though 
the  ejected  was  a  dishonest  possessor  and  though  the  ejector 
was  the  lawful  owner,  for  even  he  would  have  to  give  it  up 
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1  It  is  difficult  to  reconcile  the  teita.     Bae  e.y.  K&rloWA  RO.  ii  p^  420. 

*  Scaevola  (on  the  ground  that  partus  is  not  purs)  held  a  difterent  vim 
(D.  xli3frio§2). 

^  In  the  pBMaage  of  Papinian  (^44  §3)  raferrad  to  above,  p.  471,  it  i 
Dot  said  that  the  woman  was  Btolon. 
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under  the  Interdiot  {unde  in),  and  therefore  it  could  not  be  said 
to  have  returned  into  his  power  (D.  xli  3  fr  4  §§  23 — 25).  If  ths 
occupant  of  a  vacant  posseseion  forbids  the  owner  to  enter,  this 
ia  not  counted  aa  forcible  oecupatioD.  If  one  has  expelled  a 
possessor  by  force  but  not  occupied,  and  another  has  occupied 
it  when  vacant,  the  land  is  capable  of  usucapion,  for  though  the 
interdict  unde  vi  would  apply,  because  the  former  possessor  was 
vi  d^ectus,  yet  the  land  was  not  vi  possesmis.  If  the  owner  fled 
on  sight  of  the  approach  of  armed  men,  though  none  of  them 
actually  entered,  he  is  in'  dejectus  but  the  land  is  not  tainted 
(fr4§§22,  27;  fr33§2). 

(j7)  A  right  of  road  is  not  capable  of  physical  poaseaaion 
and  ejection  (fr  4  §  26).  Servitudes  cannot  be  giiined  by 
usucapion  separately  from  the  buildings  or  lands  which  they 
serve,  nor  can  a  building  (superjicies)  be  gained  separately  from 
the  ground  (fr  10  §  I,  23  pr,  26,  39).  Nor  can  a  usufruct  be 
gained  by  this  meaas ;  but  both  personal  and  real  servitudes 
can  be  lost  by  non-use  (fr  4  §  28,  tr  44  §  5). 

ii.    Special  cases  of  usucapion. 

Gains  mentionH  three  cases  in  which  usucapion  was,  at  least 
at  one  time,  allowed  to  proceed,  notwithptanding  knowledge  on 
the  pai't  of  the  possessor  that  the  thing  was  another's. 

1.  The  first  is  usucapio  pro  herede  on  which  see  p.  227. 

2.  The  second  (as  well  as  the  third)  case  is  called  usureceptio 
(or  usus  receptio  aa  sometimes  if^tis  capio,  probably  two  nomina- 
tives) because  the  former  owner  recovers  his  property,  which 
he  has  mancipated  or  surrendered  to  another  in  trust  {fduciae 
cavaa).  If  the  former  owner  regained  possession  and  kept  it 
for  one  year  (even  if  it  was  land)  be  regained  the  ownership 
without  any  reconveyance.  This  applied  both  to  a  deposit  and 
a  pledge,  provided  the  debt  had  been  discharged.  If  however 
it  was  not  discharged,  usucapion  ensued  only  if  his  reacquisition 
of  the  possession  was  independent  of  hia  creditor,  for  if  he  got 
it  by  request  or  hire  he  would  be  holding  the  thing  for  hia 
creditor  and  not  as  of  right  for  himself  (Gai.  ii  59^  60).  Ab- 
straction of  a  thing  by  the  debtor  from  a  fiduciary  creditor  did 
not  therefore  render  him  liable  for  theft  (iii20i):  but  such 
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abafcractioD  of  an  ordinary  pledge  or  even  sale  of  a  hjpothek 
was  treated  as  theft  of  the  posaession  (Gai.  iiiacxf;  D.  xlvii  2 
fr  12  §  2,  67  pr;  Scaevola  ait  poisessionii  furtum  jxei'i,  xlvii  4 
fr  I  §  15),  but  it  did  not,  according  to  the  better  opinion,  render 
the  thing  furtive  and  incapable  of  usucapion  by  others^  for  the 
theft  had  put  it  into  the  hands  of  the  owner  (D.  xli  3  fr4  §  21, 
tit.  4  fr  5,  but  cf.  Cod.  vii  26  fr  6 ;  D.  xliv  3  Ir  5  §  I ). 

3,  The  third  case  ia  ex  pruediatura  usureceptio.  GaiuB 
Bays  (ii  61)  that  if  the  people  Bell  a  thing  which  is  bound  (06^1- 
gatavi)  to  them  and  the  owner  get  posseasion  of  it,  he  is 
allowed  to  regain  it  by  a  two  years'  use.  This  requires  some  ex- 
planation. It  was  the  practice  of  the  Romans  to  put  out  to  con- 
tract their  chief  matters  of  public  busiaess.  The  coJlention  of 
the  revenues (vectigalia)  was  thus  farmed  out:  and  the  erection 
or  repairs  of  state  buildiogs  was  done  through  contractors'.  The 
farmers  of  the  revenue  had  to  g^^ve  security  for  the  due  pay- 
ment of  the  sum  agreed  on  :  the  contractors  had  to  do  the 
same  for  the  due  performance  of  their  contract.  The  duovirt 
or  <^naestores  who  had  control  of  public  money  in  a  town  had  to 
give  the  like  security  pecuniam  municipio  salvam  /ore.  The 
security  consisted  of  persons  as  sureties,  aud  lands  besides.  The 
formerwere  called prtterfetf,the  l&tter praedia\  The  contractorwaa 

*  In  the  case  spoken  of  by  Cicero  Verr.  ii  r  50  ^  130  sq.  the  repair  of 
the  temple  of  Castor  at  Kome  had  been  luidertaken  hy  Junius,  who  died. 
Verrw  found  ths  execution  imaatiafactorj,  a-ud  put  it  out  to  (Contract  Hg^n 
with  more  onerovift  conditions,  the  cost  to  be  defrayed  by  Junixia'  heirs. 
The  coat  was  liied  bj  auction^  &3  Cicero  saj's,  &t  an  amount  fovu1,eeu  times 
more  tliaii  the  pro|ior  cost  on  regular  conditions.  Cicero  tn^niains  that  it 
ought  according  to  the  regular  practice  to  have  been  assigned  to  the  old 
contractora,  who  had  already  given  security:  Ubi  ilia  conriKtftdo  in  h&nit 
(Le.  vtaneipis)  praedibut  praedli^qHe  vendandU  omnium  eomubim,  etc,  lU 
optima  condicCaiic  gtt  is  ctija  red,  c^tjnm  periciUttm  jni?,^,LocaCitT  opus  id 
qiiod  ftF  viea  pecunia  refit^uifur,  effo  me  refccturum  dico,  profiotio  fvtura  e»t 
tna-  qvi  Incds;  praedibui  ei  praedtis  papido  cautuvi  vtt  (^  142).  Verres  by 
an  e^presa  edict  had  excluded  Junius'  son  from  taking  the  job  and  alao 
forbid  the  contractr>r  to  hftve  any  partner.  It  ija  difficult  to  say  how 
much  of  this  was  usual,  how  much  due  to  Oicero*8  rhetoric,  how  much  to 
Terres'  peculiar  methods  of  proceeding. 

'  In  the  flame  way  Cioero,  on  relinquishing  hia  provincial  govemmeitit, 
speaki^  of  leaving  public  money  at  Laodicea  and  taking  pra^detf  vi  9t  nuAt 
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manceffs  (Feat,  *.ii.  Lesr  agrar.^6),  who  was  said  praedihus  prae- 
diisque  cavere  {Cic.  Verr,  ii  i  54  §  142),  The  fullest  account  that 
we  have  of  this  praceeding  is  in  the  charter  given  by  DoraitiAn  to 
the  borough  of  Malaga  in  Spain,  of  which  some  chapters  have 
heen  preserved  on  bronze.  The  terms  (lea^)  of  each  coDtract, 
the  siiretiea  accepted^  the  lands  submitted,  undersealed  and 
bound  {subdita,  suhsignata,  obii<fata)\  the  examiners  (coi/niilorei) 
of  the  lands  were  all  to  be  entered  in  the  books  of  the 
community  and  also  to  be  kept  expo&ed  to  public  view  during 
the  whole  time  of  oftice  of  the  duumvir,  who  presided 
over  the  law  court.  All  these  and  all  their  then  lauds  and 
later  acquisitions,  except  so  far  as  they  might  be  honestly 
freed    (by    payment    or    arraDgemeat),    were    to    be    bound 

et  papalo  rautnm  sit  einc  vectitra^  ptrictdo  (Fam.  ii  T  7  ,^  4),  111  the  ohnrter 
of  Malaga  cap.  60  provieioii  ia  made  for  all  candidateH  for  the  duumvirate 
or  qviaeslorahip  to  give  praedix  for  the  security  «f  any  public  money  with 
which  they  may  have  to  deal  if  elected  (Bnins"  pp.  150,  ijr).  Stinilar 
proviaions  are  foiuid  in  the  fragment  of  a  charter  for  Tarentum  lately 
discovered  und  published  with  notes  by  Scialoja  and  Petra  in  the  Munum. 
Antichi  dm.  Lincei,  vol.  vi  (1896),  (alao  issued  meiMiratelj  at  Rome).  The 
term  wafl  regularly  applied  at  one  time  to  the  surety  given  to  the  Court 
for  forfeits  in  private  suite  (Gai.  iv  16^  94).  There  is  no  evidence  of  prae* 
being  ever  lujed  of  a  isurety  in  contracts  between  private  persona.  0£ 
Plaut.  J/tftt.  593;  Cic.  Att.  ail  52;  siii  3;  Fam.  v  20  JJocutt  me  CamUlug.,. 
pnude*  VcUerianot  teneri.  Erai  «»im  curata  nobis  pecunia  Valarii  man- 
dpis  Tiomine. 

'  Cicero  alludes  to  this  in  criticising  Hutlua'  agrarian  bill.  Soluia 
praedia  meHore  in  &t*u  tunt  q\iam  ohh^ata ;  eodeni  ctpit'S  (by  this  claiiao  of 
the  bill)  sabfi'ffnata  oninia,  tti  modo  Saifatia.  suni^  liberantur  {Hull,  iii  i  ^  9). 
In  pro  Piacc.  3^  I  So  he  speaks  aa  if  onJy  mancipable  tanda  could  bo  toodo 
Bocurity  to  the  public :  Q^iaero^  stntne  ista  praedia  cenmi  ce)iK?ido^  hab^ani 
jus  doile^  tint  neciie  siat  mandpi-,  aubsitfiiari  apud  aerariam  avt  apud 
csngorern  pogMiti.  Saba'^nare  is  used  of  aeounilCid  in  ieX  Affrnr.  73,  84 
(Bruns"  no.  11);  lex  Puteotana  7,  15  (Brims'"  no.  \j\2).  The  uiideraealing 
would  be  by  the  person  pledging  the  land  in  quostioii,  and  would  take  the 
place  of  our  signing.  Compare  the  imdersettUng  of  dUrographa  found  at 
Pompeii  noted  by  iSangemeifiter  {Corp.  I.  LaU  iv  aupplem.,  pp,  420^  433). 
(In  Plin.  NH.  xviii  34;  ib.  61  it  meaua  aimply  'isubjoiu.'  In  PUn.  Ep 
Trctj.  4  §  4  it  iH  used  metaphorically:  Jiiifm^iio  apud  te  Jidem  pro  vtorihii* 
liomfrid,  *I  pledge  my  honour  for  the  conduct  of  Romanua';  so  £!p,  iti  i  Ji  I2»} 

Tilings  pledged  to  the  fisc  cotdd  yet  bo  vindicated,  alienated,  and  have 
servitudes  imposed  on  them  by  their  owners  (Pompon,  op.  D.  i.  i  7  fr  205). 
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to  the  borough  fund  of  Malaga  in  the  same  way  a$  were  Uko 
sureties,  examiners  and  lands  at  Rome.  The  examiners  were  to 
be  liable  only  in  case  of  anything  false  being  found  in  their 
report.  The  duoviri,  on  a  decree  of  the  borough  council,  made 
when  not  less  than  two-thirds  were  present,  were  empowered  to 
sell  the  sureties,  examiners  and  lauds  according  to  the  terms 
observed  at  Rome,  and  if  no  buyer  should  be  found  on  those 
terms,  then  they  were  to  be  sold  in  vacuom^  and  the  money  to 
be  brought  into  the  borough  chest.  The  borough  courts  were 
enjoiued  to  give  the  purchaj^er  every  proper  facility  for  suing 
the  sureties  and  examinere  and  obtivinin^  the  lands  pledged 
(Lex  mum'c.  Malag,  63~=65),  Other  references  and  allugions 
appear  both  in  laws  {lex  agrar.  A.U.a  645^46 — 48^  53;  lex 
Putextl.  Brans'  no,  142);  and  in  classical  writers*  but  do  not  add 
substantially  to  our  information.  The  cognitores  were  no  doubt 
persons  who  certified  to  the  existence  and  value  of  the  lands 
taken  as  security,  and  to  the  charges,  if  any,  upon  them.  The 
persons  who  bought  the  securitiea  were  called  pruedioiores 
(Gai.  I.e.),  their  act  or  business  was  praediatura,  the  rules 
regularly  observed  were  called  lex  praediatoria,  and  the  law 
and  practice  in  this  matter  formed  a  special  branch  of  law  (jtu 
praediatorituii,  Cic.  BaUr.  20  §4S). 

The  exact  relation  of  the  praedee  and  praedia  to  the 
manceps,  the  terras  of  the  first  offer  fat  sale,  and  the  mean- 
ing of  a  sale  in  vacuom  and  other  questions  have  been  much 
diacuaaed*.     Mominsen  holda  that  the  manceps  though  liable  ear 

I  SiietoniiiH  Bays  oF  ClaudiiiB  (cap.  9)  Sesiertium  octagifs  (eiV.  £6SiOO) 
pro  iiitfoitu  Ttom  tacerdotii  cexiciut  impetidere  ad  tax  rei- familiaHs  antjuttia* 
d*cidif,  ut  cuvt  obligtttavi  aemrio  fideiji  h'berare  ju>n  pastel,  w  vacuum  te&a 
praediatoria  venalis  pependertt  siib  edicto  prasfeCtoruirL,  i.e.  '  his  qame  waa 
put  up  as  a  Tpeasury  debtor,  wliouie  estftto  was  to  be  sold  without 
limitation.' 

'  For  the  redemption  of  tlie  prisoners  taken  at  Canna&  eome  people 
suggested  that  money  should  be  ndvanced  on  loan  from  the  public 
treaaury;  dandtufi  ar  aerario  pecunmm  muttKitn  praedihiteque  ac  pruedtis 
ca.vemi.um.  popido  (Liv.  iiii  60  §  3).  ^  later  under  Augustus  facta 
mttCvandi  copia  sine  ttmiris  per  triennwrny  li  debitor  papuio  m  du-ptum 
praeditx  caintKi  {Toe.  Antt.  vi  17). 

*  See  MommHeu  StadtrecAie  der  SalptmsOj  etc.  pp.  47[,  472  ;  Ihefing 
Oeiat  HI  I,,  Pref.  pp.  xi — xsvii,  and  note  240  a  (ed.  4) ;  Kuntse'a  Eseurs.  ii 
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locato  condiicto,  wm  not  liable  in  the  first  line,  nor  bo  stringently 
as  the  praedes:  the  liability  waa  first  on  the  praedes,  including 
their  praedia  (cf,  lex  AciL  repet.  56;  leaf  agr.  47,  84 ;  Cic.  Eab. 
P.  4  §  8,  13  §  37  ;  Gell  vi  (vii)  19 ;  Liv.  xxiviii  58).  Ihering 
holds  that  in  old  Roman  law  there  was  no  direct  ohligatio 
faciendi  (only  dandi),  and  that»  in  order  to  obtain  h  man's 
promised  performance,  the  practice  waa  to  have  other  persona 
bound  in  penalties  to  secure  it.  So  with  praedes,  vades,  obsides: 
the  manceps  himself  promised  neither  performance  nor  penalty : 
the  praedes  had  every  motive  to  see  that  he  duly  performed. 
Karlowa  holds  the  manceps  liable  in  the  first  line,  referring- 
eBpeciftlly  to  Cic.  Verr.  ii  i50§  130  cited  supra.  And  this 
aeeme  to  me  probable  for  Cicero  s  time  at  least. 

The  pra-edia  probably  belongfid  to  the  manceps  or  to  the 
praedes,  and  were  specified,  not  to  make  them  liable  for  the 
debt — ^all  their  property  was  liable — hut  to  shew  that  the 
guarantors  were  suhstajitial,  and  to  facilitate  execution.  The 
lands  were  not  necessarily,  I  imagioe,  free  from  previous  charges, 
The  first  offer  for  sale  was  probably  at  a  miuimura  upset 
price  equal  to  the  debt  to  the  State,  and  the  purchaser 
would  have  to  meet  previous  charges  on  the  property,  and 
possibly  (though  nothing  is  said  of  this)  be  bound  to  retransfer 
to  the  previous  owners  within  a  certain  time  at  the  same  or 
some  reasonable  price.  Actual  possession  may  bave  been 
deferred.  If  no  purchaser  was  found  on  these  terms,  the 
lands  were  offered  probably  at  anything  they  would  fetch,  and 
(as  Karlowa  suggests)  clear  of  any  right  of  redemption  by  the 
former  owner*.  Previous  charges  on  the  lands  would  not  be 
swept  away,  any  more  than  in  sales  by  the  fisc  (cf  D,  xlix  14 
fr  3  §  5,  I  J,  22  §  I,  41,  etc.)".     The   State   sold   only    what   was 

pp,  506 — 5 1 2  (whore  many  extracts  from  Biviar's  tract  we  given) ;  Kiirlowa 
RO.  ii  pp.  47—59. 

'  In  vacuom  vejidere  is  '  to  seU  on  clear  terma^'  of.  in  incerittm  dectrnfrt 
'in  refereflce  to  whAt  ia  uocertAln'  (Liv.  iliii  ra);  t»  universum  quaertn 
*to  inquire  generally '  (it.  is  26). 

^  Oq  the  sale  of  con&soatBd  property,  to  which  setitw  is  udually  apphed, 

SCO  Boo'k  vt  cbap.  xiii  B.     Buth  of  bhia  Aud  of  the  sale  of  estatea  pledged 

to  the  State  aj%  used  the  phnuies  publico  bona  mercari  Gai.  iv  146,  compare 

(aune  oectioD}  publitx  bona  emere  (MS.  pvhlica);   iii  154  <i  bona  pubUct 
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pledged  to  them^  and  the  contractor  could  pledge  only 
surplus  value  over  previous  charges.  If  the  sale  fetched  more 
than  the  debt  due  to  the  State,  the  overplus  wuuld  presumably 
be  paid  to  the  debtor  (cf.  D.  xlix  14  6-45  §  12).  In  early  days 
perhaps  the  maificeps  and  praedes  themselves^  like  judgment 
debtors,  were  given  up  to  the  purchaser  (see  Book  VI  cbapi 
xiii  a).  Afterwards  the  sale  of  a  praes  would  mean  the  sale 
of  his  estate  (cf.  sector  Pompei,  etc.  Cic.  Phil,  ii  26  §  64,  quoted 
Book  VI  chap,  xiii  B  3),  The  purchaser  (sector),  at  any  mU 
when  the  sale  waa  in  vacuom,  would  get  full  ownership  and 
possession  of  the  lands  and  property  (cf  Varr.  RR.  ii  10  §  4)  and 
had  an  interdict  {sectortum)  to  get  hold  of  them  (Gai.  iv  146). 
If  the  lands  did  not  belong  to  the  persons  reported  by 
examinera,  tbe  real  owner,  if  his  property  was  soid 
probably  l>e  in  some  way  reimbursed  from  the  exaouD 
pocket. 

The  usucapion  spoken   of  by  Qaiua  was  perhaps  allowed 
in  the  case  of  the  praedia,   only  when  they  were  sold    ieff€ 
praedujtioria  and    not    in  txicnovi :    but  as   regards   his    other 
effects,  a  praes  may  have  often  been  left  in  possession  of  ihtugs 
overlooked  by  the  et^tate-broker :  he  was  not  bound  to  discloee 
all  hia  estate ;  and  public  opinion  would  allow  his  reacquiring  the 
ownership  by  possession  for  the  ordinary  period,  notwithstanding 
his  knowledge  of  the  public  sale.    Or  this  practice  might  have 
prevailed  simply  as  saving  the  trouble  of  a  reconveyance,  the 
prae-diator  being  a  friend'  or  not  caring  to  interfere.    It  waa  no6^^ 
every  estate-broker  who  would  care  to  push  his  rights  to  Ad^H 
estreifle,  and  it  wa3   better    for   general   business    that    titles^' 
should  be  clear.     Hence  this  '  reacquisitiou  by  use  after  a  sale 
of  State  pledges  '  is  mcutioued  by  Gains  without  any  blame. 

ata  privativt  Mttierita ;  Cic.  Mac.  i  S  §  43  fratri*  btma^  quod  popu/o  nan 
tulesbat,  praeioTti  Fhtcco  publice  Veiii^ntni.  Publtce  does  not  mean  'pub* 
lidj»'  but  '  by  authority,'  or  '  on  behalf,'  of  the  people. 

'  There  appears  to  have  been  a  friendly  arrangeoient  made  for  tha| 
purchase  of  Milo's  estate  (which  w&a  sold,  owing  to  the  greAt  oiaas  of 
debts,  •ffinuncia^  i.e.  at  4|  per  cent.  Ascdd.  p.  159).  See  Cic  Att.  v  &; 
10  §  4.  P<»'hap«  too  this  vm  the  cause  of  Quinctius  beiog  aocj'uM  of 
Naeviiia  io  tbe  purchaao  of  Alfenua'  utate  (a  case  of  tectw).  See  ^m 
Esaay  on  Cic.  pro  QatnOio  (Vol  11). 
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D.    Phescription. 

Usucapion  made  a  man  owner  ex  jure  Quiritium  and  gave 
him  all  the  rights  and  protection  due  to  fin  owner.  But,  as  haa 
been  mentioned,  there  were  many  things  to  which  usucapion 
■was  not  applicable,  and  of  these  land  in  the  provinces  waa  very 
important.  There  grew  up  (we  do  not  koow  the  coramen cement 
or  the  steps)  protection  for  popsessora  in  some  of  these  cases 
also'.  But  it  was  protection  only,  not  a  positive  acquisition  of 
ownership.  It  was  a  plea  under  the  name  of  praescriptio  (see 
Book  vr  chap,  vi  f),  and  may  have  been  prefixed  to  the  formula 
in  some  words  restricting  the  coutention  to  what  had  not 
been  possessed  for  a  long  time  by  the  defendant.  There  must 
have  been  a  rightful  origin  of  the  holding,  and  uninterrupted 
possession  hy  the  holder  or  his  predecessors  in  title  for  a  period 
of  ten  years  if  the  parties  lived  in  the  same  province,  or  twenty 
years  if  they  lived  in  diiferent  provincea.  If  suit  was  commenced, 
that  at  once  broke  the  posseaaion,  but  if  the  property  was  tm.na- 
ferred  to  &  new  purchaser  after  the  commencement  of  the  suit 
and  he  continued  in  possession  for  twenty  years,  he  had  a  right 
to  the  praescriptio.  This  protection  by  twenty  years  possession 
was  good  against  the  State  (res  publico),  which  was  granted 
a  remedy  by  action  for  the  value  of  its  interest  against  those 
who  had  allowed  the  adverse  possession  to  grow  (Paul  V2§§3 
— 5  ;  cf.  Vat.  7 ;  D.  xliv  3  fr  14).  The  prescription  appears  to 
have  been  good  against  any  claim  of  a  creditor  to  recover  his 
pledge  from  a  thii-d  party  {D.ib.  fr  5  §  t ;  Cod.  vii  36  fr  t). 

An  edict  of  Marcus  Aureliiis  provided  for  the  protection  of 
anyone  who  had  bought  from  the  Crown  what  did  not  belong 
to  it.  The  lapse  of  five  years  since  the  purchase  waa  sufficient 
as  a  plea  to  defeat  the  owner's  claim  (Just,  ii  6  §  14). 

^  The  matter  was  the  alibject  of  SO  tDotiy  imperiaJ  cohstltutlDns 
lKitw4Hin  the  Autonia&i  and  JustLuioUf  that  the  Digest  m  little  to  be  relied 
oD  for  details  uf  the  previoua  law. 
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CHAPTER  V. 


Servititdes  are  rights  esercisable  over  another's  property, 
As  negards  him  they  are  dimitiutioas  of  the  full  control  which 
belongs  to  ao  owner  ia  favour  of  another  who  exercises  some 
control  in  place  of  or  beside  him.  Servitudes  are  of  two  kinds, 
according  as  they  are  attached  to  persons  or  are  attached  to 
land  or  houses,  Servitutes  personarum  are  rights  attached  to 
partieuiar  persons  over  the  property  of  others,  as,  for  instance, 
a  usufruct;  servitutes  praediorum  ('easements')  are  rights 
attached  to  certain  praedia-  {i.e.  farms  or  houeea)  over  neigh- 
bouring farms  or  houses,  as  for  instance  a  right  of  road,  or  a  right 
to  prevent  another  obstructing  the  lights  of  your  tenement. 

Personarum  ssrvjtutss. 

1.     Usits/ructus. 

(ff)  The  principal  personal  servitude  is  usufruct,  which 
is  the  right  of  making  use  and  taking  the  fruits  of  anythiag 
without  destroying  its  substance  or  altering  its  character(JD.  vii 
I  fri).  It  corresponds  largely  to  a  life-interest'  in  a  thing, 
being  usually  tenable  for  the  life,  natural  and  civil,  of  the 
grantee.  The  owner  remains  owner  as  befoi-e  the  creation  of 
the  usufruct,  but  his  practical  enjoyment  is  puapended  until 
the  usufruct  is  ended ;  antl  the  ownership  may  be  changed 
without  the  usufruct  being  aBectcd. 

(b)     Rights  of  usufructuary. 

A  usufruct  may  exist  in  any  material  thing  which  can  be 
used  without  being  destroyed  (for  the  case  of  consumables  seo 
p.  488),  but  the  usufructs  generally  spoken  of  are  in  land,  houses,| 
and  slaves.  The  usufructuary,  or^  as  he  is  often  called,  the 
fructuary,  was  entitled  to  have  the  physical  possession,  to  use 
the  thing  in  the  oi'dinary  way  according  to  its  character^  and 

^  Cf.  Lucr.  iji  t^yi  Vita  man^pio  nulli  daxur,  ofnntW*  um. 


Ch  v] 


Rights  of  usufructuary 


485 


^ 


to  take  aad  dispose  of  its  natural  or  usual  produce.  If  he  did 
not  use  it  himself,  he  could  let  it  or  alEaw  another  to  use  it. 
If  it  is  let  alreatly  and  the  tenancy  is  not  excepted,  the 
fructuaiy  eaa  turn  out  the  tenant.  He  must  maiutaiD  it  in 
proper  condition,  keep  up  its  rights  and  discharge  all  duea 
regularly  falling  on  the  occupant  {e.g,  rates  for  water,  drainage, 
roads,  produce  for  a  passing  army,  or  (at  a  low  price)  for  the 
burg-hera  if  that  be  customary,  and  taxes  {fusiones)  due  to  the 
CrowD),  but  is  not  responsible  for  its  loss  or  destruction  except 
from  hia  own  fraud  or  fault.  The  fructuary  of  a  farm,  besides 
his  right  to  its  ordinary  produce  for  all  purposes,  can  take 
stone  or  lime  or  sand  or  timber  for  the  repair  of  the  homestead, 
poles  and  withiea  for  fences  and  vineyards,  even  from  land 
(of  the  grantor's)  not  actually  part  of  the  farm  but  which  waa 
generally  resorted  to  for  the  purpose.  If  there  are  bees 
he  can  take  their  produce.  If  there  is  a  coppice  or  reed- 
bed  on  the  farra^  he  can  cut  for  sale ;  if  there  are  regular 
quarries  or  mines  be  can  sell  the  produce  al»o,  and  even 
establish  in  suitable  places  new  mines  or  works  if  more 
profitable  than  agriculture,  provided  they  do  not  foul  the 
air  or  require  an  expensive  staff.  But  he  must  not  cut  down 
fruit  treea  or  timber  trees,  unless  necessary  for  firewood,  or  turn 
pleasure  grounds  into  kitchen  gardens.  If  there  be  a  nursery 
gardeiij  he  cbji  sell  the  plants,  but  must  keep  it  restocked. 
Trees  that  have  fallen  belong  to  him,  and  any  game  and  fish 
that  he  can  catch.  He  has  a  right  to  use  the  plant  {inst7*u- 
mentum}  which  was  required  for  working  it,  whether  slaves, 
oxen,  or  farming  impleraentSj  presses  and  vats.  He  must  not 
deteriorate  but  may  improve  the  farm,  acting  as  a  sensible 
business  man  (bonus  paterfamilias)  would  do  in  dealing  with 
a  farm  of  that  character  (D.  vii  I  frp — frl2pr,  I3§4 — §6,27 

§Ji  59)- 

The  usufructuary  of  a  house  may  embellish  it  with 
painting  and  statuary,  etc.,  and  may  put  in  windows,  but  may 
not  alter  the  rooms,  or  reverse  the  entrances,  or  raise  the 
buildings  or  divide  it  into  apartments  for  letting,  or  generally 
alter  the  style  and  arrangements.  He  must  keep  it  in  repair 
(sarta  tecla  kabeat^  the  former  referring  to  the  walls,  the  latter 
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to  the  roof),  and  renew  ornamental  plaster  and  pavements ; 
but  is  not  liable  to  rebuild  what  has  fallen  from  age.  If  he 
add  to  the  buildings  he  cannot  remove  the  additions  (D.  fr  7, 
12  §7 — 15  pr;  cf.  xxiix  2  fr2o).  The  usufructuary  of  vacant 
ground  (area)  cannot  build  generally  upon  it  (Paul  1116  fr2l)»| 
but  may  put  up  a  cottage  for  a  caretaker  (D.  vii  I  fr  73). 

The  fructuary  of  a  slave'  is  Bimilarly  entitled  to  the  services 
of  the  slave,  and  restricted  by  regard  to  his  worth  and  qualifica- 
lioDS,  He  must  not  send  a  scribe  (librarius)  to  do  farm  work, 
or  make  a  banrlsman  into  a  butler,  or  set  a  tniined  gymnast  to 
clean  sewers.  He  has  full  power  of  discipline,  but  must  be 
moderate  la  correcting  a  slave,  not  torture  or  whip  (Jinffeilia 
caedere)  or  ipji,ire  him.  He  must  feed  and  clothe  him  in  a  way 
suited  to  his  value,  and  give  him  medical  attendance  (D.  vii  i  fr  1 5 
^  I — 13  ■  fr  17  §  I,  45  ;  Paul  iii  6  §  23).  Acqtiisitions  through 
a  alave  by  one  who  has  the  usufruct  in  him  are  limited  to  what 
is  procured  either  by  his  services  or  by  use  of  the  fructuary'a 
property,  or  is  due  to  others'  desire  to  benefit  the  fructuary 
through  him  (D,  fT2l»22,  see  p.  435).  The  child  of  a  slave- 
woman  is  the  property  of  the  owner,  not  of  the  fructuary, 
who  has  not  even  the  usufruct  in  the  child  (D.  fr  68  pr ;  v  3 
fr  27  ;  xxii  I  fr  28  ;  cf.  Gai.  ii  50)'. 

The  fructuaty  of  a  herd  of  animals  is  entitled  to  the  young 
as  his  own.  subject  to  the  duty  of  maintaining  the  lierd  in 

*  CuriuB  writes  playfully  to  Cicero  (Fam.  vii  89)  Sum  j^p^trw  iiir  tuus^ 
itr^tTtt  ii  Aitici  nostri;  ergo  fruetun  e»t  tmtf,  mana'pium  iWiiu,  guod  guidem 
ft  tJiter  ienes  comptionales  tienale  proecrLpserii^  egferit  non  mulium.  Cicero 
replies  (ib.  30)  Attici  qitorUam  propriwui  te  esse  acnbU  maneipio  tt  nezp, 
msiim  autetn  tmt  et  frvctti,  amtenfita  isia  mm^'  id  enim  erf  cugmavx  propriv.m 
quo  qui$qus  frviiitr  atgue  utitur,  the  last  sentence  being  philuaojfhiwUly ,  not 
legjilly  tnie.  Curiua  !>«□&  ou  7/ia7\cipium,  'projwrty'  in  the  flrat  clauae, 
'  slftve'  in  the  second.     For  mancipzo  et  n&so  nee  KsMay  on  neamm  (VoL  n). 

*  Whether  the  offspring  of  a  slftve,  the  object  of  usufruct,  holonged  to 
the  fructuary  was  a  matter  in  early  times  much  disputed ;  cf.  Cic.  /Vn.  i  4 
§  12  Partiu  anciila«  sitjie  in  fructu  Aabe/idug,  di^Mentur  inter  principet 
dvitatU  P.  Scaemlam.  M.  MarUiuni  ah  iUque  Brutus  diasntii.  By  the  time 
of  the  Digest  lawycrfl  it  was  deeided  in  favour  of  Brutus*  opinion,  that  a 
fructuary  had  no  right  either  of  ownerehip  or  use  in  a  child,  but  he  had 
the  ownerahip  of  the  ofepnDg   of  animals.     See  my  note  on  Tit.   da 
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full  strength.  Wbea  an  animal  ia  definitely  placed  in  the 
herd  (which  is  a  question  of  fact  in  the  particular  case),  it 
belongs  to  the  owner ;  meanwhile  the  property  is  in  suspense, 
till  the  event  decides?  if  the  herd  is  fiill,  the  young  are  the 
property  of  the  fructuary.  The  fxuctuary  of  a  single  animal 
takes  the  yonng,  and  is  not  liable  to  supply  the  place  of  the 
animat,  if  it  dies  (D.  vii  I  fr  68  §  I — fr70).  Both  of  a  herd  and 
of  single  animals  the  milk,  hair,  and  wool^  when  taken,  belong 
to  the  fructuary  (D.  xxii  I  fr28). 

If  the  usufruct  of  robes  (v&stis,  vestimentorum),  e.g.  such  as 
are  used  for  theatrical  representations  or  funerals,  is  left  to 
a  person,  the  fructuary  may  let  them  out,  and  is  not  responsible 
for  ordinary  wear  and  tear,  but  ordinary  dresses  he  would  not 
be  expected  to  let  but  only  to  use  (D.  vii  I  fr  1 5  §§  4,  5  ;  tit.  9 
fr9§3)- 

(c)  Usufructuary's  bond. 

The  fructuary  bad  to  bind  himself  by  stipulation  to  use  in 
a  proper  manner  (front  viH  arbitratu  usuriLm,  or  ac  si  optimus 
paterfamilias  uteretur),  and  on  the  expiration  of  his  usufruct 
(he  or  his  heir)  to  restore  whatever  then  remained.  And  the 
usual  clause  against  fraud  {dotum  malum  abesse  qfuturunique 
esse)  was  added.  If  this  guaranty  is  not  given,  although  the 
^actuary  has  had  the  thing  delivered  to  him,  the  owner  can 
bring  a  vindication,  and  thereby  either  recover  the  thing  or 
damages,  or  get  a  proper  guaranty  (D.  vii  9  fr  I — -3  ;  Paul  iii  6 
§27). 

(d)  Special  usufructs. 

A  usufruct  in  the  whole  or  part  of  testator's  estate  is  often 
spoken  of.  It  was  a  natural  means  of  making  a  provision  for 
a  wife,  and  might  be  coupled  with  care  of  the  children.  If 
^  a  part  ^  was  left,  a  moiety  was  understood.  A  third  part  is 
sometimes  mentioned:  and  the  usufruct  of  a  third  part  of  the 
estate  \va45  permitted  by  the  l&e  Papxa  to  be  taken  as  legacy 
by  wife  from  husband  or  vice  veraa  (D.  vii  i  fr  43  ;  xxxiii  2  fr  24, 
32  §  8,  37 ;  Ulp.  XV  3).  It  made  no  difference  whether  the  word 
honortim  or  rerum  was  used  :  in  either  case  debts  would  be 
deducted  before  dividing  into  thirds  (D.  xxxiii  2  fr  43).     Such 
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bequests  would  naturally  lead  to  the  senate's  decree  about  to  be 
named.  In  Cicero's  time  money  and  cousuni'ibles  appear  not  to 
have  been  included', 

By  a  senate's  decree  bequests  were  a-llowed  of  the  usufruct 
of  everything  which  was  the  property  of  the  testator  {at  OTnnium 
reintm,  quas  in  cujusque  patrintonio  esse  constaret^  tLsitafructug 
legaH pnssit),  And  heocc  a  bequest  uf  the  usufruct,  or  rather  tjuaai- 
usufruct,  of  consumables  (c.5.  wine,  oil,  com)  was  admitted. 
The  legatee  thereupon  became  owner,  but  had  to  guaranty  the 
restoration,  of  the  like  quality  and  quantity  or  their  agreed 
value,  on  the  lapse  of  the  usufruct  by  his  death  natural  or 
civil  (cap.  dem.).  The  same  principle  was  applied  to  a  bequest 
of  the  usufruct  of  money,  the  benefit  consisting  in  the  use 
of  the  money  without  paying  interest.  Such  a  bequest  came 
to  be  allowed  also  when  the  conaumnblea  or  money  were  not 
the  property  of  the  testatthr,  the  heir  being  then  bound  to 
obtain  them  for  the  legatee  (D,vii5  fr  i,  2,  5,  7,9^  10;  tit.  9 
fr/  §  f  ;  cf.  xxxiii  2  fr  i  ;  Ulp.  xxiv  27).  There  was  also  allowed 
(after  some  discussion)  a  usufruct  of  investments  {nominii),  by 
which  the  iiructuary  would  obtain  the  interest  and  presumably 
have  the  power  of  reinvestment.  If  such  a  ui*ufruct  were  left 
to  the  debtor  himself,  it  would  save  hira  from  paying  interest. 
The  feuctuary  would  have  to  give  the  usual  guaranty  (D.  vii  5 
fr  3, 4 ;  xxxiii  2  fr  24 ;  Vat.  46). 

There  was  do  uaufruct  in  a  right  of  way,  for  servitiis 
servitutis  e&se  non  potest :  nor  was  it  rendered  possible  by  the 
senate's  decree  ;  for  a  right  of  way  is  neither  included  in  a 
person's  goods,  nor  wholly  outside  them  {neqiie  ex  bonis  ntque 
eatra  bona).  But  the  legatee  was  granted  an  action  against 
the    heir   to  allow   him   his  fulK  rights  of  vti  frui,  includiag 

I  Cicero  {^op.  3  §  17)  gives  an  argument*  jVpB  d^het  ea  mnivfr^  eu»  vir 
bon.r?7-um  euomm  uaitm  fntctum  legavit,  cetlis  vinanit  et  nl^tnu  ptenis 
tdicti»,  putare  id  ad  ve  pertinere:  urti6  tnim^  non  a6u*M(*uaing  up,'  i.6,  con- 
sumptiojl,  cf.  D,  vii  5  fr  5  %  z)  legatvs  t»t:  ea.  gunt  inter  se  cXHutTuna.  CI 
D,  xxxiii  2  frja  §  z.  An  iasfcanco  of  such  a  general  hequoat  occurs  in  Cic 
Casein.  4  S  1 1  T&ita-m^nto  facit  lieredeTn  ^ii0m  hahehat  e  CtMsennia  JUiumy 
luum  fit  fruclum  omnium  bonomm  jiw/witm  Ctasanniat  legal,  ut  fru-erelur  una 
eum  fi/io,  Thitl'  son  Boon  diea  and  leaves  a  targe  quantity  of  oionoy,  which 
therefore  was  probably  not  deemed  to  be  included  in  tlie  usufruct  (ih.  ^  12}, 


Ch  v] 


Creation  of  usufruct 


489 


a  road,  during  the  legatee's  life,  or  else  formally  tu  constitute 
such  &  right,  subject  to  a  guaranty  of  restitution  on  hia  death, 
natural  or  civil  (D.  xxxiii  2  fr  I).  If  a  right  of  access,  through, 
other  partB  of  the  testator's  or  grantor*8  land  or  otherwise,  was 
necefesary  for  the  fructuary  of  a  farm,  although  not  named  in 
the  will  or  grant,  he  couUi  claim  it  from  tiie  heir,  and  even  in 
spite  of  the  testator's  having  declared  that  the  heir  need  not 
give  it  (Vat.  54;  D.vii6  fr  i  §§1—3). 

A  usufruct  extends  over  imperceptible  accretions,  but  not 
over  an  island  in  a  river  which  has  arisen  by  itself,  though  its 
proximity  may  make  it  an  accretion  to  the  ownership  of  the 
land  (D.  yii  I  fr  9  §  4). 

(e)     Creation  of  usufruct. 

The  mo9t  usual  way  in  which  a  usufruct  was  created  was  by 
legacy ;  which  veated  only  on  the  entry  of  the  heir  (D.  vii  3  §  2). 
A  direct  creation  by  will  might  take  place  in  two  ways.  The 
testator  either  granted  and  bequeathed  (do  lego)  the  usufruct^ 
or  in  granting  and  bequeathing  the  ownership,  reserved  {reci/n'£, 
deducit,  excipit)  for  the  heir  the  usufruct  (D.  vii  i  fr36§l). 
Inter  vivos,  it  was  either  created  directly  by  surrender  in  court, 
or  could  be  reserved  (for  the  grantor)  either  by  that  conveyance 
or  by  mancipation.  The  reservation  must  be  made  in  express 
words ;  for  otherwise,  if  a  usufruct  is  bequeathed  or  granted  to 
one  and  the  ownership  to  another,  the  owner  and  fructuary 
"wonld  have  a  joint  right  of  uaing  and  enjoying.  A  usufruct 
might  also  be  established  by  the  judge  in  a  suit  for  dividing  an 
inheritance  or  for  dividing  common  property.  All  these  methods 
— -legacy,  surrender,  deduction  on  mancipation,  adjudication — 
being  proceedinga  by  the  civil  law,  were  applicable  for  establish- 
ing usufructs  in  Italic  land,  or  in  mancipable  things  anywhere, 
between  Roman  citizei:is.  Land  in  the  pruvinces  was  incapable  of 
mancipation  or  surrender ;  and  therefore  for  provincial  land,  for 
noo-mancipable  things,  and  for  establishing  a  right  of  usufruct 
for  foreigners  other  means  were  required.  A  stipulation  con- 
firming a  bargain  wa^  resorted  to,  and  created  a  practical 
holding  {taitione  praektris)  though  not  a  legal  tenancy  of  the 
usufruct. 
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Bj  will  the  same  end  might  be  eflFected  by  imposing  on 
the  heir  (per  damnationem.)  the  duty  of  estabiishing,  or  of 
permitting,  a  usufruct  or  ita  equivalent.  The  form  fidei 
comr/nss^um  might  afso  be  used.  When  the  usufruct  was  once 
established  by  the  heir,  the  usufructuary  was  in  the  same 
position  as  if  it  had  been  left  him  by  do  !ego\  An  usufruct 
could  not  be  gained  by  usucapion. 

Whether  a  usufruct  could  be  made  dependent  on  a  con- 
dition, or  restricted  in  length,  or  made  to  commence  at  a 
future  date^  depended  on  the  mode  of  establiahmeat.  Bequest 
admitted  of  all  these  modifications,  whether  the  usufruct  was 
established  directly  or  by  reservation.  Surrender  in  court  and 
adjudication  being  dependent  on  a  proceeding  by  statute  {tegie 
actio)  probabty  (but  cf.  D,  x  2  fr  i6  §  2)  could  not  be  applied  to 
create  directly  a  usufruct  in  the  future  (ear  certo  tempore  et 
condicione).  Whether  it  could  by  these  means  be  created  by 
way  of  reservation  was  not  certain.  But  there  was  no  objection 
to  the  usufruct  being  limited  ad  cerium  tem.pus.  So  by  manci- 
pation such  a  limited  usufruct  {e.ff.  hie  fundus  mifti  emptu^  esto 
deducto  usttfructu  usque  ad  Kal.  ntartias)  could  be  made,  accord- 
ing to  Paul,  who  speaks  of  it  however  as  a  matter  of  theory 
rather  than  of  practice.  Pomponiua  denied  its  establishment 
whether  by  mancipation  or  by  surrender:  a  practical  trans- 
ference of  the  thing  was  alone  possible  (Vat.  47 — 50,  82;  Gai.  ii 
31,  32;  D.  ix3tLii2  friQ;  Kli3fr44§5). 

(/)     Extinction  of  usufruct. 

A  usufruct  13  attached  to  a  person  {cohaeret  personae  D.  xxjuv 
3frS§3)  and  is  therefore  wholly  lost  by  his  deaths  or  by 
forfeiture  of  his  civil  position  {capitis  deminutio),  which  in 
some  cases   amounted  to  civil  death  (c£  Qai.  iii  153):   Paul 

I  A  vsu&uct  once  eetablished  atood  OH  its  owQ  baaiR:  cf,  Cic  Top, 
iv2i  Si pcUerfatruluit  uxori  andllanim  t«Mm  fnictwm.  legavit  a  ^iio  neque 
a  Mteundo  fter^e  Ugavit^  jtmrUio  JiUo  mulier  iLsam  fructum  non  amittet. 
Quod  enlm  temei  testarn^tito  alicui  dutitm  eai,  id  ab  eO  iKviii/  cui  datum  «ff 
aa/erri  iiort  pottMt,  Hepv^nat  eitiin  recte  cuxipere  ei  invilnm  redden,  I 
under&tand  the  son  to  have  boconie  heir  and  to  have  died  before  puberty 
but  after  the  usufruct  was  established  by  hia  entry :  the  pupitluj'  Bulwtitute 
then  became  heir,  without  affecting  the  wife^a  uaufract. 
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mentions  deportation,  penal  servitude,  arrogation,  and  adoption 
(iii6§29).  But  any  cap.  dem.,  even  when  purely  technical, 
was  regarded  as  changing  the  person  (see  my  note  on  De  itsufr. 
fr25§2).  Such  a  loss  occurred  whether  the  usufruct  was 
eatabltshed  by  one  of  the  civil  law  forms  or  under  praetorian 
protection,  e.g.  in  provincial  land.  It  is  obvious  that  this  might 
lead  to  much  practical  inconvenience ;  for  iuatance  when  a 
woman  having  a  usufruct  passed  into  hand,  or  either  man  or 
woman  passed  into  handtake.  In  order  to  meet  the  difHculty 
conveyancers  adopted  the  plan  of  adding,  at  least  in  witis,  to  the 
grant  of  a  usufruct  such  words  as  qiwtiensgue  capiie  minutus 
erit,  ei  lego^  or  quotient  amissus  erit.etc.:  thus  reconstituting  the 
tiaufruct  afresh  as  often  as  it  was  lost.  This  was  confirmed  by 
a  rescript  of  Caracalla  (D.  xxxiiia  frzj).  Or  much  the  same 
end  was  obtained  by  bequeathing  the  usufruct  in  ginffulos  annos, 
for  loss  of  usufruct  being  loss  only  of  what  was  already  estab- 
lished, at  the  end  of  the  year  a  new  usufruct  arose  under  the 
terms  of  the  will,  unaffected  by  the  cause  of  the  previous  loss, 
A  usufruct  vested  (dies  cedit)  only  when  the  time  for  actual 
exercise  came,  and,  if  bequeathed  by  will,  vested,  not  on  the 
death  of  the  testator  (as  Labeo  held),  like  other  legacies,  but  (if 
unconditional)  on  the  heir's  entry,  and  was  thus  not  affected  by 
a  previous  cap.  dem.  (Vat.  60 — 64;  D.  vii  i  fr  25  §  2  ;  tit.  4  fr  i, 

fr  3  pr). 

A  usufruct  was  lost  by  the  destruction,  or  complete  change, 
total  and  permanent,  of  the  object;  e.g.  by  the  burning  down  or 
fall  of  a  house,  even  though  it  were  rebuilt  afterwards.  If  the 
usufruct  of  a  vacant  plot  {area)  is  left,  and  a  house  is  built  on 
it,  the  usufruct  13  lost  (the  builder  being  liable  to  a  suit  by 
the  usufructuary).  But  the  usufruct  of  a  farm  is  not  lost  by 
the  fall  of  the  homestead,  nor  that  of  land  by  the  establishment 
or  removal  of  vineyards,  or  by  temporary  inundation.  The 
usufruct  of  a  wood  is  lost  by  its  being  cut  down  and  the  ground 
sown ;  that  of  a  mass  of  inetal  by  its  bemg  made  into  a  cup,  or 
vice  versa;  that  of  a  bath-house  by  its  being  made  into  a  dwelling- 
house  or  shop ;  that  of  a  slave,  who  was  an  actor,  by  testator's 
having  turned  him  to  other  services;  that  of  a  four-in-hand  by 
the  death  of  one  of  the  horses,  unless  the  horses  themselves,  and 
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not  the  quadriga,  were  the  subject  of  the  usufruct  {D.  vii  4 
fr  5  ^  2 —  1 2,  23,  24 ;  Paul  iii  6  §  3 1 )» 

A  usufruct  is  also  lost  by  neglect  to  exercise  the  right  for 
the  period  of  two  years  in  the  case  of  land,  of  one  year  in  the 
case  of  a  moveable.  This  applied  to  a  practical  holding  in 
fulfilment  of  a  trust  as  well  as  to  a  fully  established  usufruct. 
The  exercise  need  not  be  by  the  fructuary  himself:  it  was 
enoHgh  if  someone  enjoyed  it  on  his  account.  If  he  has  sold 
or  leased  the  usufruct,  the  use  of  the  money-value  was  regarded 
as  a  constructive  use  of  the  thing,  and  therefore  it  mattered  not 
whether  the  purchaser  or  leasee  actually  used  the  thing  or  not 
(Paul  iii  6  §  30 ;  D.  vii  1  fr  38  ;  tit.  6  fr  3).  If  a  slave  ran  away, 
the  usufruct  in  him  was  not  lost,  any  more  than  the  civil 
possession  of  the  owner  (Vat.  89). 

If  the  owner  acquire  the  usufruct,  or  the  fructuary  acquire 
the  ownership,  the  usufruct  is  merged.  No  one  can  have  a 
usufruct  in  hia  own  property  {nuUi  res  sua  servit).  It  is  often 
said  that  the  uaufruct  when  lost  returns  to  the  owDenship,  but 
this  only  means  that  the  uwner  is  now  no  longer  hindered  by 
the  temporary  right  of  another  from  using,  enjoying  and  dis- 
poijing  of  the  thing  as  he  pleases  (Paul iii  6  §28;  D.  vii  i  &3 
g  2 ;  tit.  6  fr  5  pr;  xxiii  3  fr  78  pr). 

(gf)     Transfer  of  usufruct. 

No  personal  servitude  is  capable  of  being  transferred  by  the 
holder  to  anyone  else  so  as  to  attach  it  to  that  person  and 
make  it  dependent  on  the  transferee's  life  instead  of  on  the 
transferor's.  If  a  fructuary  goes  through  the  form  of  surrender 
to  anyone  except  the  owner,  the  surrender  goes  for  nothings 
the  usufruct  continues  in  the  surrenderor,  and  on  loss  by  him 
passes  to  the  owner  If  he  surrenders  to  the  owner,  the  usufruct 
is  at  once  merged  (Gai. ii  30;  Paul  iii  6  §  33).  The  bequest  of 
B  usufruct  is  only  good  if  the  testator  have  the  full  ownership 
or  acquire  it  before  he  die  (D,  xxx  fr  24  §  [ ).  If  a  usufruct  was 
bequeathed  to  one  person  in  trust  for  another  who  was  accord- 
ingly put  into  possession  by  the  legatee,  in  strict  law  the 
usufruct  wft.s  dependent  un  the  legatee's  life,  but  the  proctor 
protected  the  trust  by  treating  the  legatee  by  trust  as  if  he  were 
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himself  fructuary.  He  could  not  give  him  the  right  under 
the  civil  law  {dominium  usu&fructtts)  but  he  gave  him  the  potssea- 
sion  of  the  usufruct^  i.e,  the  practical  usufruct  (D.  xxxLii2  fr29; 
vii  6  fr  5). 

Wlien  a  fructuary  aold  or  leased  his  right,  the  purchaser  or 
lessee  obtained,  not  the  right  itself,  but  the  practical  exercise  of 
it,  so  long  as  the  fructuary  retained  it.  He  had  at  moat,  as  in 
English  law  it  might  be  called,  an  estate  pur  autre  me.  This 
was  the  means  adopted  to  effect  a  practical  transference,  the 
consideration  being  real  or  nominal  {numrno  uno)  according  to 
circumstances  (D.xxiii  3  fr  66;  Vat  50J. 

{h)     Acquisition  of  usufruct  through  others. 

A  town  could  acquire  a  usufruct  by  bequest  to  its  burghers 
{municifes),  not  ipso  jure  but  by  the  praetor's  protection.  As 
no  man  could  be  supposed  to  Hve  longer  than  lOOyearB,  this 
period  was  taken  for  the  duration  of  a  town's  usufruct  (D,  vii  i 
fr  56  ;  xxxiii  2  fr  8). 

When  a  slave  (or  son  under  power)  acquired  a  usufruct  by 
stipulation^  it  was  at  once  estabUahtid  in  the  person  of  his  master 
or  father:  the  slave  could  even  stipulate  for  it  to  commence 
after  his  own  death.  But  if  it  was  bequeathed  to  him,  it 
appears  to  have  been  established  in  his  person.  So  aUo  if  he 
was  made  heir,  and  the  propriety  was  unconditionally  bequeathed 
away  and  the  usufruct  reserved  :  if  the  propriety  was  bequeathed 
away  on  condition,  then  the  full  ownership  having  been 
acquired  through  the  i^lave  by  his  master,  the  usufruct  would 
remain  with  ths  master  wheu  the  condition  occurred  and  the 
bare  propriety  passed  away  (Vat.  57,  82;  ct  Cod.  iii  33  fr  17;  and 
my  note  on  D.  vii  1  fr  6  §  2).  A  slave  was  incapable  of  acquir- 
ing a  usufruct  by  surrender  in  court  or  adjudication.  By  man- 
cipation a  usufnict  could  be  acquired  through  a  slave,  only  if 
the  owaership  was  mancipated  to  him,  and  his  master  then 
reraancipated  it,  reserving  the  usufruct  of  course  for  himself 
(Vat.  51).  There  was  much  debate  whether,  when  a  usufruct 
was  acquired  through  a  slave,  its  continuance  was  affected  by 
the  total  or  partial  alienation  of  the  slave.  JuUan  held  that  it 
was  not  (Cod.  iii  33  fr  15). 
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(j)     Division  aod  accrual  of  usufruct. 

A  usufruct  is  divisible:  it  may  be  created  in  shares  to 
several  persons  and  each  share  may  be  lost  separately  from  the 
others ;  it  may  be  created  in  a  thing  which  is  owned  in  common 
by  several  persona,  and  the  usnfructnary  and  each  co-owner  or 
co-heir  will  be  mutually  resfmnsible  according  to  their  shares  ; 
if  the  promiser  of  a  usufruct  dies,  each  of  his  heirs  will  be  liable 
to  the  stipulator  for  his  share  of  the  obligation :  and,  by  the 
lex  Falcidia,  the  heir  can  claim  a  fourth  part  of  any  usufruct 
bequeathed  (D.  vii  i  fr  5).  It  may  be  actually  (or  practically) 
divided,  either  (in  the  case  of  land)  by  dividing  the  land  into 
portions  and  restricting  the  usufruct  of  the  co-fructuaries  to 
one  of  Buch  portions;  or  by  selling  or  lettmg  the  usufruct  and 
dividing  the  proceeds;  or  by  arrangements  for  occupation  in 
turns  (cf.  D.  X  3  fr7§io). 

When  a  usufruct  is  left  by  do  lego  bequest  jointly  (con- 
junctim)  to  two  persons,  on  one  losing  it  hia  share  accrues  to 
the  others.  The  saroe  is  the  case  when  it  is  left  to  a  slave,  the 
common  property  of  two  perHons ;  and  also  if  it  be  left  by  0, 
do  lego  bequest  separately  to  two  persons,  for  then  each  has  a 
right  to  the  whole,  and  it  is  only  by  the  existence  of  an  equal 
right  in  someone  else,  that  he  is  for  the  time  limited  to  enjoy  only 
a  share  of  it  {concursu  divistts  est  uausfructu^).  Nor  is  accrual 
prevented  by  the  fact  that  one  of  the  fructuaries  may  have 
acquired  the  ownership:  the  praetor  granted  an  analogous 
action,  i,e.  treated  the  case  as  if  (partial)  merger  had  not 
taken  place.  If  a  testator  appointed  two  heirs  and  bequeathed 
the  ownership  of  something  away,  reserving  the  usufruct,  the 
heirs  were  held  to  have  from  the  commencement  only  a  share 
in  the  usufruct;  and  there  would  consequently  be  no  accrual  to 
the  other,  if  the  one  lost  it  (Vat,  ;'5 — yg;  Pauliii6  §  26). 
"When  a  usufnict  is  given  by  a  damnatory  legacy  or  sineTidi 
modo  or  Jideiconimisso  to  more  than  one  person  jointly,  the 
heir  was  bound  only  to  establish  partial  usufructs  and  there  is 
DO  accrual  (Vat.  85),  But  if  it  were  given  to  several  persona 
separately,  the  heir  is  bound  alike  to  ail,  and  will  have  to 
establish  the  whole  usufruct  for  one  and  pay  the  value  to  each 
of  the  others  (Gai,  ii  205  ;  D.  ixxiii  2  fr  14). 
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(k)    Usufructuary'g  action. 

Whea  once  a  usufruct  is  established  in  a  person  the 
ftnctuary  had  an  action  (eivilis  or  utiUs)  in  rem  to  euforce 
his  right  to  use  and  take  the  fruits.  It  was  a  vindication 
{petit  or  viiidicat  vAttvifmctum),  and  was  sometimes  called 
COJifeasoria  as  calling  oti  the  defendant  to  ailmit  {cottfit-eri) 
plaintiff's  right.  It  is  not  available  when  time  or  other  cir- 
cumstances have  determined  the  usufruct.  It  lay  not  only 
against  the  owner  but  against  anyone  in  possession.  If  there 
was  a  right  of  road  or  water  or  any  other  servitude  btilwnglng 
to  the  land  or  house  of  which  one  had  the  usufnict,  and  hia 
neighbour  obatructed  him,  he  brought  tbia  action,  claiming 
not  the  servitude  itself  in  so  many  words^  as  he  would  if  he 
were  owner,  but  the  right  to  uee  and  enjoy  the  thing  and 
all  belonging  to  it,  {Si  vicintta  non  paiiatur  eum  ire  agere, 
ten etur  quasi  non  patiatiir  uti  fr'ui.)  The  action  carried  with 
it  a  claim  for  all  past  fruits  which  he  bad  been  prevented  from 
taking;  and,  if  his  usufruct  expired  during  the  process  of  the 
action,  he  was  entitled  not  only  to  its  reestablishment,  but 
to  a  guaranty  against  any  difficulties  from  the  conduct  of  the 
possessor,  who  might  for  instance  have  pledged  it.  As  in  other 
real  actions  omnis  causa  resHtitenda  est  (D,  vii  6  fr  i  pr,  fr  5 
^i — 5,  viii  5  fr2pr;  Vat.  46).  It  was  disputed  whether  this 
actinn  could  be  brought  after  ono  or  (in  ca.se  of  land)  two  years 
(Cod.  iii  33  ft-  16  pr).  A  usufructuary  could  also  bring  the 
Publicittfict.  (p.  442  sqq.). 

On  the  other  hand  the  owner  had  an  action,  called  riegatoria, 
against  anyone  who  asserted  a  right  to  the  usufruct.  The 
owner  did  not  claim  the  usufruct ;  he  could  not  claim  as  a 
separate  right  what  was  already  included  in  hits  rights  as 
owner:  hia  claim  was  that  defendant  had  no  right  uti  Jriti 
without  his  consent;  or  that  he  had  himself  the  right  of 
prohibiting  defendant.  The  action  carried  with  it  a  right  to 
compensation  for  any  fruits  taken  (D.  vii  6  fr  5  pr,  6). 

Interdicts  could  not  be  brought  in  the  ordinary  terms  by  or 
against  a  usufructuary.  If  forcibly  prohibited  from  enjoyment, 
he  could  not  bri&g  the  interdict  de  vi,  because  he  was  not 
properly  dejectus.      Nor  could  an  interdict  be  brought  against 
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him  simply  as  possessor,   for  he  did  not  possess.     Analogous 

(utilia)  interdicts  were  allowed.  t,e.  the  language  of  the  inter- 
dicts WM  altered  either  by  adding  or  substituting  utt/riti  to  op 
tor poaaidere  (Vat.  90 — 93). 

2.  'Fi^ictus'  always  inelnded  ii^s,  so  that  a  bequest  of 
fructus  deducU/  usu  waa  an  impossible  bequest ;  and  if  a  usufruct 

be  left  and  the  fnwius  is  taken  away,  the  whole  is  taken  away. 
If  itstts  be  left  to  one  and  fructiis  or  itsusftmctua  to  another, 
the  two  will  be  sharers  in  the  use  (Paul  iii  6§24;  D.  vii  ! 
fr  42  pr ;  tit.  S  fr  (4  §  1  )■  '  Annui  fructiis'  is  the  same  as  usus- 
fi'uctus  (D.xxxiiia  fr4i). 

3.  Operae  {servi}  had  the  same  content  as  u^itsfructtts,  but 
did  not  perish  by  death,  or  by  cap.  dent,  of  the  person  entitled, 
or  by  nonuse.  If  however  the  slave  became  by  usucapion  the 
property  of  another,  the  operae  were  lost  (D.  vii  7  fr  2 — 5, 
xxxiii  2  it  2), 

4.  Usus  (or  nudus  U8us,  i.e.  without^'uc^us)  was  a  personal 
servitude  made  and  ended  in  the  same  way  oa  usu&uct  (D. 
vii  I  f r  3  §3).  But  it  could  not  be  divided:  nor  could  it  be 
sold  or  let  or  granted  gratuitously  to  another  (D.  vii  S  fr  1 1,  19). 
There  was  a  good  deal  of  discussion  ae  to  the  rights  of  the 
usuary;  but  on  the  whole  it  was  held  that  the  use  of  a  houae 
was  the  right  of  dwelling  there  with  a  person's  family  and 
dependents,  though  there  was  some  dilficulty  at  first  in  con- 'J 
ceding  this  to  a  woman  uauary.  But  lodgers  could  be  allowed 
only  if  the  uauary  dwelt  there  himself.  The  owner  could  be 
excluded^  even  though  the  houije  was  tw>  large  for  the  ustiary's 
requii-emenls  (fr2 — 6,  22§i).  The  use  of  a  country  estate 
{fundus)  carried,  besides  this,  the  right  of  takit^g.  for  daily 
use  of  the  famiij  and  guests,  ordinary  products,  such  as 
vegetables,  fruit,  flowers,  wood,  straw,  and  perhaps  aUo  wine 
and  oil,  and  even  of  carrying  such  if  plentiful  to  town.  The 
usuary  could  prevent  the  owner's  using  the  estate  except  to 
see  to  the  cultivation,  but  could  not  forbid  the  farm  servants 
being  there  (fr  10  §  4. — &■  12  §  i).    The  use  of  cattle  {pecas) 
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included  only  the  matuire  and  a  tittle  mitk :  the  use  of  slaves 
or  oien  or  horses  included  all  their  usual  work  (fr  12  §3 — 16» 

15  §0. 

The  uauary  (by  bequest)  of  a  house  wilt  share  with  the  heir 
the  duty  of  repairs,  hut  if  the  heir  fructum  acdpiat  (i.e.  have 
the  rent  T)  the  whole  duty  fells  on  him,  while  if  the  heir  can 
from  the  nature  of  the  thing  get  no  produce,  the  legatee  must 
repair  (fr  tS). 

Hadrian  decided  that  the  usuary  of  a  wood  had  the  right 
of  felling  and  selling,  for  otherwise  he  wuuld  get  nothing  frotu 
the  bequest  (fr  22  pr), 

5.  Habitatio  did  not  differ  practically  from  the  use  of 
a  house.  It  was  disputed  among  the  republican  lawyers 
whether  the  right  was  for  one  year  or  for  life ;  the  latter 
opinion  prevailed  (D.  vii  8,  fr  10  pr  §  3  ;  see  au  instance  in 
xiyix  5  ft"  2y,  and  cf,  fr  32).  The  right  was  not  lost,  by  non-use 
or  by  capitis  deminutio  (D.  vii  8  fr  lO  pr). 


CHAPTER  VI. 

SERVITUDES  (continued}. 


Praediokum  SEHviTUTES,  '  Easements'. 

1.  Servitudes,  like  usufruct,  are  jui-a  in  re  aliena.  They 
entitle  the  owners  of  the  land  or  buildings  to  which  they  are 
appurtenant  to  make  certain  use  of  others'  land  or  buildingSj 
or  to  restrict  these  others  in  their  own  use  and  dealings  with 
them.  Servitudes  appurtenant  to  lands  are  called  servitutes 
praediotum  msticorum,  those  appurtenant  to  buildings  are 
aertdtutes  praediorum  urbanorum.  The  name*  is  derived  from 
their  being  chiefly  in  use  in  the  country  or  in  town  respectively, 
but  wherever  situate  the  character  of  the  easements  is  the 

1  Simikrlj  in  legociea  ur^m  (Km%  urhana  pentit  refer  not  to  the 
place  where  tboy  are,  but  to  tho  character  of  tho  service  or  of  the  supply 
(D,  mil  fr99;  sxsiiig  fr4  §5;  L  16  fr  166,  210), 


eaBementB 


same  (D.  viii'4  f r  i  ;  L  16  (r  19S).  What  U  a  right  (jus)  as 
regards  the  dominant  tenement  is  a  servitude  sa  regards  the 
other,  which  is  therefore  said  servire,  while  the  dominant 
tenement  ia  aaid  acquir&re,  retinere,  amittere,  etc.,  aervitjUem. 
Servitudes  cannot  exist  in  gross,  i,€,  otherwise  than  appurtenant 
to  particular  lands  or  houses  (D.  I  fr  15  ;  cf.  xxxiii  3  fr  5), 

Ownei-ship  includes  control  over  the  land  or  building,  and 
freedom  from  interference  with  the  air  above  and  the  ground 
below.  Apart  from  any  reptrictiona  made  by  the  St^ite,  or 
anything  threatening  danger  or  injury  to  neighbours,  an  ol^^ler 
can  keep  others  from  his  place  and  deal  as  he  chooses  with 
it  himself  (2  fr9).  So  far  as  he  ia  bound  to  admit  others  or 
is  restricted  in  his  own  actiim,  hia  land  or  buildings  are  un<ier 
some  servitude,  which  has  been  duly  established  by  birn  or  his 
predecessors  in  title  and  continues  until  duly  eitinguiahed  by 
waiver  or  neglect  to  use. 

2.  Principal  easements.  The  principal  rural  servitudes 
are  rights  of  way  and  of  leading  and  di-awiog  water  (aquae  ductw, 
(iq.  kavsius^).  Iter  or  jv^  eundi  is  a  right  of  passage  on  foot 
or  horseback  over  others'  land,  including  carriage  iu  a  sedan; 
ac^ua  or  jus  agendi  is  a  right  of  driving  jumetita,  i.e.  horses, 
mules,  assea,  whether  yoked  to  a  waggon  or  carriage  or  not, 
and  includes  i(er;  via  is  a  general  right  of  road  for  all  purposes, 
walking,  riding*  drivings  and  (as  most  lawyers  thought)  of 
drawing,  ao  however  as  not  to  injure  the  crops  or  interfere 
with  fniit  trees  overhead*  (3  fr  i,  7,  12),  If  a  right  of  road 
is    granted   without    other    indication,    the    grantee    can    go 

^  Rafei-encea  mileus  otherwise  stated  are  all  to  the  varioua  titles  of  this 
viiith  bfjok  of  the  DigesL 

'  The  two  oxpreMsiotis  are  found  togatlier  in  Cic.  Q.  Fr.  iU  1  §  3  where 
it  wail  proposed  to  lead  water  frum  one  farm  to  another:  Ai^mi  a^aa 
dimpta  H  sjvs  atpia^i  jure  fojistttuto  et  gpnt'tute  f'jtndo  illi  imponta  tam«n 
itog  prctium  servare  pogn  'If  water  be  ta.ken  (from  fann  A)  aud  a  riglit  uf 
leading  the  water  established  (for  farm  S)  and  a  servitude  (for  the  supply 
of  the  water)  impo&od  (on  farm  A),  stiU  we  should  get  our  prioe  (for 
farm  Ay 

^  Qui  viain  Aabtnt  eundi  agendique  Ju8  kcd>ent:  plerigue  (putatii) 
et  traheiidi  quoqtta  lapidem  atti  ti^nm,  el  rectum  hastam  ferendi  _;*«, 
inodo  fmciiu  non  iaedal  (3  fr?  ;  cf.  6  fr  1 1}-  BiJckmg  {Pand,  g  tyo  n.  29) 
coupArea  the  phrase  of  Oermaii  oountrj-folk  '  to  p&aa  with  &  ladou  hay-cart' 
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on  aay  vacant  part  that  he  chooees  in  a  reasonable  ma&Der 
(civiUter^),  and  the  owner  of  the  servient  tenement  must  not 
hinder  him;  but  if  a  way  be  once  laid  out,  thenceforth  the 
servitude  is  limited  to  that.  The  breadth  aufficient  ia  deter- 
mined in  case  of  disagreement  by  an  arbiter.  For  a  via  the 
XII  tables  preycribed  a  minimum  brefidth  of  eight  feet,  and  at 
an  angle  sixteen  feet  (i  fr9;  3  fr  8,  13).  But  a  smaller  breadth 
was  allowed  (3  fr23  pr).  If  it  be  required,  the  road  may  be 
made  solid  (l  fr  10),  but  must  not  (without  special  direction) 
be  paved  (5  fr4  §  5):  and  the  right  of  pawtjage  or  driving  {iter, 
actus)  does  not  authorise  the  erection  of  a  bridge  over  a  stream 
(D.  xx^fix  3  fr  1 1  pr),  A  right  of  passage  over  a  lake  was  some- 
tiroes  created  (3  fr  23  §  i).  For  leading  water,  pipes  may  be 
laid  without  special  agreement,  aud  may  foe  carried  under 
riveiB,  but  paved  conduits,  being  uuuaual,  require  agreement^ 
and  CHtinot  be  taken  under  a  river  for  fear  of  percolation ;  nor 
should  water  be  led  in  an  arch  over  others'  road  (D.  i&.  fr  1 1  pr ; 
frl7  §  l);  nor  along  a  public  road  without  the  permission  of  the 
emperor  (16.  fr  1 8  §  i ). 

Other  rural  servitudes  are  such  as  patsturing  cattle  (yjascffWV), 
driving  them,  or  a  certain  number  of  them^  to  water  {pecoris 
ad  aquam  appulsus),  burning  lime  (calcis  coquendae),  digging 
aand,  taking  sticks  from  a  coppice,  depositing  materials  (D.  viii 
3  fr  I  §  I,  fr4 — 6 ;  cf  xliii  20  fr  i  §  r8).  A  right  of  pasturing 
cattle  might  perhaps^  be  accompanied  by  a  right  of  having 
a  reruge-hut  on  the  pasture  ground  (3  fr6|  i).  Quarries  were 
sometimes  subject  to  a  custom,  by  which,  on  a  certain  payment 
being  made^  anyone  could  cut  and  remove  stone  in  a  reasonable 
way  (4  fr  1 3  §  1  )• 

The  principal  urban  servitudes  are  rights  of  light  and 
prospect  (ne  iu/mW6w*',  ;»roBpedui,  ojjffcitiiur),  of  passing  sbreama 
of  water  or  raindrip  into  or  over  your  neighbour's  house  or 
area  {f-uininum  or  stillicidii  avertendt  servitv^*),  of  resting  your 

*  Cf.  CHc.  Ca^ji.  19  ^  54  Si  via  tit  imniUnita,  {lex)  Jubet  qua  velit  Offefe 
Juinentum. 

'  A  termtut  luminum  '  itf  vieinvs  luwiuia  7ioetra  ejxipiat'  ia  difficult 
clearly  to  distinguish  frdm  ne  l-am.  ojiciatur  (tit.  2  (r4)- 

3  Cf.  Cic.  L^ff.  i  4  §  14  <^iid  hortant?  %t  libeUot  conjidam  de  ttiittaidi- 
ontm  ac  de  parietumjuref 
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beams  on  another';^  waII  {ttgnum  immittendi  ot  oneris/e7-ejtdi)A 
of  projecting  a  balcony  over  others'  ground,   of  seudtng  yoiir] 
sewer  through  others'  land,  or  yoitr  smctke  through  his  house. 
The  first  two  are  often  expressed  by  altiiis  tollendi'  or  nequid 
uki%t9  toUatur;    and    such  a  prohihition   may  alM  prevent  a  I 
neighbour  from  throwing  back  the  raindrip,  etc.  into  your  place 
(2fri,fr2;  5frS§5)- 

3-  Nature  of  easementH.  A  servitude  consists  not  ml 
the  performance  of  some  act  by  the  owner  or  occupier  of  the 
servient  teneroent^  but  in  his  refraining  from  taking  action  and 
his  acquiescence  in  action  taken  on  the  part  of  the  dominant 
tenement.  Hence  the  owner  of  the  servient  tenement  has  no  j 
duty  of  repairing  the  road  or  water-course,  but  must  give] 
facilities  for  this  bein^'  done.  If  however  the  wall  or  buildings 
which  is  under  a  servitude  boimd  to  support  a  neighbour's 
beams,  is  ruinous,  the  owner  of  the  servient  tenement  is  in 
this  case  (by  Seivins'  opinion  prevailing  over  Aquilius')  bound 
to  repair  by  the  character  of  the  particular  servitude,  or  else  to 
abandon  the  servient  tenement  (2  fr  33  ;  4  fr  i  [  ;  5  fr  6  §  2). 

A   servitude   must   be    for   the  permauent  service  of  the ' 
dominant  tenement,  so  far  ag  it  really  requires  such  seivice,  not , 
for  the  accidental  convenience  or  casual  caprice  of  its  owner,! 
Hence  a  servient  tenement  must  be  neighbouring,  th-jugh  not  ■ 
necessarily  contiguous  ( I  fr  15  ;  2  fr  3S  ;  5  fr  5) :  water  must  be 
led  or  drawn  from  a-  permanent  natural  spring  or  stream,  not  | 
a  mere  local  pool  with  stagniint  water  (3  fr  28;  cf.  tit.  4  fr  3pr; 
x:Uii22§4).      A  right   uf  taking  bnck-earth  or  pottem'  clay 
is  a  servitude,  if  the  bricks  are  for  the  farm  or  homestead,  and 
the  pots  are  for  holding  or  exporting  the  produce  of  the  farm : 
if  the  bricks  and  pots  are  for  sale,  the  right  is  rather  usufruct 
than  rural  servitude  (5  fr  6  pr), 


^  A  JIM  altivi  toltendi  is  eonietimas  spokeo  of  b}:  Gains  (D.  viii  2  fr  ; ; 
Iiut.  1131)  but  it  is  not  easy  to  eipljun  why  the  eiercise  of  an  owtier'a 
ordinary  riglib*  flliould  be  rcgnrdod  as  a  special  i>nvilege,  imd  na  the  result 
of  a  neigbboiir's  being  under  a  aervitude.  Such  cases  probably  oriae  when 
freedom  is  acquired  (so  as  to  apiwiir  a  new  right)  by  the  waiver  or  giber 
extinction  of  a  servitude  (cf.  D.  viti  2  fr  2t ;  and  my  uotA  iu  De  utufructUy 
p.  19a). 
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Urban  servitudes  could  not  be  pledged.  Kiiral  aervitudea 
could ;  at  least  an  agreement  could  be  made  that  so  long  as  the 
debt  was  Dot  paid  the  creditor  having  n  neighbouring  farm 
might  use  the  servitudes  and  have  an  eventual  power  of  sale  to 
a  neighbour  (D.  xx  i  fr  1 1  §  3,  12). 

4.  Creation  of  easements.  Subject  to  such  conditions 
various  other  scrvitudea  may  be  created,  and  a  special  modus  may 
be  attached  to  ordinary  servitudes,  limiting  the  time  of  their 
exm-eise,  or  the  kind  of  animals  used  or  of  load  carried  on  a  road 
(r  fr4  §  1).  They  cannot  in  strict  law  be  creatfd  from  or  only 
till  a  future  date,  or  under  a  condition  :  bnt  a  pica  of  bargain 
agreed  or  of  fraud  ivould  be  allowed  against  anyone  suing  in 
defiance  of  an  agreement  to  that  etfcct  (i  fr4pr).  And  an 
agreement  may  provide  against  obetiuction  of  future  lights,  or 
for  a  servitude  for  a  future  building  (2  fr  22,  23),  or  for  finding 
and  then  leading  water  (3  fr  JO),  But  in  a  conditional  legacy  of 
a  tarm  and  an  absolute  legacy  of  a  right  of  road  for  it.  there 
may  be,  when  the  legacy  is  due,  nothing  to  support  the  ap- 
purtenance, and  the  road  would  therefore  be  lost  (D-  ixxiii  3 
fr3). 

On  Italian  soil  servitudes  are  created  by  surrender  in  court 
{in  jure  csssio),  and  rural  servitudes  can  also  be  created  by 
mancipation  (Gai.  ii  17,  29).  Both  rural  and  urban  servitiidi-a 
can  be  reserved  (recipi,  e^cipi)  on  mancipation^;  ».e.  an  owner 
in  disposing  of  a  house  or  land  can  impose  on  it  a.  servitude 
in  favour  of  another  house  or  other  land  which  he  retains;  or 
he  may  impose  a  servitude  on  what  he  retains  in  favour  of  the 
other.  But  he  cannot  impose  a  servitude  on  what  is  not  his 
own,  nor  can  he  reserve  a  servitude  for  any  but  hia  own  tene- 
ments (4.fr3,6,  8),  Servitudes  are  alao  created  (and  this  is 
the  regular  mode  in  provincial  land)  by  bargain  confirmed 
by  stipulation  (Gai.  ii  31);  and  the  creation  of  them  can  be 
imposed  on  an  heir  by  will  (4frr6).  Servitudes  can  also  be 
created  by  adjudication    in    the   proceedings  fur  dividing  an 

1  A  case  of  rc^rvatlon  of  a  servitude  on  mancipation  ie  given  in  Cic, 
Orat.  i  39  §  109  where  the  vendor  of  a  house  in  nianeipio  Imnitui  uii  tunc 
e**ettt  tin  recepit.  The  piurhiwer  took  recepis  in  the  aenae  of  'guaranteed,' 
and  baaed  an  extravagant  claim  on  It.    See  Essflj'  appended  to  this  Book. 
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inheritaace  or  common  property  (D.  x  2  fr  22  ;  3  fr  7  §  i).  The 
usual  form  in  creating  a  positive  servitude  is  jus  illi  esse,  trs, 

affere,  or  stilliddiurn  ire  teciuvi  illius  avertere,  or  aquani  per 
illiuji  funduni  ducere^  etc.  In  negative  servitudes  the  form  is 
jus  illi  non  esse  invito  me  {vicino)  ieciuni  aUius  tollere,  or 
luminibifs  o^cere:  and  a  person  is  invitiis  who  does  not  consent 
(2  fr  S,  etc.).  Servitudes  duly  created,  whether  by  Btiputation 
or  otherwise,  run  with  the  tenements  (3  fr  25  ;  6-36;  4  fr  12 ; 
5  fr  20  §  1).  The  legacy  of  a  house,  which  rests  on  another  of 
testator^s,  in  such  words  as  tabernam  Tneam  uti  tntnc  est  do  lego, 
carries  with  it  the  right  to  support  by  the  other,  whether  such 
right  existed  before  or  not  (D.  xxxiii  3  fr  i). 

A  light  of  road  or  of  water  or  an  urban  servitude  being 
granted  to  one  does  not  preclude  a  like  right  beiag  grouted  to 
others,  if  compatible  with  the  first  (3  fr  2  §  2  ;  4  fr  15  ;  xHli  20 
fr  4).  In  giajiting  a  tight  of  leading  water,  the  consent,  not 
only  uf  all  the  ownera  of  the  laod,  but  of  all  entitled  lo  water 
therefroiD,  is  required,  but  subsequent  assent  is  sufficient.  If 
a  public  road  or  river  intervene,  it  may  be  crossed,  but  a  sacred, 
religious  or  inviulable  {sanctus)  place  may  not  (D.  xxxix  3  fr  8, 
9i  17  ^  2,  3).  One  of  several  co-ownera  cannot  acquire  or 
impose  a  servitude  for  or  on  the  common  property  (i  frz; 
3  frig;  fr27;  4  frS);  all  must  join,  and  if  they  do  not  join 
at  once,  then  the  ac(|uisition  dates  from  the  act  of  the  last 
co-owner  (3  fr  i  r ;  4  fr  6  §2;  fr  18). 

A  servitude  ia  a  whole  and  not  divisible.  Each  co-owner 
of  the  doniinunt  teneTnent  can  claim  the  right ;  each  co-owner 
of  the  servient  tenement  has  to  allow  the  right  (1  fr  17 ;  3  fr  19), 
It  cannot  be  partly  lost  or  partly  gained  (i  fr3;  fr  8  §  r ;  3  fr  18, 
fr  34;  4  fr6  §  I ;  cf  D.xliii  20  fr  l  §§  17, 18);  one  co-owner  cannot 
gain  e.g.  a  right  of  road  for  the  common  farm  unless  the  other 
co-owner  has  a  title  also  (D,  xxxiJi  3  fr  3)-  But  this  does  not 
prevent  a  dominant  owner  from  giving  up  the  right  so  far  ag 
concerns  a  part  of  the  servient  land  (r  fr6),  or  prevent  the 
whole  road  necessary  for  access  to  some  place  being  gradually 
acquired  by  a  series  of  grants  or  stipulations  over  different 
pieces  of  [and  (3  fr  38,  cf.  fr  7  §  i ), 

There  can  be  no  relation  of  servitude  between  two  tene- 
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Tnents  of  the  same  owner.  If  the  owner  of  a  dominant  tene- 
raeot  become  owner  also  of  the  servient  tenetaent  or  vice  versa^ 
the  servitude  is  merged,  t.e.  extinguished  hy  confusion.  But 
not  if  the  confusion  aflfect  part  only;  the  part  not  confused 
retains  the  servitude  as  a  whole  (2  fr30;  3  fr27;  4  fr  lO). 

Sen'itudes  cannot  be  acquired  (separately  from  the  buildings 
or  lands)  by  use,  not  only  because  of  the  impossibility,  as  the 
lawyers  catne  to  consider,  of  continued  possesaion  of  an  inoor- 
poral  right,  but  because  the  le^i  Scribonta  abolished  such  an 
acquisition  (i  1t4;  D.  xli  3  fr4  §28;  fr  10  §  i).  A  right  of  lead- 
ing water  ami  of  protecting  lower  lands  from  the  rush  of 
water,  by  the  maintenance  of  banks  and  drains  in  the  lands 
above,  were  however  exceptioos  so  far  that  the  claimant  need 
not  prove  the  origin,  bub  only  the  long  continued  use  without 
force,  concealment  Of  request  (5  fr  10):  and  such  a  presumption 
of  legal  origin  was  allowed  for  other  servitudes  also  (16.  xxxlx  3 
fr  I  §23;  xliii  19  fr5  §3;  Cod.iii34  fr  i,  2). 

5.  Loss  of  easements.  Urban  servitudes  are  lost  by  a 
two-years' maintenance  of  defiant  freedom'  from  the  servitude 
claimed  (D.  viii  2  fr6,  [8  §2).  provided  the  house  maintaining 
the  freedom  be  possessed  by  the  same  person  for  the  two 
yeara  (2  fr32§  i)-  Rural  servitudes  are  lost  by  non-use  for 
two  years  (Paul  i  17),  To  prevent  the  lowi,  the  servitude  must 
be  exercised  according  to  the  terms  of  its  constitution ;  if 
it  is  for  a  road  by  day,  it  must  be  used  by  day ;  if  for  a 
particular  beast  or  vehicle,  no  other  kind  of  beast  or  vehicle 
will  do  (1  fr  4  §  1  ;  6  fr  7,  1 1).  The  use  may  be  exercised 
either  by  the  owner  or  his  slave  or  guest  or  tenant  or  by  a 
fructuary  or  any  other  person,  (rightfully  or  not)  using  it  as  a 
servitude  of  right  belonging  to  this  particular  farm  or  building 
(6  fr  5,  12,20 — 25).  Satis  est  fundi  nomine  itum  esse  {6fr6 
pr).    A  road  to  a  tomb  is  not  lost  by  non-use  (6  fr4). 

6.  Actions.  Actions  may  be  brought  to  claim  or  enforce 
the  observance  of  eervitudes,  or  to  deny  a  right  to  servi- 
tudes.    The    former    is    called    (as   in    the    case   of    usufruct) 


^  e.ff.  by  blocking  up  the  hole  in  which  the  doniEnQnt  party  claittied  to 
initert  beatos;  by  building  higbor  in  contradiction  yf  a  servitude  not  to  do 
so;  eti. 
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cotf/essoria,  the  latter  negatorvi  or  eoniraria.     But  they  can 
be  brought,  the  first  only  by  the  owner  of  the  land  or  bouae 
to   which  the  servitude    is  attached,  the  second  only  by  the 
owner  of  that  which  is  alleged  to  bo  servient,  and  againat  the 
obstructor,  who  will  usually  from  the  nnture  of  the  case  be  the 
owner  of  a  neighbouring  house  or  land.     Owners  in  cummon 
have  each  a  right  to  bring  thetie  actions,    The  aim  of  the  action 
wa8  to  have  the  servitude,  or  freedom  from  servitude,  recognised 
and  respected,  and  obstructiona  removed,  and  sometimes  security 
given    for   future  conduct,  and   cnnipensatitiru  for  any  damage 
suatained,     Refusal    was    puuishable    by   the    plaintiff's    Being 
allowed  to  Hx  the  amount  of  damages  on  oath  (D.  viii  5  fr  2  pr, 
§  i;  fr4  ^2^ — 4;  fr  7,  10  §  1,12).    Where  the  claimant  of  a  servi- 
tude brings  his  action  declaring  that  his  neighbour  has  no  right 
to  build  higher,  and  no  defence  is  made  aod  the  building  isj 
not  begun,  the  judge  will  simply  have  to  direct  the  defendant 
to  give  his  bond  {cavere)  not  to  build    higher  until   he   has 
brought  an  action  and  proved  his  right  to  do  so.    So  if  &n  in- J 
teoded  builder  brought  an  action  to  establish  his  right  to  build 
higher,  without   his   neighbour'^  consent*  and   no  defence  is 
made,  the  judge  will  Bimply  direct  the  defendant  to  give  aJ 
bond  not  to  give  him  'notice  of  new  work'  or  forcibly  to  obatruct  j 
his  building  (D.  xxxix  i  fr  1  5).     The  pledgee  of  &  farm  has  aal 
analugoua  action  to  enforce  servitudes  due  tu  it  (D.  viii  1  fr  i6)J 

The  ' pt/ssessor,'  le.  the  party  who  has  the  right  to  stand  on 
his  defence,  is  the  one  who  is  in  the  practical  enjoymeut  of 
the  servitude  claimed,  or  of  the  freedom  from  the  servitude 
alleged:  e.g.  ia  the  case  of  a  servitude  by  which  I  must  bej 
allowed  to  raise  my  house  if  I  wish,  the  possessor  is  the  owner 
of  the  alleged  servient  tenement  before  the  house  Is  raised,  but 
after  it  is  raised,  the  possessor  is  the  owner  of  the  dominant  j 
house  (5  fr6§i;  3  §  3). 

To  protect  the  enjoynaent  of  servitudes  (which  is  Analogous 
to  possession  of  land  by  its  owner)  until,  if  necessary,  a  suit 
for  detennining  the  right  can  be  tried,  interdicts  were  issued 
on  proof  of  recent  actual  enjoyment  fur  a  time.  fSee  the 
f(jllowing  sections.)  Judgment  on  trial  of  an  interdict  does 
not  rank  as  a  decision  on  the  right,  but  only  as  an  allowance  orj 
bar  of  the  use  (D.  xix  i  fc  35). 
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CHAPTEK  VII. 


PROTECTION    OF    EASEMENTS  AND  THE  LIKE. 
1.      InTERDICTUM  D£  ITINKRE  AGTUQUE  J^RIVATO^. 

This  interdict  is  open  to  anyone  who  has  used  a  foot  or 
bridle  path  (iter)  or  curt  road  {actus)  for  at  least  thirty  days' 
Tvithia  a  year  preceding  its  issue,  provided  he  has  used  the 
way,  ;tH  against  his  adversary,  without  force,  concealment  or 
permifision.  His  right  la  not  inquired  into,  but  he  must  have 
used  it  as  of  righti,  either  hiinaelf  or  through  another  (his  farraer> 
gueat  or  friend)  using  it  as  his  roadj.  A  use  free  from  fault  fur 
and  within  the  period  ia  not  the  less  available  because  subsequent 
use  has  been  contrary  to  prohibition  or  stealthy  or  peruiissive: 
DOFj  if  my  own  use  ia  faulty  throughout,  is  the  use  of  another 
in  my  name  aa  of  right  any  good  to  me.  A  fructuary  (of 
a  neighbouring  farm)  can  have  the  interdict  as  well  as  the 
owner,  if  each  has  made  the  required  use.  And  a  purchaser, 
legatee  in  pofisession,  donee,  husband  with  dowry,  cau  avail 
himself  of  his  predecessor's  use.  If  the  purchase  was  by 
mandate,  the  purchaser  can  allege  the  mandalee'a  use  (D.  xliii 
i9fri  ^2— 4,  II,  12;  fr3  pr— Jio.  fr?). 

If  the  land  through  which  the  way  po&ses  has  been  inun- 
dated one  year,  the  claimaiit  can  obtnin  a  reinstatemeat  so  as 
to  avail  himself  of  his  use  in  the  previous  year.  If  in  con- 
sequence of  inundation  or  other  incouvenieuce  he  has  used  a 
different  road,  he  does  not  thereby  acquire  auy  right  to  the 
new  road,  and  his  non-use  of  the  old  road  both  in  this  and  the 
previous  year  prevents  his  claiming  this  interdict  (ib.  f r  l  §§6, 
9),  The  damages  are  reckoned  on  the  basis  of  the  plaintiff's 
interest  in  not  being  obstructed  in  the  use  (ib.  f r  3  §  3). 

*  Thue  and  other  mterdicte  jire  referred  to  in  Cic.  Caecin.  13,  quoted 
in  note,  p,  464. 

•  i.e.  as  most  take  it '  on  thirty  separate  days ' :  or,  as  some  take  itj '  for 
a  period  of  thirty  daya,*  cf  fr  1  ^§2,  13. 
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Another  interdict  was  open  to  anyone  who  desired  power 
to  ri^pair  the  road,  but  in  this  case  he  must  shew  not  merely 
use  but  a  right  to  repair  in  the  way  or  to  the  extent  which,  he 
is  exercising  it.  And  such  a  right  incKides  an  af  course  a  right 
to  bring  the  materials  over  a  suitable  part  of  the  land^  ttud  if 
necessary  to  erect  a  bridge.  Plaintiff  can  be  called  on  to  give 
security  against  damage  {ib.  fr  3  §  1 1 — fr  5  §  1).  This  interdict 
ia  not  merely  possessory:  it  protects  the  right  of  a  quasi-owner  ' 
(D.  xiiii  I  fr  2  §  2). 

2.       I^'TKRIUCTVM   BK   AQUA    COTTlIilANA    ET   AESTIVA. 

Similar  interdicts  were  available  to  protect  a  right  of  lead- 
ing water.  8nch  a  right  might  be  either  for  leading  it  on  any 
day  in  the  year,  or  only  in  summer,  i.e.  the  six  months  from  the 
veiTial  to  the  autumnal  equinox.  The  farmer  was  called  a<pia 
cottidif-in/i,  whether  used  or  not  on  some  days  or  during  some  part 
of  the  year ;  the  latter  was  aqua  aestiva,  though  the  water  might 
as  a  fact  be  obtainable  at  all  seasons  of  Ghe  year.  Both  interdicts 
were  available,  if  a  single  day's  or  night's  use  as  of  right,  not  vi 
aut  clam  aut  precario,  coutd  be  ahewn ;  even  though  plaintiff  had 
also  used  it  not  as  of  righr..  The  use  for  the  former  interdict 
must  be  within  the  preceding  year  {Mi  hoc  anno)  from  the  date 
of  the  interdict;  for  the  latter,  within  the  preceding  summer 
(^h'  pjiore  a&tateX  so  that  if  the  interdict  were  brought  m 
autumn  or  winter,  not  the  last  summer  but  the  one  before  that 
would  be  referred  to,  priore  being  the  former  of  two  (D.  xliii  20 
fr  I  ^  1—4,  20,  31—34).  An  analoguua  interdict  was  allowed 
if  the  right  was  claimed  for  a  winter  use  only ;  or  if  the  uses 
were  shewn  to  be  in  the  present  or  last  summer,  not  the  preced- 
ing {ih.  fr  I  §§  J5,  36).  Successors  and  purchasers  are  entitled 
to  the  use  of  the  interdict  as  in  the  case  of  a  right  of  road 

A  right  to  the  water  properly  e-stablished  is  not  necessary 
for  this  interdict,  if  the  applicant  shewg  a  use  under  what  he 
believed  to  be  a  right,  though  he  were  mistaken  in  feet  (not  in 
law,  fr  [  §  10).  The  use  must  be  according  to  the  character 
and  within  the  limits  of  the  presumed  right;  and  must  be 
claimed  according  to  its  character  (fr  1  §§  15.  22).     Any  inter- 
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ference  with  the  use,  either  direct  or  incidental,  bj  operations 
on  the  land  interrupting  or  vitiating  the  water,  justify  the 
interdict  (t6.  §  37),  If  more  than  one  person  has  a  right  of  this 
kind,  a  double  interdict  will  lie  to  determine  their  respective 
claims ;  and  arrangements  between  them  for  use  of  each  other's 
right  will  not  impair  their  own  right  as  against  the  land-owner 
(fri  §26;  frs). 

The  interdict  is  available  though  the  water  be  led  into 
buildings  {urbana  praedia ;  cf.  D.  l  16  fr  rgS)  and  not  uaed  only 
for  irrigation:  and  it  maybe  in  or  outside  the  city.  Nor  does 
it  matter  whether  the  water  is  cold,  or,  aft  at  Hierapolia,  warm 
(fri  §§11—14). 

A  similar  interdict  was  open  to  one  who  had  a  right, 
whether  attached  to  his  person  or  to  his  land^  to  take  water 
from  the  public  reservoir  {casteUii.m).  Such  a  right  could  be 
obtained  only  by  grant  from  the  emperor.  In  this  case  the 
interdict  does  not  me^eIy^  as  in  former  caaes,  prepare  the  matter 
for  a  regular  suit  on  the  right,  but  ascertains  the  right  finally 
(it.  fr  1^38— 44)- 

3.    Interdictum  db  rivis. 

An  interdict  to  permit  clearing  and  repairs  of  the  cuts, 
channels,  and  protecting  sides  of  a  watercourse  was  granted  to 
one  pntving  a  use  without  inquiry  into  his  right-  But  the 
repair  must  be  limited  to  the  use  claimed  and  the  character  of 
the  channel,  which  mnet  as  a  rule,  according  to  the  early 
lawyers,  not  be  lowered  or  raised  or  widened  or  extended 
or  covered  if  open,  or  opened  if  shut,  though  Ulpian  considered 
that  covering  or  opening  might  be  allowed,  if  not  fihewn  by  the 
opponent  to  be  injurious  to  him.  The  change  of  an  earth 
course  by  putting  tiles  or  cement^  or  vice  versa,  was  apparently 
allowed,  at  any  rate  where  there  weis  no  substantial  objection. 
A  new  canal  or  a  course  of  pipe.s  in  the  stream  might  be  made 
under  the  protection  of  an  analogous  interdict.  Ail  streams 
whether  on  public  or  private  soil  admit  of  this  interdict. 
Ditches  and  wells  are  also  within  its  scope-  The  person 
using  the  interdict  may  be  called  on  to  give  security  against 
possible  damage.     He  cannot  be  stopped  by  notice  of  objection 
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ta  a  new  work  (op.  novi  nuntiatio),  but  is  of  course  liable  to  ani 
action  denying  his  right  to  the  servitude  (D.  xliii  21). 

Similar  interdicts  (rfe  fonts)  apply  to  preveot  interference 
with  the  use  or  repair  of  any  spring,  lake,  baain,  or  well  con- 
taining  spring   water,    which    a    person    claimg   the    right    of  ] 
drawing  water  from  or  of  watering  cattle  at.     The  qualifica- 
tions for  obtaining  this  interdict  are  the  ganie  as  dtt  ctq.  due. . 
(D-  Kiiii  22). 

4.  Intkrdictum  j>k  cloacis. 

An  interdict  was  also  obtainable  to  permit  one  whose  sewers 
passed  into  others'  houses  or  buildings  to  cleanse  or  repair  them„  ] 
and  if  necessary  to  tjike  up  the  pavement  for  the  purpose.     He 
had  to  give  security  against  possible  damage,  and  of  course  to 
restore  the  place.     The   iiiterdict  applied  also,  if  the  sewer) 
passed  into  a  field.     The  great  importance  of  the  work  to  the 
general  health  and  security  of  the  buildiogs  made  the  praetor 
omit  tlie  rei:[uirement  qiiod  non  vi^  non  clam,  nutt  precario  ab\ 
illo  tisus  es:  the  sewer  should  be  cleansed  or  repaired,  however] 
little  right  to  the  posst-ssion  the  applicant  bad. 

Anyone  who  desired    to   make  a  sewer  opening  into   the  < 
public  sewer  was  to  be  permitted  to  do  so,  without  injury  to 
the  public  service.     The  control  lay  with  the  caretaker  of  the 
public  roada  (D.  xUii  25). 

The  following  interdicts  deal  with  fiimilar  matters  to  servi-] 
tudes. 

5.  There  were  two  interdicts  de  ai^oribus  caeden-dis  to  free  a 
person  from  trees  in  his  neighbour's  gi-ound  overhanging  his  own  , 
house  or  land.     The  former  dealt  with  trees  from  one  man's 
house  overhanging  his  neighbour's  house  and  gave  the  latter 
the  rij^ht,  if  the  owner  would  not  cut  down  the  tree,  himself  to 
cut  it  down,  either  so  far  as  it  overhung,  or,  as  most  lawyci^ 
held,  from  the  roots;  and  to  keep  the  wood,     A  usiifrucluary 
had  the  same  right;  if  the  injured  house  was  the  property  of^ 
two  persons,  either  had  the  right  to  take  action  in  full.     Vines] 
were  included  under  trees.     The  other  interdict  was  based  onj 
the  xri  tables  and  provided  that,  if  a  tree  in  country  land  hung  I 
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over  neighbouring  land^  the  owner  of  the  latter,  in  default  (after 
ftutamooa)  of  the  owner's  doing  it  himself,  might  cleat-  {suh- 
Uicare)  up  to  fifteeiQ  feet  from  the  ground,  so  as  to  prevent  bis 
being  uversbftdowed  (D.  xliii  27),  Any  domittus  (usufructuary^ 
Publician  posseaaor  ?)  has  this  right  (Paulv6§13). 

6.  On  the  other  hand  the  owner  of  a  tree  had  a  right 
protected  by  an  interdict  de  glande  letjenda  to  pick  up  aeorits 
(extended  by  interpretatiun  to  include  all  fruits)  which  fell 
upoQ  another's  land,  but  not  oftener  than  every  other  day. 
The  owner  of  the  tree  might  be  called  on  to  give  security 
against  possible  damage.  If  the  owner  of  the  laud  where  the 
acorns  lay  sent  in  cattle  to  eat  them,  he  was  liable  to  an  action  ad 
exhibendutn  or  on  the  case  (D,  xliii  2S;  X4  fr9§  i  ;  xix  5  fr  14  §3). 


CHAPTER   VIIL 


PROTECriON  AGAINST  DAMAGE  FROM  NEIGHBOURTNQ  BUILDINGS 
AND  AGAINST  INTERFEKENCE    WITH   POSSESSION. 

There  were  four  general  proceedings  (besides  any  special 
claims  to  servitudes)  for  securing  land  and  buildings  against 
danger  or  injury  from  others'  action,  and  especially  from 
erections  or  works  on  neiglibouring  lands.  The  first  three 
ai'e  only  precautionary,  and  are  directed  chiefly  against  build- 
ings or  works  on  neighbouring  land:  the  last  {quod  wt  ant 
clam)  18  of  wider  acope  and  is  concerned  with  the  past.  All 
these  proceedings  rest  chiefly  on  the  natural  claim  of  an  owner 
or  other  interested  pei"S0D,  that  his  neighbours  or  others  shall 
not  interfere  injuriously  with  his  land^  nor  so  work  their  own 
land,  or  so  omit  to  repair  their  buildings,  as  to  put  the  former 
to  unnecessary  loss  or  peril. 

1,     DaMA'I    INFECTL 

(ff)  The  damage  to  a  neighbour  which  might  result  from 
the  ruinous  condition  of  buildings  or  faulty  work  was  a  subject 
of  the  old  Ugis  actio,  and  was  the  only  matter  for  which 
that   procedure  was  still  possible^   in    Gains'  time,  except  in 

1  See  Wlfl*Mflk*a  Buggeetion  aa  to  the  cause  of  this  retention  (below» 
B«ok  VI  chap.  v). 
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suits  before  the  centumviri  (iv  3 1 ).  But  in  practice,  as  he 
says,  it  was  supefseded  by  the  remedy  which  the  praetor's 
edict  supplied.  The  provisions  of  the  edict  ou  this  head 
are  preserved  to  us  by  Ulpiaii  in  the  Digest  (xx^ix  2  fr  7  pr). 
The  matter  is  conataDtly  referred  to  as  datnimm  in/eclum, 
i.e.  loss  or  damage  not  yet  suffered\  but  apprehended  (i6. 
fr  2).  It  iududed  all  loss  which  was  likely  to  arise  from 
the  faulty  condition  {viiio)  of  a  house,  or  of  a  work  which  was 
being  done  on  a  house  or  in  any  place,  in  city  or  country,  private 
or  public  (tr  19  §  1). 

(6)  On  application  ipostdatio)  to  the  praetor  and  oath  of 
the  peraon  who  stood  in  fear  or  of  his  representative,  that  the 
application  wae  made  in  good  faith,  the  praetor  required  the 
owner  of  the  dangerous  building  to  give  the  applicant  a  bond 
or  recognizance  (Cffue^'e)  to  make  good  to  him,  so  fer  as  his 
interest  extended,  any  damage  which  might  ensue.  A  part- 
owDer  need  not  give  a  bond  to  cover  more  than  his  own 
share  of  the  damage.  If  thera  was  dispute  as  to  the  owner- 
ship, the  possessor  waa  called  on  to  give  the  bond  with 
a  proviso  dealing  with  the  case  of  his  not  being  owner.  An 
owner  gave  only  his  own  promiae  {reprovusii);  others  had 
to  give  a  surety  also  {satis  dedit).  The  praetor  after  hearing 
the  case  decided  for  what  period  the  bond  should  extend :  and, 
if  he  thought  fit,  renewed  it  when  expired.  In  the  case  of 
damage  from  erections  on  a  public  river  or  on  its  bank,  the 
regular  period  was  ten  years.  If  such  bond  was  not  given, 
the  praetor  directed  the  applicant  to  take  possession  of  the 
buildiog  in  question  (in  possessionem  ire  jussii).  If  the  owner 
refused  admiseion,  the  praetor  did  nob  coerce  him  by  taking 
pledges,  but  granted  the  complainant  an  action  {in  factum) 
against  the  owner  for  the  full  amtjunt  to  which  he  would  be 
liable  if  he  had  duly  given  the  bond.  If,  while  complainant 
was  in  possession,  anyone  else  made  a  like  application,  and 
complainant  did  not  give  security  (i.e,  promise  with  surety),  the 
praetor  directed  the  second  complainant  to  be  in  possession 
along   with    the    first  (Ekiict  ap.  D-  fr  7  pr,  4  §  2,  15  pr;    x  3 

'  damnum  facere  t&  usually,  as  here,  to  make  a  Iohb,  i.a  to  auffer  it : 
damnum  dare  ii  to  ca\ise  Iqhbj  c£  D.  ib,  fr  26. 


Clivin] 


Damni  infeoH 


511 


Notice  of  the  upplication  had  to  be  given  to  the  owner  or  to 
his  agent  or  to  lodgers,  or  left;  at  his  house,  and,  if  it  v,'as  part 
of  an  inherktaDce  the  heir  of  which  had  not  yet  entered,  it 
was  thought  advisable  to  a3ix  a  notice  to  the  building  itself 

(c)  The  oath  of  good  faith  was  sufficient  to  (jiiaHfy  an  appli- 
cant; he  was  not  questioned  as  to  his  interest  or  the  vicinity  of 
his  house.  The  praetor  however  could  refuse,  if  he  thought  fit. 
Neighbours,  even  though  there  might  be  other  houses  inter- 
vening, even  lodgera  or  their  wives  or  persons  living  with  them, 
could  apply.  An  aualugous  bond  was  obtainable,  at  least  in 
Antonine  times,  by  superficiai-iea  and  usufructuaries  (frl3 
%3 — 5  §®^-  -A-od  a  similar  right  belonged  to  anyone^  whether 
in  possessian  or  not,  who  was  responsible  for  the  endangered 
house  (e,g.  a  vendor  before  delivery),  the  damages  for  breach 
being  always  raeasured  by  the  interest  of  the  applicant  (fr  t8  pr 
^  7 — lo).  A  procurator  could  apply  and  take  oath  of  his 
principal's  good  faith,  but  must  give  security  for  his  principal's 
ratification :  the  principal  was  allowed  after  explanation 
(catisa  coffm'ia)  to  sue  t>n  the  bond  so  obtained  (fr  iS§  i6', 
39  §  5)'  Similarly  usufructuaries  and  superficiaries,  unless  the 
owner  gives  his  bond,  could  be  called  on  to  give  security :  if 
they  do  not  do  so,  whether  the  owner  is  therefore  compelled 
to  do  it,  or  the  complainant  is  sent  into  possessioni  they  will 
be  excluded  from  the  enjoyment  of  their  rights  (fr9^4,  s; 
fr  ro).  Whether  a  pi  edge -creditor,  or  bona  Jide  purchaser  with 
bad  title,  could  claim  euch  a  bond,  was  disputed  ;  they  were 
liable  to  give  a  bond,  but  there  were  doubts  whether  they  had 
to  give  a  surety  also  (fr  i  r,  13  pr  §9>.  Mere  casual  visitors  in 
the  endangered  house  had  no  right  to  apply  (fr  1 3  §  4).  As 
between  owner  and  supei"ficiary  or  usufructuary  or  lodf4:er  no 
such  right  existed :  they  had  their  own  actions  against  each 
other  (fr  iS  §§2, 3).  And  generally  the  proceedings  (damni 
iii/ecti)   are  justified    only   when    other   actions   do  not  avail 

(d)  The  bond  is  made  to  bind  the  promiser  and  his  heirs  or 
successora  and  those  whom  it  concerns  (ad  quos  ea  res  pertinet), 
i.e.  all  successors,  whether  universal  or  singular,  as  purchasers,  etc. 
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It  is  coaditioned  on  auy  daaiage  occurrini^  to  the  stipulator^ 
through  iautt  of  the  house  or  th^  place  or  the  work,  soipetimes 
of  thu  treea;  but  this  ia  understood  not  to  extend  to  any  natural 
fault  such  as  the  marshy  or  sandy  nature  ot"  the  soil  or  to  vi$ 
ttuijur  snch  as  earthquake,  hurricane,  violent  flood,  fire,  etc 
however  the  promiser  has  allowed  the  foundations  of  his  buildinj 
or  his  treea  to  become  so  weak  as  to  be  incapable  of  due  resist-' 
ance^  and  they  fall  and  damage  the  stipulators  house  or  crops, 
there  is  liability  (fr  34  §§  2 — 1 1).    But  he  is  not  liable,  if  he  digs 
a  well  ou  his  own  ground,  or  carries  up  his  buildings  higher, 
provided  he  is  under  no  servitude  and  is  acting  within   hi 
rights,  though  he  may  thereby  be  drawing  off  his  neighbour's 
water  or  obstructing'  hia  light  or  prospect.     In  such  a  c^ise  even 
u  proniiao  dumni  infecti  actually  given  cannot  be  enforced,    The 
stipulator  is  properly  said  not  to  be  making  a  loss  {damnu 
facere)  but  to  be  no  longer  enjoying  an  unearned  advantagi 
{fr24§13 — fr26;  fr3o). 

(e)  In  suing  on  the  bond  for  damages  each  plaintiff  (i 
more  than  cme)  sues  only  for  his  owii  share,  and  each  defendant 
is  liable  only  for  hia  own  sliare.  This  limitation  is  presupposed 
in  respect  of  the  stipulators:  a  man  stipulates  only  for  what  ia 
his  own  and  the  mention  uf  a  part  would  mean  a  reafcriction  to 
part  of  his  share;  but,  if  there  are  several  co-owners  of  the 
faultj'  building,  each  when  promising  must  limit  hia  liability  in 
express  words  (fr  27, 40  ^  2 — 4).  A  superficiary  will  claim  and 
be  liable  only  so  far  as  hia  building  or  flat  is  concerned  ;  the 
(bare)  owner  only  so  fa,r  as  the  ground  is  concerned ;  but  a 
complainant  is  entitled  to  security  for  the  whole,  and  if  he 
doea  not  get  it^  xviU  be  sent  into  possession  (fr  23,  39  §  2).  A 
reasonable  estimate  will  be  made  of  the  damage,  without  too^J 
much,  regard  to  expensive  decorations  (fr40  pr).  But  the  loa^^H 
of  rent,  by  lodgers'  leaving  and  by  others  being  deterred  from  ^ 
taking  rooms  owing  to  the  fear  of  accidents,  ia  fairly  included  in 
reckoning  the  damage  (fr  28,  29,  37,  43  §  i).  The  stipulator 
may  bring  the  action  more  than  once,  if  the  damage  is  repeated 
(D,  xlvi  8  fnii). 

{f)   Ifthe  building  fell  before  the  hond  was  given,  an  interdici 
was  granted  to  the  sufferer  to  compel  the  owner  to  remove  thi 
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fallen  md.tenala  aad  repair  the  damage,  or  else  to  abandon  the 
ownership.  But  if  tho  complftinant  had  negligently  omitted  to 
apply  to  the  praetor,  or  had  without  i,'ood  cause  omitted  to  use 
the  order,  or  had  left  the  plaee,  unless  from  fear  of  imminent 
petil,  he  would  not  be  oasisted  by  the  praetor  (D.  xzxix  2  fr  7 
§2 — frg  pr).  An  action  ad  eiEhihendum  lies  for  the  owner  of 
the  materials  against  the  pussessoi-  of  the  land  where  they  have 
fallen  {D.  X  4  fr  5  §5). 

(g)  When,  the  bond  not  being  given,  the  applicant  is  sent 
into  poeaession,  the  owner  is  not  turned  out,  but  anyone  {eg. 
pledgee  or  pledgor)  who  might  have  given  security  and  did  not, 
was  not  allowed  to  esercise  his  rights  agrtinst  those  in  possession 
(D.  xxxix  2  fr  15  §§  20,  24.  25).  If  more  than  one  applicant  la 
in  possession^  they  have  equal  rights  although  their  risk  may  be 
unequal  (16.  |  15*18).  If  the  dangerous  tenement,  whether 
land  or  building,  is  very  large,  the  possession  will  sometimes  be 
limited  to  a  part  only,  if  the  whole  is  not  under  suspicion 
(t6.  §§12—14;  fr  38).  Until  damage  actually  occurs  or  the 
praetor  issues  »■  second  decree,  tt  is  open  to  the  owner  to  give 
his  bond  and  free  his  possession.  There  is  no  obligation  in 
practice  on  those  in  possession  to  do  the  required  repairs.  If 
repaira  are  made  or  if  damage  occur,  the  owner  can  obtain 
discharge  only  by  recouping  the  coat  or  loss  (fr  15  §§  30,  33,  34, 
fr  16). 

(A)  If  the  bond  was  still  refused,  and  after  a  sufficient  in- 
terval the  matter  seemed  to  require  settlement,  the  praetor  put 
an  end  to  the  state  of  siispensiyn  by  a  second  decree.  He  bad  the 
applicant  or  applicants  in  possession  to  possess  (possidere  jus^it). 
Juat  as,  when  animals  have  caused  iiijuj-y,  their  owner  has  the 
choice  of  paying  damages  or  of  abandoning  his  ownership  of  the 
animal  to  the  injured  person  {noxae  dedere),  so  the  owner's 
refusal  to  give  a  bond  in  the  case  of  dangerous  buildings  or  to 
repay  any  damage  caused  is  treated  as  abandonment  of  hia 
rights.  The  praetor  cannot  confer  civil  ownership,  hut  hia 
second  decree  puts  the  complainants  into  the  position  of  owners 
(domini  coristitunntur);  they  hold  the  teneraent  in  bonis,  and  by 
usucapion  become  full  legal  owners.  The  tenement  ia  dis- 
charged from  all  claims  of  pledge  or  even  of  dowry,  uutesa  a 
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creditor,  desirous  of  retaining  his  pledge,  recoups  the  com-' 
plaioants   for  all    their  cost  or   loss.     The   onmer   is   ejected 
altogether  (fr  7  §  I,  1 5  §  [6,  44  §  I  ;  Xiiii  5  fr  I  ;  xH  2  fr  2  §  23X 
The  applicant,  now  praetorian  owner,  is  liable  like  any  other 
owner  to  ^ve  a  bond  damnt  ivfecti  to  other  applicants.     Any 
expenses  for  repairs  n^ade  by  one  of  the  applicants  in  possession 
will  be  apportioned  among  the  applicants  (if  more  than  one  are  ^m 
made  ownera)  by  a  suit  communi  dividundo  (fr  15  §  19).      If  »^| 
fnictitary  of  the  endangered  tenement  is  sent  into  possession     '"' 
and  eventually  becomes  praetorian  owner,  he  holds  for  himself  ^| 
irrespective  of  the  duration  of  his  usufruct  (D.  vii  i  fr7§  0-B^ 
If  the  dangerous  tenement   is  perpetual  leasehold  {praexiium 
vectiffale),  it  is  not  susceptible  of  usucapion,  and  the  praetor 
therefore  varies  the  phrase  ;  he  does  not  bid  the  complainant, 
whom  he  has  sent  into  possession,  to  possess,  but  decrees  tbatj 
he  shall  hold  by  the  same  right  as  the  lessee  who  had  not] 
given  security  (D.  xxxix  2  fr  15  §36), 

(j)  When  an  unsafe  party  wall'  was  common  to  two  houses, 
it  was  usual  to  exchange  bonds  for  apprehended  damage,  but  it 
was  not  necessary  to  do  so  unless  one  of  the  owners  undertook  ji 
the  repair  alone  or  had  a  more  valuable  house,  so  that  the  H 
interests  of  the  two  owners  were  unequal.  If  either  demolished 
a  wall  which  was  adequate  for  the  burden,  he  was  liable  not 
only  for  the  cost  of  a  new  wall,  but  for  any  loss  suffered  by  the 
other  (fr  36.  37.  39  pr)- 

Where  a  private  erection  in  a  public  river  or  on  its  bank 
was  dangerous,  the  bond  is  limited  to  damage  arising  to  neigh- 
bours from  the  erection  and  takes  no  account  of  fault  in  the 
ground.     The  like  applies  to  any  paving  (mmiire)  of  the  public  ^h 
roads  which  private  persons  may  have  done  in  a  way  to  endanger  ^M 

*  ComijaM  Citk  Top.  4  S  22  Oninibut  ert  jut  panctem  direetitm  od 
pOtietim  communem  adjujig^e  vet  Koittinm  vel  foriiicaittm,  Sed  aui  ut' 
panete  cammjini  demolieitdo  damni  infecti  promiterit  turn  d^tsbiC  praattar§ 
quod  fornix  %ntii  fecerit:  ncn  en-im  ^*bj  t^tia  qui  demoiitut  est  dafnmm 
/aetata  etl,  ac.d  ejus  optrix  vitio  quod  ita  aedificatum  eat  ut  suMpemii  iion 
p9M<it,  i.e.  where  a  peraou  hns  built  an  aroh  at  right  angles  to  a  common 
wall  and  ro8tiug  ou  it,  the  co^awuer  of  th&  fomiuori  wuU  in  {lulliug  it  dowa  ^H 
to  make  a  attougcr  one  in  uot  boiiud  to  make  good  dtuiiHge  to  tlio  areh ;  ^W 
beoAUse  bin  neighbour  ought  to  have  huilt  his  arch  so  aa  to  stand  by  itself. 
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the  DeighbouHtig  housea.  Id  erectiaoa.  etc  on  public  roads  and 
rivers  the  bond  must  be  supported  by  a  surety  (fr  1 5  §2 — 8; 
fr24,  31  pr;  cf.  xUii  15).  Interdicts  (see  pp,  41 T,  41 3)  dealt  with 
the  protection  of  public  way 9,  etc.  on  public  grounds. 

{k)  Where  the  occaaton  for  thia  proceeding  arose  at  some 
distance  fram  Rome',  the  praetor,  if  local  inquiry  was  necessary, 
referred  the  matter  to  the  local  magistrates  so  far  ae  related  to 
the  boml  and  the  order  to  take  possession,  but  the  second  decree 
(conferring  ownership)  or  the  diacharge  of  the  first  decree  he 
reserved  to  himself.  An  action  waa  granted  against  any  local 
noagiritrate  who  did  not  attend  to  a  proper  application  (fr  i ,  4  §§  2, 
3,  7),  and  this  action  ran  for  and  against  heirs  without  limit  of 
time  (i6.  §  9). 

2.       AijVAE    PLUVIAE   ARCBNBAE   AOTIO. 

Special  precaution  was  taken  against  injury  from  the  flow 
of  rainwater,  if  it  was  due  to  a  neighbour's  act.  In  a  hilly 
agricultural  country  like  Italy  such  occurreuces  must  have 
been  frequent,  and  a  remedy  was  provided  in  early  times  by 
the  XIl  tables  (D.  si  7  fr  21  pr). 

The  suit '  for  keeping  off  rainwater '  applied  whenever  work 
done  by  hand  on  a  man's  own  land  interfered  with  the  natural 
flow  of  the  rainwater  (or  of  waters  swollen  by  rain),  so  as  to 
make  the  stream  larger  or  quicker  or  more  violent,  or  by  dam- 
ming it  up  make  it  overflow,  and  by  such  changes  make  it 
dangerous  to  a  neighbour's  land.  But  furrows  made  by  the 
plough  and  drains,  if  not  merely  beneficial  to  the  land  but 
necessary  to  prepare  for  sowing  and  planting,  did  not  justify  the 
action.  The  precise  limits  of  this  exception  were  the  subject 
of  discussion  among  the  early  lawyers  (D.  xxxix  3  fr  I  pr— ^9), 
The  damage  might  be  caused  either  by  a  work  on  upper  land 
increasing  or  turning  the  flow  on  to  lower  land,  or  by  work  on 
lower  land  preventing  water  from  running  off  higher  land.     In 

^  In  thfl  lex  Jiubria  a  20  the  local  nmgistrateB  iu  CiaalpiDe  Qbu]  ore 
directed  to  eierciHe  thia  jurisdiction  of  requiring  recogniznacea  (whether  by 
personal  promise  or  additional  surety)  and  of  giving  an  action  for  damage 
suffered,  when  recognizancea  had  been  demanded  but  not  given.  Conformity 
to  the  rules  and  fonnJila  set  out  by  the  praetor  pere^rinus  at  Rome  ia 
eiprewlj  enjoined. 

33—2 
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soDie  cases  lands  were  subject  to  statutable  regulations,  imposed 
by  the  State  or  leader  of  a  colony,  by  which  the  owner  of  certain 
lands  had  a  right  to  the  protection  of  banks  or  trenches 
aDOther's  land:  but  aa  a  rule  lower  latids  were  held  to  be  undi 
a  natural  fiervitude  to  higher  lands  and  bound  to  receive  the 
flow  of  water,  unless  caused  by  works  done  within  the  memory 
of  man'.  It  was  not  necessary  to  shew  when  such  works  were 
done,  nor  to  produce  witnesses  to  anything  but  the  tradition  of 
the  fact  {fr  i  §  lo,  22,  23 ;  fr  3  pr  §  8).  d 

The  suit  lay  only  between  the  o^vners  of  the  land  concerned, 
it  related  otdy  to  the  future  {si  aqua  pluma  nocet  —  nocere  poterit 
D.  xl.  7  frzrpr),  and  aimed  at  compelling  the  owner  of  the 
Und>  *in  winch  the  work  was,  to  restare  effectually  the  previous 
condition  and  to  compensate  for  any  damage  occurring  since 
joinder  of  if«ue(D.  xxxtx  3  frj  §4,  fr  4pr,  6  §6).  If  the  damage 
was  due  to  the  natural  clogging  of  a  drain,  the  action  might  be 
brought  to  compel  the  owner  of  the  land  at  least  to  allow  the 
party  injured  to  clean  it;  if  a  bank,  either  natural  or  artificial 
but  ancient,  had  given  way,  some  held  that  this  or  an  analogous 
action  could  be  brought  for  the  same  purpose  ;  but  if  an  earth- 
quake or  violent  tempest  so  altered  the  lie  of  the  ground  as 
to  cause  damage,  only  the  later  lawyers  allowed  the  party 
injured  to  claim  entrance  and  permission  to  repair  (fr  2  pr — 16). 
But  thia  proceeding  did  not  apply  if  damage  was  done  to 
a  buildiug  or  iu  a  town"  {that  was  matter  for  an  action  den3'ing 
a  servitude) :  nor  for  retention  of  water  which  would  other- 
wise flow  down  to  a  neighbour;  nor  for  intercepting  springg^j 
which  had  previously  supplied  a  neighbour  (fr  i  ^  1 1,  12,  i?]^! 
23  ;  fr  2  §  9 ;  cf.  xxxix  2  fr  26).  If  the  work  was  done  on  pnblic  ^^ 
ground,  the  action  did  not  apply :  resort  must  be  bad  to 
proceedings  davmi  infecti.  For  damage  caused  before  actio: 
the  interdict  gworf  m  aut  clam  waa   available   (fr3§3;    fir  I 

§§  2,  3). 

'  Cf.  Cie.  Top,  9  §  39  Genm  ett  aqtm  plvvia  nocens:  tytt*  g«ntri»  format 
loci  intio  et  tHami  nocens  (i>.  two  sitecieu,  one  injurious  by  fault 
ground,  the  other  by  handworkj,  quorum  altera  jubetar  ab  arbeiero 
altera  non  jvhetur. 

^  Cf,  Cic  T<tp.  10  §43  Si  aqita  pluma  m  urbt;  noc^t-,  quoniam  r«  tota 
nuigi*  offrorum  ejif,  aquae  pluviae  arcendae  adigere  arbitruTn  wm  potti*. 
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Where  a  larmer  or  pnicurator  did  the  work  without  the 
knowledge  of  the  owner,  the  latter  was  only  bound  to  aUow 
restoratiiin  tu  be  made;  the  farmer  or  a^ent  himself  was  liable 
for  the  expense  and  for  the  damages  by  the  interdict  quod  vi 
avt  clam  (fr4  §§  2^  3,  fr  5),  Where  either  the  offetiiiiug  or  the 
injured  land  belonged  to  several  persons^  each  could  sue  or 
be  sued,  but  be  condemned  only  for  his  aliare  ;  if  one  restored 
the  work  and  paid  the  damages,  the  others  were  liable  only  to 
him  by  com.  div.  (fr  6  §  i  ;  fr  11  §§  i — 3).  If  the  owner  parte 
with  the  land  injured,  he  loses  his  right  to  sue  by  this  action, 
which  relates  to  the  future  only  and  must  therefore  be  brought 
by  the  purchaser  or  dooee  or  other  owner  for  the  time  being. 
If  the  owner  of  the  injurious  work  part  with  the  land  before 
actiuu  is  brought,  this  action  lies  against  the  purchaser,  partner, 
legatee,  donee,  etc.,  either  to  restore  if  he  choose,  or  to  permit 
the  restoration  ;  the  vendor  or  donor  is  liable  only  by  qtiod 
vi  ant  clam  to  compensate  for  past  injury  and  the  expense  of 
restoration  (fr6§4;  fr  12,  13).  A  fructuary  cannot  strictly 
sue  or  be  sued,  but  possibly  an  analogous  action  will  lie  (fr3§4; 
fr  22).  'l^he  owner  of  a  (arm  which  has  a  right  of  way  can 
bring  thi?  action  for  injury  to  the  road,  because  his  farm  is 
thereby  injni-ed  (fr  25). 

The  action  is  called  an  arbitrium,  and  the  judge  arbitei' 
(fF23  §2;  24  pr;  and  Cic.  I.e.).  It  waa  not  in  rem  aed  per- 
sanalis  (fr6§5),  i.e.  not  to  asaert  a  general  right  against  the 
world,  but  a  special  duty  of  the  owner  of  a  particular  piece  of 
laud  to  repair  a  wrong  he  had  done. 

3.    Opehis  ^forr  nuntiatio, 

(a)  This  wa^  a  proceeding  under  the  praetor's  edict,  when 
a  person  anticipates  danger  to,  or  interference  with  his  rights, 
from  new  works,  whether  on  public  or  on  private  ground,  in 
town  or  country,  in  Italy  or  in  the  provinces  (D.  xxsix  1  fr  t 
§  14,  fr  3  pr).  The  work  must  be  building  or  demolition  of 
building  or  some  construction  in  or  on  the  ground  which  gives 
it  a  new  character.  Necessary  repairs  to  old  buildings,  or 
(from  regard  to  public  health)  cleansing  of  foul  sewers  or 
streams  are   not   within   the   edict.     Nor  are   cutting    trees, 
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pruning  vines,  reaping  crops  (fr  i  §§  i  r,  t2,  fr  5  ^  ii,  13;  c£ 
Burckhard,  GlUck'a  Pand.  39,  p.  i6).  Works  already  completed 
are  objects  for  interdicts  such  as  quod  tfi  aut  cla?n  or  quod  in 
ioco  aacro  or  quod  in  Jlumine  publicot  not  for  this  proceeding, 
which  looks  to  the  tuture  (&  t  §  I ). 

This  proceeding  consists  in  a  notice  of  objection  given  on 
the  spot  or  t^pots  whore  the  work  is  being  done  to  the  occupant, 
whether  owner  or  not,  or  to  anyone  engag^  in  executing  tbe 
work^  or  to  any  person  (slave,  woman,  boy,  girl)  there  on  account 
of  the  responsible  person,  ao  that  it  raay  come  to  hb  knowledge. 
.  Notice  to  the  owner  or  master  himself  not  on  the  spot  is 
not  go<Ki.  The  notice  may  be  given  on  any  day  by  the 
objector  or  his  deputy  (fr  i  ^  3t  4 ;  5  §§  2 — 4),  and  must  specify 
whether  the  ob|ectioii  extends  to  the  whuie  Work  or  else  to 
what  part  of  it  {fr  5  §  15).  The  effect  of  the  notice  is  to  impose 
on  the  person  concerned  the  necessity  either  of  at  once  discon- 
tinuing the  work  or  of  giving  his  recognizance  for  the  removal 
of  it,  if  shewn  to  be  beyond  his  rights.  No  previous  application 
to  the  praetor  is  required,  but  the  notice  once  given,  if  the 
matter  is  not  settled  by  agreement,  puts  it  under  the  praetor's 
jtirisdiction  (fi-  i  g  3,  9;  fr  8  §  4).  The  recognizance  provides  as 
usual  for  obedience  to  the  judgment,  for  due  defence,  and  for 
absence  of  fraud.  If  the  recognizance  is  given,  the  notice  is 
practically  discharged  {remittitur),  and  the  work  if  on  private 
ground  Ciin  proceed ;  the  pmetor  by  an  interdict  prohibits  any 
interference  with  the  doer.  If  the  plaintiff  refuses  to  receive 
the  recognizance,  the  praetor  formally  discharges  the  notice. 
If  the  recognizance  is  not  given,  and  the  work  is  continued,  tha 
edict  is  infringed,  and  the  praetor  issues  an  interdict  directing 
the  doer,  whether  he  had  a  tegal  right  to  do  the  work  or  not,  to 
remove  everything  constructed,  until  the  notice  should  be  dis- 
charged or  deserve  discharge,  which  latter  phrase  includes  the 
case  of  the  recognizance  being  given  after  all.  Both  interdicts  ^^ 
can  be  brought  by  heirs :  against  heirs,  some  lawyers  thought^^H 
instead  of  the  interdict  for  restoration,  an  actiou  on  the  case  ^^ 
should  be  brought,  co  make  the  heira  allow  destruction  of  the 
work  by  the  notice-giver,  aud  pay  dnmages  to  the  extent  to  which 
they  have  benefited  (in  id  quod  ad  eos  pervenit,  fr  20 — 22). 
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(6)  The  exact  procedure  far  final  detormination  of  the  re- 
spective rights  is  not  iu  all  respects  clearV  but  appears  to  be  aa 
foUuWB.  Plaintiff  substantiates  his  application  Lo  the  praetor 
by  taking  an  oath  of  good  faith ;  if  he  is  acting  on  another'a 
behalf,  he  must  give  security  for  his  principal's  ratification  ((r  5 
§§  14,  iS).  The  praetor  after  a  preliraioary  hearing,  if  he  found 
farther  inquiry  into  the  rights  of  the  parties  to  be  necessary, 
formally  declared  that,  bo  far  as  plaintiff's  consent  WEia  legally 
necessary  to  the  work  in  question,  he  held  the  notice  binding, 
otherwise  he  discharged  it  {viissam  fecit).  He  would  then 
probably  send  the  parties  before  a  judex,  and  the  notice-giver 
would  have  to  prove  his  right  of  prohibiting  defendant's  work. 
If  he  gets  judgment  for  restoration  or  danoages  in  ilefault,  he 
could  then  proceed  to  enforce  it  by  means  of  an  arbitrator 
under  the  recognizance.  The  damages  would  be  for  the  value 
of  the  plaintiffs  interest  in  the  work's  not  being  danc.  If  he 
is  unsiicceasfiil,  th(5  notice  would  be  held  discharged,  and  the 
recognizance  would  drop.  The  discharge  of  the  notice  would 
not  bar  any  other  actions  which  plaintiff  niight  have  (D.  xliii 
25  pr— §3,  Jtxjdx  fr  19,  21  §§4,  7). 

(c)  The  notice  to  be  successful  Tnust  be  b^ted  either  on  a 
public  or  a  private  right  of  the  giver.  All  citizens  have  a  right 
to  stop  encroachmeuts  on  public  ground,  or  on  a  river  bank,  or  in 
a  sacred  or  religious  place,  or  any  building  contrary  to  statutory 
regulations  (D.  xxxix  i  fr  1  §  17).  In  -^uch  ca.'^es  the  doer  of  the 
work  need  give  only  his  own  recognizatjce  {repromissio).  A 
private  right  may  justify  the  notice  in  two  cases:  (1)  if 
another  builds  on  the  notice-giver's  ground  or  lets  something 
into  his  house,  etc.;  (2)  if  on  ground  in  his  possession  he  put 
works  likely  to  damage  the  notice-giver,  or  infringe  the  rights 
to  which  he  is  entitled  either  aa  owner  or  by  way  of  easement. 
In  both  cases  the  recognizance  must  be  supported  by  a  surety 
(aatisdatio).  In  the  former  case  however  it  is  in  practice 
better  to  protest  by  throwing  a  pebble  against  the  work,  and,  if 
the  doer  persist,  then  to  bring  the  interdict  quod  vi  aut  dam  or 
uti  possidetis,  because  by  these  means  the  complainant  does 

^  Cf.  Bupckhard,  Glliek'B  Pand,  p,  277  aq. ;  Hesse  RechtsverhMUiiaM 
miscfuiH  OrundettUciaackbarn  §  82  ;  Windacheid  Pond,  ii  p.  686  aq.  nttte. 
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not  put  hia  opponent  into  the  position  uf  poi^ecasor,  &s  he  does 
by  the  op.  nuv.ntintiatio  <fr  I  §  17;  fr5  %S — IQ-  fr8§§  2,  3;  xliii 
25  §3;  xlvi5  hi  §6). 

Besides  owuers,  superficiaries  were  eventually  allowed  to 
use  this  notice.  A  usufructuary  could  give  it  only  as  agent  for 
the  owner  1  on  hia  owu  ace<iunt  he  onuld  proceed  agiingt  such 
works  only  by  bringing  the  ordinary  vindicKtioa  against  the 
doer  of  the  work.  A  pledge  creditor  could  give  notice  for 
interference  with  a  servitude.  A  right  of  road  does  not  justify 
the  notice  against  one  who  builds  on  the  road  (fr  i  §  20,  3  §3, 
fr  9,  14).  When  there  are  several  owners  of  the  land  affected, 
each  must  give  notice,  and  each  is  entitled  to  aecurityj  though 
it  is  mure  convenient  for  one  outy  to  take  it  for  all  But  if 
there  are  several  owners  of  the  site  of  the  work,  notice  given 
to  one  19  good  fur  all,  and  only  one  need  give  security  (fr  5  §  5, , 
6;  fr2i  ^5,  6\  The  effect  of  the  notice  ia  general  {in  rem), 
and  not  confined  to  the  pusseasor  at  the  time :  it  is  objection 
not  to  A  person  but  to  the  work,  and  follows  a  purchaser  of  the 
ground,  and  is  effective  though  the  owner  be  an  infant  or  a 
madman,    provided    it  be   given    to  an  intelligent  person   (fr 

10,  tl). 

The  effect  of  the  notice  expire*  after  a  year  (Cod,  viii  10 
fr  14),  or  on  the  death  of  the  giver  or  his  alienation  of  the  land 
affected  (fr  8  |6). 

When  the  notice  ia  given,  if  the  work  has  already  been 
siibstantially  commenced,  the  notice-giver  should  have  a  pro- 
tocol {Ustatio)  to  declare  the  ^ct,  and  the  work  should  be 
measured  ao  as  to  put  beyond  dispute  what  ia  new  work  (frS 
%i,S\  of  fr2i§3)- 

4.    Interdwtum  Quon  VI  aut  clam\ 

(ft)  This  interdict,  ao  called  from  the  initial  words,  was  in 
full  probably  aa  follows  :  'Quod  vi  ant  clam/actum  est,  qtta.  de  re 
*  agilur,  id  si  nan  plus  qvitm  annus  est  cwn  earperiendi  potestaa  est, 

■  CicQro  mentions  this  interdict  in  hia  speech  pro  Tullio  23  g  53  Ego 
tptSi  tecto  illo  diaturbdtfi,  «'  hodie  postutem  quod  aut  ui  aui  ctani  /actum  sit, 
t»  a»t per  arbitrum  reniitua*  nut  tp&naione  condemn^rit  tueeue  tuL  (On  the 
jiroceduro  ;□  interdicts  aee  Book  vr  chap,  liv,) 
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*  J  grftiiiK.'     'Anrthing  that  hms  been  done  by  force  or  stealth 

*  in  Ihe  matter  now  in  qncrtion  yon  are  to  restore,  if  it  is  not 
*iDOic  than  a  jeu- aince  there  was  the  powtirof  snu^'^D.  zliii24 
fr  I  pr:  c£  Lenel  EF.  $256).  like  tbe  optrw  aon  iiiMiMilii* 
it  »  cfirerted  nut  merelT  against  bailding.  bat  against  woria 
of  ail  kinds  dkiae  on  land ;  it  aims  noi  merely  at  stt^iping  woib 
begiin  but  at  undoing,  or  securing  remedy  or  cumpensatmo  for 
injury  done  by  works  whether  in  progreas  or  completed  :  it  applifs 
whether  tbe  work  is  on  the  doer's  bu)d  or  on  tbe  eocnplaiiiMit's 
or  on  pablic  or  religions  land  (fr  20  §  5);  it  docs  not  nuttter 
whether  Uie  doer  had  or  had  not  a  right  to  do  it  (fr  [  J  2):  tbe 
&ct  that  it  is  done  in  defiance  of  actoal  objection^  or  so  as 
to  elude  tbe  oboerration  of  poBsible  objectons,  Jostifies  this 
perenipU»y  uiterfefenc& 

{h)  Fotee(vi^^i««nf)vaa  defined  byQ,Mqciu9  as  dooikg  a  thing 
after  being  forindden  to  do  it.  and  this  de&tiition  was  approved  by 
later  lawyers  A  man  might  be  ibibidden  by  simple  words,  by 
a  formal  declaration  before  witoe^ea,  of  by  any  symbolical  act, 
such  as  a  motion  of  the  hand  or  the  cast  of  a  pebble  againat 
^e  work :  and  a  al^re  or  procarator  or  teoatit  or  lodger  might 
forbid  on  behalf  of  the  party  objecting.  Force  aaed  by  the 
doer  Ui  prevent  the  probibitioa  {e-g.  threats,^  yhtittiDg  the  door 
in  bijs  face,  etc)  counts  as  force  in  the  doing  (D.  16.  fr  i  ^  5 — 8, 
fr  3  pr,  17,  20  pr,  S  I  >.  Stealthy  action  {clam  Jactre)  is  action 
kept  from  the  knowledge  of  the  other  party,  or  action  without 
notice  given  to  one  from  whom  tbe  doer  has  reason  to  expect 
prohibition.  If  notice  be  giren^  but  does  not  convey  sufficient 
information,  or  is  given  when  the  other  party  has  no  oppor* 
tunity  of  forbidding  the  wwrk,  or  if  the  work  13  not  begun  till 
long  after  the  notice,  or  ih  done  in  a  didereot  way  from  that 
declared,  the  action  is  stealthy  (frig/ — frs§l.  fr22§s). 
Where  the  party  himself  is  not  accessible,  notice  should  be 
given  to  his  friends  or  procurator  or  at  his  house  <fr  5  §  2). 
Some  works  might  be  done  partly  ri.  partly  dam  (fr  n  §5), 

(c)  Any  work  on  or  connected  with  land  comes  within 
the  iuterdict:  erecting  buildings,  puliing  them  down,  removing 
tiles,  statues,  etc.  which  are  on  or  a^xed  to  the  buildings, 
digging  a  trench,  ploughing,  throwing  stonea  on  land,  cutting 
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trees  or  reeds  or  withes  or  vines,  or  a  coppice  before  it  is  ready, 
removing  viae  props,  polluting  a  well,  breaking  opcu  or  injuring 
a  tomb  or  piling  earth  on  it  or  removing  a  statue,  even  spread- 
ing dung  on  rich  land  if  it  ia  thereby  injured;  turning  the 
rainfall   on   to  a  tomb  or  making  a  projecliou  over  it,  even 
though  it  be  not  t*juched,  fi>r  all  above  the  tomb  up  to  the  sky 
belongs  to  it  (fr  7  ^  5.  6,  9,  10,  fr9pt§  2.  fr  11  pt^2,  3.  fr  15 
^  1^  2,  fr  2^  §§  I,  4),     But  meddling  with  the  fruit,  or  burning 
or   dispersing  a  looae  heap,  or   walking  or  carrying  dung  or 
pursuing  game  through  a  neighbour's  land  without  doing  any  ^j 
iDJury,  or  carrying  off  bolts  or  keys  or  mirrots  or  lattice  wurk^f 
not  fixed  to  the  building,  are  not  within  the  scope.     N'T  ifl  ^^ 
cutting  down  a  coppice,  when  ripe  for  the  purpose,  nor  doing 
any  agricultural  work  which  beriefitg  the  farm  (fr  7  §  7 ;  g  §  I,] 
i8pr,  22  §3). 

If  a  work  done  vi  aut  clam  is  demolished  vi  ant  ctam,  it  19 
for  the  judge  to  decide  whether  the  second  action  i»  justiAed 
by  the  circunistauces.  If  a  house  is  pulled  down  to  prevent 
a  fire  reaching  the  doer's  house,  and  a  magistrate  has  not 
authorised  it,  the  doer  will  be  condemned  unless  the  fire 
actually  reached  the  house.  So  Serviua  against  Ai^uilius  (: 
7  §§3.  4;  cf  fr22§2).  _ 

(d)  The  worka  which  form  the  subject  of  this  proceediu; 
are  usually  works  done  by  defendant  oa  plaintitf's  or  on  public 
ground,  not  on  defendant's  own  grouml.  But  not  only  the 
owner  of  the  land  affected  prejudicially,  but  anyone  interested 
in  the  work  not  beiug  dime,  is  entitled  to  the  interdict, 
treea  are  cut,  a  fructnary  in  interested,  providing  they  are  fruit- 
hearing  or  useful  to  him  for  shade  or  ornament,  and,  whether 
they  are  cut  by  a  stranger  or  by  the  owner,  ho  is  entitled  to 
thia  interdict  as  well  as  to  the  Aquiliau  action.  A  farm  teikant 
id  in  the  same  position-  Co-ownera  cau  use  the  interdict 
against  one  another.  Au  heir  cau  bring  it  for  works  done 
before  his  entry,  vacarUe  hereditate.  And  use  of  it  by  one^, 
e.ff.  fructuary  or  farmer,  does  not  preclude  further  use  for  a 
further  interest^  e.<f.  by  the  owner  (fr  1 1  §  14 — fr  13  pr  §  5»  fr  16 
pr  §  l).  When  land  on  which  such  work  is  done  is  in  process 
of  sale,  the  vendor  can  bring  the  interdict  on  account  t 
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work  done  before  delivery^  but  if  the  work  be  done  after  the 
gale,  he  will  h&ve  to  accoutkt  for  aDything  gaiued  by  his  suit  to 
the  purchaser.  If  the  sale  was  on  a  resolutive  condition,  the 
right  to  the  interdict  is  with  the  purchaser^  if  he  is  in  possession 
even  as  tenant  or  by  perrni^Hion.  but  if  and  as  boou  as  the 
occurrence  of  the  condition  resolves  the  sale^  the  right  is  with 
the  vendor  (fr  1 1  §§  8 — 13). 

(s)  The  person  liable  to  the  interdict  is  the  doer  of  the  work 
{semper  adversits  possessorem  operis  hoc  ijiterdictwm  comp^it), 
but  if  the  work  is  done  by  order  of  someone  else,  this  other  ia 
the  respoDMble  person.  If  it  \s  done,  Buy  by  a  tenant  who 
thrown  the  stones  into  a  neighbour's  field,  the  tenant  is  liable 
to  the  interdict;  his  leaaor  is  only  bound  to  allow  restoration  to 
take  place  and  to  cede  any  action  he  may  have.  If  it  is  done  in 
common  by  several  persons,  each  is  liable  in  full,  but  suit 
against  one  frees  all,  If  a  slave  has  done  the  work  without  Mb 
master's  knowledge,  he  can  be  surrendered  noxaUy;  if  he  is  sold, 
the  purchaser  is  liable  but  can  surrender  him:  and  even  a  ward 
or  madman  is  bound  to  permit  restoration  and  surrender  the 
slave.  A  slave  who  acted  on  the  order  of  a  guardian  or  care^ 
taker  may  (as  is  usual  when  the  action  ia  not  of  an  utterly 
wrong  and  wicked  character)  be  excused ;  the  guardian  or  care- 
taker will  be  liable  to  an  analogous  interdict  (fr^  §  i,  ti  §§6, 
7.  13§;.  iSpr^gi;  i6§2). 

(^)  The  interdict  muHt  be  brought  within  a  year  from  the 
completion  or  cessation  of  the  work.  If,  however,  the  work  is  in 
a  tomb  or  underground  (e,y,  in  a  sewer),  eo  that  it  is  not  readily 
observed,  a  longer  time  may  be  granted  on  consideration  of  the 
case.  If  a  person  is  absent  on  State  business,  the  year  lor  use 
of  the  interdict  begins  with  his  return.  It  runs  against  heirs 
and  other  auccessois  only  so  far  as  they  have  got  anvthing 
thereby  {in  id  quod  ad  eos  pervenit).  The  damages  are  regu- 
lated by  the  plaintiff's  interest,  and  tije  duty  of  the  judge 
ta  to  put  the  plaintiff  in  the  position  he  would  have  been  in  if 
the  work  had  not  been  done.  This  may  involve  restitution  of 
uBUfruct  or  of  servitudes  loAt  or  impaired  in  consequence  of  the 
work.  The  amount  is  fixed  by  oath  of  the  plaintiff  or,  in  default, 
by  the  judge.    If  plaintiff  has  recovered  the  value  of  his  interest 
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by  another  actiod  (e.g.  the  Aquiltaii)^  he  takes  nothing  by  this 
interdict  (fr  1 5  ^  3 — 12;  fr  z  i  §  3), 

(ff)  The  interdict  quod  vi  aut  clam  has  several  sides,  and 
may  be  concurrent  in  concrete  cases  with  other  proceedings.  If 
plaintiff  is  building  on  bis  own  ground  and  is  interfered  with  by 
his  neighbour,  or  by  someone  who  has  a  show  of  interest  in  the 
building  or  taiid,  ho  can  apply  for  the  interdict  uti possidetis  on 
the  ground  of  his  neighbour's  act  being  an  eucroaehment  on  his 
possession.  And  the  like  If  the  neighbiiur  meddles  with  the 
training  of  his  vines,  or  puts  plaster  on  plaintiff's  wall,  etc 
(D,  xliii  17  fr3  §3,  4,  9;  viii  5  frS  §  5),  If  the  neighbour  alleges 
that  plaintitf's  building  is  an  infringement  of  his  servitude, 
plaintiff  t.iau  bring  the  negatoriut  and  shew  that  the  neighbour 
has  no  Bucb  right  {D.  viii  5  fr2  pr,  4§7).  If  the  neighbour 
should  give  him  notice  of  '  new  work."  plaintiff  can  either 
suspend  his  operations  for  a  time  and  proceed  to  establish  his 
right,  or  give  security  and  then  continue  his  work,  leaving  his 
opponent  to  prove  his  right  of  iaterferenee,  presumably  on  the 
ground   of  having  a  servitude  over  plaintiff's  land  or   house 

(fr3§5). 

If  someone  attempts  to  build  on  plaintiff's  ground  or  eora- 
mits  a  trespass  on  his  gi'ouud  or  buildings,  so  as  to  cause  him 
practical  annoyance  or  injury,  plaintiff  can  give  him  notice  of 
objection,  and,  if  he  persist  openly  or  undRrhand,  can  bring 
against  him  the  interdict  qu»d  vi  aut  clam,  and  defendant  cannot 
save  himself  hy  alleging  a  right :  if  he  rely  on  a  rights  he  must 
declare  his  readiness  to  defend  bis  conduct  and  give  security 
(D.  xliii  24  fr  r  §  2,  5  ;  fr  3  §  5).  If  any  such  trespass  conveys 
an  inaulfc,  defendant  is  liable  to  an  action  injuriatttjsi;  if  it  catisea 
sensible  injury,  he  is  liable  to  the  Aquilian  action. 

In  short,  if  I  am  interfered  with  on  my  own  ground  I  have, 
besides  the  more  personal  and  semi-penal  proceedings  of  injuria 
arum-  and  iex  Aquilia,  the  interdicts  uti  possidetis  and  quod  tfi 
aut  clam  which  protect  my  possession,  and  the  negaioTia  which 
protects  my  property  from  any  unfounded  claim  of  servitude 
(D.  xxiix  I  f r  5  §10).  If  I  have  rights  of  servitude  over  my 
neighbour's  land  or  house,  J  can  bring  the  canfessorta  to  vindicate 
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my  rig^ht,  and  I  have  the  interdictB  de  iWn&'e,  de  aqua,  etc 
for  more  summary  protection.  Against  any  new  buildings 
which  menace  my  rights  of  iservitude  or  my  necessary  con- 
veniences I  have  the  proceeding  of  operis  novi  nuntiatio,  and  if 
the  building  is  erected  without  my  knowledge  I  can  bring  the 
interdict  quod  vi  aid  clam. 

UsufructuAi'ies  had  like  modes  of  protection  but  with  modi- 
Hcations. 


CHAPTER  IX, 

GIFT   (nOJfATlo), 

A.    Donatio  (jyvER  vivos). 

1.  It  18  not  easy  to  satisfy  oneself  eis  to  the  proper  position^ 
of  Gift  in  a  treatise  like  this.  It  is  not  usually  a  ground  of 
ubligHtiop;  nor  is  it,  like  mancipation,  a  mode  of  acquisition. 
But  it  is  certainly  a  ground  of  acquisition,  and  has  affinity  to 
occupation  of  what  h  abandoned  by  its  owner,  only  that  the 
abandonment  (in  the  case  of  giJt)  is  made  in  favour  of  a  par- 
ticular person,  and  evidence  of  such  abandonment  is  required. 
Hence  this  Book  is  not  an  unsuitable  place. 

In  the  most  commrtu  sense  of  the  term  a  gift  is  the  volun- 
tary transfer  during  life  to  one  person  by  another  of  souiething 
belonging  to  the  latter,  so  that  it  becomes  the  former's  property 
without  his  giving  any  consideration  fur  it.  In  a  wider  sense 
it  is  used  of  any  act  whereby  one  person  is  made  better  off  at 
the  eipeuse  aud  by  the  consent  of  another.  Bonari  videtar 
quod  nutlo  jure  conceditttr  (D.  xxxix  5  fr  29  pr).  Release  of  a 
debt  or  other  obligation',  grant  of  free  lodging  or  of  a  servitude, 

1  Savigny  {System  vol,  jv)  and  othera  put  it  in  the  Geneml  Pitrt. 
Windscheid  {Pand.  §365,  n.  iS)  puta  it  among  sfiparate  agrecnuintfi  uiidef 
the  bead  of  Obligation.  See  alsu  on  the  subject  generally  SohiUing 
InttitvMo'nen  ii  p.  74 1  sqq. 

'  Cf.  Plin.  Ep.  ii  4  Qaidt^id  m^i  patvr  tmtt  Hebuil,  accepium  iibi  fieri 
JiUmbo  (*  I  will  formttUy  i^lfiase ')  ;  7iec  est  qtiod  Vereitfia  7ie  nt  miki  onetoia 
u£a  donatio. 
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refusal  of  a  legacy,  uon*execution  of  a  judgment^  non-use  of 
an  easement,  congent  to  an  unfavourable  division  of  cxjiamon  | 
property,  even  the  cultivation  or  improvement  of  others*  Land,  and 
other  acty,  may,  if  done  with  the  tntention  not  of  compromising 
a  suit  or  paying  for  services,  but  of  free  enrichment  of  another 
at  our  expense,  be  regarded  as  gifts  from  us  to  him  (fr  9  pr,  14, 
17;  xsiv  t  fr  5  ^6,  rg,  14,  etc.). 

2.  What  constitutes  a  gift  was  discussed  by  the  Romans  I 
chiefly  in  two  connexions,  one  that  of  gifts  between  husband 
and  wife  (on  which  see  Book  II,  p.  1 59  sq(|.),  and  the  other  that  of 
tho  l&r  Ciricia\  This  law  recommended  by  Q,  Fabius  Maximua 
was  passed  In  the  year  B.C.  204  on  the  proposal  of  M.  Ciocius 
Alimentus.  Besides  forbidding  gifts  to  advocates,  it  forbad  all 
gifts  above  a  certain  amount  and  it  required  full  execution  of 
the  gift'.  There  was  no  penalty  for  breach,  but  gifts  not  in 
conformity  to  the  statute  were  revocable  by  the  donor  during 
his  life  (Ulp.  *«6  iniL;  Vat,  294  §  l ).  The  maximum  fixed  by  the 
law  18  not  known.  Gifts  between  certain  classes  of  relatives 
were  excepted  from  the  provisions  of  the  law. 

The  relativoa  excepted  are  (a)  cognates  up  to  the  fifth  degree 

^  Cicero  spetika  of  the  law  in  general  tcrma,  calling  it  iex  Cincia  de  donis 
et  vumiribtu  (Seji.  4  §  10 ;  Orat  ii  7t  g  236).  Tacitus  {An.  zi  5)  re&rv  U> 
its  bearing  on  fee*  to  advocatee;  Consurgnnt  patret  Ifffemqva  Citmam 
JUtgiiani  qua  caveAuT  antiq-uilm  ne  quu  ob  ca«#am  onindam  prcuniam 
don,ntmve  accipiat ;  SV  20 ;  hivy  (xxii  20  ;  ISliv  4)  speaks  of  it  aa  caused  bj 
the  fear  of  the  plebs'  becoming  rectigcdk  c(  ttipendiaria  tenatui  (the  uobjes 
being  the  uaual  advocates). 

By  a  aouflte'a  decree  in  Pliny's  time  (105  p.  Chr.)  omnu  qm  quid  negoin 
kaherent  Jarare  prim  quam  agsremt  jahshaniury  nihil  te  ah  ndvocationam 
cuiquam.  dedi*s«  promisistif  eavissg;  peraclU  lameti  neffotiis  permiitfbatHr 
pecuToam  dumttJxo.t  d^ciini milium  dare  (Ep.  vg  ^4,  cf.  ib.  13  (14)  §§S — lo). 
The  lex  Ci-nciii  appears  to  have  been  fluperseded  by  Conatantiiie  (VaL  249). 
To  disguise  pnynient  to  au  advocate  it  -wob  Bolnetimes  prdmiaed  uuder  the 
fiction  of  reimyment  of  a  loan  (Cod.  ii6  tr^)- 

^  Pliny  applied  to  N^erva.  to  make  YDcouiiLa  Romanua  a  senator,  whose 
mother  wrote  to  the  Emperor  that  «ho  would  give  her  sou  4,000,000  eesterces 
(£40,000)  to  support  the  niiik.  Difficultiea  arose.  Pliny  applitss  to  Trajan 
to  grant  it  aud  says :  maftfr  liberatitat^m  nondum  satis  legitime  perefferat; 
qtwd  pontea  fdcit  admonita  a  nobis:  nam  titfundoi  emancipavtt  (see  above;, 
P!'-  77i  78  oote)  ei  cetera  ^uae  in  rnnutisipatiojie  mplenda  talent  ejciffi^  «>»- 
tummavit  {£p.  Traj.  4). 
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and  also  (from  the  sixth)  second  coiieina  (Bobrinua  sobrinave); 

(b)  all  persons  who  were  in  the  power,  hand  or  handtake  af  such 
relative?^,  or  in  whose  power,  hand  or  handtake  such  relatives 
were ;  (c)  those  who  were  at  the  time  of  gift  step*Hou,  step- 
da,ughter,  step-iather,  step-mother;  father-in-law,  mother-in- 
law,  son-in-law,  danghter-io-law;  hasband,  wife,  betrothed  man 
and  betrothed  woman.  These  might  both  give  and  take. 
Further  (rf)  guardians  intght  give  to  their  wai-ds  without  regard 
to  the  Oincian  limit;  a  freedman'  or  one  who  had  been  a  i>oiia 
Jide  slave  might  give  to  his  patron  or  former  master,  and  accord- 
ing  to  some  lawyers  to  hia  patron's  children.  Any  relative  of 
any  degi'ee  might  give  by  way  of  dowry  to  woman  or  girl  (Vat. 
298 — 309).  One  rescued  from  robbers  or  the  public  enemy 
might  give  to  his  deliverer  to  any  amount  (Paul  v  1 1  §6). 

3.  A  distinction  has  consequeatly  to  be  made,  as  regards 
the  validity  of  gifts,  between  theae  clasaes:  (a)  persona  under 
power  of  donor;  {b)  relatives  within  the  exceptions  as  above; 

(c)  persons  independent  and  not  excepted 

(a)  Gifts  to  persons  under  the  donor's  power  are  absolutely 
invalid.  If  however  the  donor  confirmed  the  gift  by  any  clear 
words  in  his  will,  and  the  gift  left  for  others  enough  to  satisfy 
the  Falcidian  law,  and  to  exclude  the  plaint  of  aD  nndutcous 
will,  the  gift  was  good,  and,  if  not,  waa  good  up  to  that  limit- 
Mere  non-revocation  was  not  sufficient,  even  for  a  title  to  usu- 
capion as  against  ths  other  children,  if  the  donee  remained 
under  power  until  the  donor's  death  (Vat.  256  a,  280,  28 1, 
294 — 296;  cf.  Paul  iv  I  §  11).  But  a  gift  for  dowry  was  good, 
if  properly  executed  (Vat.  253). 

(i)  Gifts  to  persons  not  under  the  donor's  power,  but  within 
the  exceptions  as  above,  are  complete^  if  mancipated  though  not 
delivered,  or  if  gained  by  usucapion  though  not  mancipated^  or, 
in  the  case  of  non-raancipable  things,  whether  provincial  lauds 
or  other  things,  if  delivered  otdy.  A  promise  in  reply  to  stipu- 
lation waa  also  effective,  and  could  be  enforced  against  the 
donor,  A  son  or  daughter,  from  whom  his  pecuUum  is  not  taken 
away  on  emancipation,  can  obtain  full  ownership  by  usucapion, 

'  Paul  interpreting  ft  clauBe  of  the  law  *A'  t^uu  a  termt  aocipit'  saya; 
Sinfis  liberti  cantinentur  (Vat  307)  :  cf.  Mommiien  Siaiit*r.  iii^43S. 
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but  in  order  to  enforce  debts,  requires  either  delegation  or 
surrender  of  actiona.  Payment  to  hiin  without  dissent  from  his 
father,  whether  the  debtor  knows  his  change  of  status  or  not^ 
discharg-es  the  debtor  (Vat,  254, 260, 294,  3  lO,  3 14).  A  declara- 
tion of  gift  entered  oti  the  court  records  {apud  acta  profeisio) 
was  not  in  itself  sufficient  to  pass  the  property  (Vat.  266a,  26S). 
But  a  statement  in  a  deed  of  gift  to  a  son  that  delivery  had 
been  duly  made  was  held  to  be  sufficient  evidence  (Vat.  314). 
A  mother  oould  not  give  to  her  children  while  under  their 
father'M  power  except  for  dowry  or  on  the  ground  of  marriage 
(in  honorem  nuptiarum) ;  for  such  a  gift  waa  in  effect  a  gift  to 
her  husband  (Vat.  254,  269;  Paul  v  1 1  §1). 

(c)  Gifts  to  persons  not  within  the  excepted  liat  require 
more  complete  execution.  Land  in  Italy  requires  mancipation 
and  delivery,  or  usucapion;  provincial  land  still  requires  delivery 
only;  moveables,  whether  mancipablo  or  not,  require,  besides 
maucipation  and  delivery,  or  delivery  oaiy  as  the  case  may  be, 
possession  for  the  greater  part  of  one  year  before  or  afterwards, 
so  as  to  be  superior  iu  the  interdict  utrabi.  Investments 
{jtomina)  require  to  be  duly  tmnsferred  (Vat.  259,  293,  31 1  — 

313)- 

Whether  there  has  been  due  delivery  is  a  question  of  fact 
rather  than  of  law.  Preaence  of  the  object^  when  mancipation 
or  announcement  of  the  gift  takes  place,  or  corporal  posscayion 
of  the  object,  if  the  donee  knows  of  the  gift,  are  sufficieat  evi- 
dence (Vat  264,  265 ;  Paul  v  1 1  § 2;  D.  xxxix  5  fr  10).  Delivery, 
as  a  gift,  of  deeds  of  purchase  of  alaves  was  by  a  rescript  of 
Severus  taken  to  be  delivery  of  the  slaves  themselves  (Clod,  viii 
53  fr  i>.  If  the  same  thing  be  professedly  given  to  two  persons, 
the  corporal  possession  and  not  the  prior  acceptance  of  the  gift 
decides  who  is  effective  donee,  whether  the  persons  are  in  the 
excepted  liat  or  not  (Paul  v  n  §4;  Vat,  291).  Payment  to  a 
common  slave,  as  a  gift  to  one  of  hia  masters,  is  good  as  a  gift 
to  that  one,  though  the  slave  may  receive  it  as  for  another 
or  for  both.  If  a  procurator  receive  for  liimself  what  is  intended 
for  his  principal^  the  principal!  acquires  notwithstanding  (D.  xxxix 

Sfri30- 

^  i  On  U.  xli  I  fr  37  §  6  see  Waechtor  Pond,  ii  p.  69. 
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Mere  entry  In  hia  accounts  hy  an  intended  donor  of  bis 
owing  the  donee  sometbitig  does  not  make  a  gift  {ib.  fr  26). 

4.  A  donor  ia  not  liable  to  give  a  guaranty  of  title,  nor,  if 
he  has  promised  it,  can  ho  be  compelled  to  do  so  (Paul  v  1 1  §  5)^ 
Even  in  mancipation  a  substantial  guaranty  was  avoided  by 
manci]>ating  ruimmo  uno  (see  Book  V  chap,  iv  c  l).  Nor  is 
a  donor  liable  fur  delay  in  executing  his  promiije;  and  by  a  con- 
stitution of  Ant.  Pius,  if  sued  he  can  be  condemned  only  in  id 
qnod  facere  potest,  debts  for  value  being  deducted  in  estttnating 
his  meana  (Vat  267;  D.  xxiix  5  fr  I3,  22). 

5.  Where  a  j^ift  has  not  been  duly  made  in  accordance  with 
the  Ciiician  law,  the  donor  can  revoke  it  during  hJs  life  or  by 
will.  If  a  suit  is  bmught  to  enforce  delivery  or  execution  in 
accordance  with  promise,  he  can  plead  that  there  was  no  con- 
sideration for  the  mancipatioD  or  promise  («  ?iOrt  dotuitiopis 
causa  majLcipavi  vel  promisi  me  daturitm);  if  the  amount  wa«  in 
excess  of  the  legal  ma-tinium,  he  could  plead  the  Cincian  law. 
If  he  haa  actually  executed  his  gift,  be  could  bring  a  vindication 
or  cundictiou  to  recover  it  and  meet  any  pleas  by  a  like  replica- 
tion. If  he  has  not  revoked  his  gift,  his  heir  bas  no  such  pleas 
or  right  to  recover,  for  morte  Cincia  removetur.  And  the  donee 
could  plead  fraud  by  way  of  answer  or  replication  (Vat.  259,310, 
312).  The  plea  '  coutrary  to  the  Cincian  statute  '  could,  as  the 
Proculians  held,  be  used  duriog  the  donor's  life  by  anyone  resist- 
ing  the  donee's  claim  (Vat.  266;  cf.  Schilliug  Iiiat.  iii  p.  S8^  hh). 
Asur^^ty  for  a  promise  of  an  excessive  gift  could  plead  the  Cincian 
law.  without  any  consent  from  the  donor  (D.  xxxix  5  fr  24). 

6.  A  gift  may  be  made  by  a  creditor's  delegating  his 
debtor  to  the  intended  donee.  If  the  gift  is  above  the  legal 
lijidt  but  not  above  the  debt,  the  debtor  has  no  plea  against 
the  donee's  suit,  for  he  ia  in  fact  onEy  paying  by  hia  creditor'!* 
order  what  he  owes;  but  the  donor  can  wue  his  debtor  for 
rescission  of  the  excess  if  he  has  not  yet  paid,  or  the  donee 
if  he  has  already  received  payment  in  full  (D.  xxxix  5  fr  2 1 ). 
If  the  person  delegated  for  the  purpose  of  a  gift  is  nt>t  really 
in  debt  to  the  donor  and  acted  by  mistake,  he  can  resist  the 

L        donee's  suit  by  a  plea  of  fraud,  and  can  sue  for  release  (fr  2  §  3). 
^B         7.     A  gift  may  be  made  for  a  particular  purpose.     If  such 
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purpose  is  made  a  condition,  the  gift  may  be  recovered  if  the 
condition  on  whatever  ground  is  not  carried  out:  but  if  it  be 
merely  a  motive  of  the  donor's^  the  gift  is  atill  good,  notwith- 
staodiog  that  effect  ha-s  uot  been  given  to  the  purpose.  Whether 
a  purpose  be  condition  or  merely  cause  is  a  question  rather  of 
&ct  than  taw  (&  2  §  7).  A  gift  to  one  person  for  a  time  and 
thereafter  to  another  is  best  secured  by  the  latter  making 
a  stipulation  with  the  former.  If  this  was  not  done  and  the 
transfer  over  is  not  duly  made*  the  donor  or  his  heir  could 
bring  a  condiction  for  the  recovery  of  the  gift.  Eventually 
the  Becond  donee  was  allowed  a  utUiv  actio  against  the  first 
(Vat.  286  =  Cod.  VIII  54,  3).  ^m 

8.  A  son  under  power  even  if  he  have  free  administration  ^^ 
of  his  p&inliuni  has  no  right  to  make  gifts,  unless  he  has 
■espreaa  permission  to  do  so,  or  hia  position  in  the  world 
{e.g.  a  senator)  may  justify  such  a  presumption  (D.  xxxis  5  fr  7). 
There  is  no  such  restriction  on  a  castreime  pecuUam  (D.  xxxlx  5 
fr;). 

In  calculating  the  amount  of  a  gift  accrued  profits  (slave- 
childreUj  fruits,  rents,  hire)  are  not  reckoned  unless  expressly 
named  (fr  9  §  1 ;  fr  1 1). 

Anything  paid  in  remuneration  of  services  {e,ff.  to  a  surety, 
or  for  help  or  influence,  etc.)  is  not  mere  gift,  Nor  is  repayment 
by  a  freedman  of  money  lent  to  him  as  a  slave ;  nor  giU  of 
a  slave  to  be  at  once  set  free ;  nor  promise  to  a  man  on 
condition  of  his  swearing  to  bear  promiser'a  name.  What  is 
given  or  promised  ob  rein,  i.e.  for  a  conaideration,  is  not  gift 
(D.  i  fr  19  ^  I,  4 — 6 ;  fr  18  §  1),  Nor  does  anyone  acquire  by 
gift  what  he  declines  to  accept  (fr  19  §  2 ;  cf.  Cic.  Top,  8  §  37), 

B.    Donatio  mortis  caitsa, 

1.  A  gift  made  in  view  of  death  ia  a  special  form  of  con- 
ditional gift,  made  to  take  full  effect  only  on  ttie  death  of  the 
donor  before  the  donee.  Such  a  gift  is  naturally  made  when 
the  donor  ia  seriously  ill,  or  about  to  undertake  a  perilous 
journey^  or  going  to  war,  or  in  fear  of  attack  of  brigands  or  of 

1  The  lawyeiTH  rjuDted  an  ioataiico  in  Homer  (Otfyw;  ivii  78  aqq.)  c(  a 
gift  mortii  cauta  by  Tebmachus  to  Piraeus. 
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some  powerful  enemy,  or  in  fact  when,  from  some  cause  or  other, 
he  is  apprehensive  of  death  and  desirous,  if  that  occur,  to  secure 
to  the  donee  the  thiug  given  (D.  xxxix  6  fr  z — 6).  Iq  the 
epigrammatic  language  of  the  iawyera  magis  fmhere  se  vidt 
quam  eum  cut  donat  ttiagisque  eum  cui  donat  quam  keredevi 
suitin  (fr  I  ;  fr35§2).  Special  terms  raay  provide  for  the 
donor's  having  na  power  of  revocation,  if  he  survive  the  spocial 
emergency  or  if  he  survive  the  donee :  if  there  be  no  reversion 
at  all  to  the  donor,  it  is  not  properly  a  mortis  causa  donatio 
but  only  an  ordinary  gift,  though  occasioned  by  an  appre- 
hension of  death  (fr  13,  27).  Usually  a  gift  mortis  cau&ci  is 
revocable  by  the  donor  at  any  time  during  hia  life  (Paul  iv  7 ; 
fr  16,  30).  A  8t>n  under  power  could  make  a  gift  mortis  causa 
by  permission  of  hia  father  (fr  25  §  £). 

2.  A  gift  of  this  kind  may  be  as  various  in  its  nature  as 
any  other  conditional  gift,  and  requires  due  execution.  It  may 
be  made  either  on  a  suspensive  or  reaolutive  condition,  i.e.  the 
property  may  paaa  only  on  the  death  of  the  donor,  or  may  pass 
at  once,  subject  to  reversion  if  the  donor  alters  his  mind  or 
survives  the  emergency  or  survives  the  donee.  In  the  former 
case  the  donor  can  always  bring  a  vindication  for  the  thing : 
in  the  latter  case  the  donee  had  a  vindication  for  the  time, 
and  then  on  the  condition  occurring  either  (aa  was  doubtingly 
held)  the  property  shifted  back  to  the  donor,  or  he  had  a  con^ 
diction  or  action  in  /actum,  to  secure  its  return  from  the  donee 
(D.  fr  18  §  I,  39,  35  §  3  ;  sii  I  fr  19  pr).  If  the  donee  parted 
with  the  property  to  another,  the  douor  could  still  bring 
a  condiction  against  the  donee  for  the  value;  and  the  same 
if  the  gift  was  a  slave  and  the  donee  freed  him.  If  the  douee 
was  a  son  under  power,  the  action  would  be  against  the  father 
de  pecutio  (D.  xxsix  6  fr  19^  37  §  i,  39).  A  condiction  would 
apply  also  if  the  gift  consisted  in  the  delegation  of  a  debtor,  or 
in  the  release  of  a  debt  (fr  18  §  I ;  24),  All  fruits,  offspring  of 
slaTea,  and  accretions  acquired  by  the  donee  in  the  interim 
are  recoverable  by  the  donor  along  with  the  thing  itself  (D,  Kii4 
fr  13;  xxii  I  tr  38  §3),  the  donee  being  entitled  (by  a  plea  of 
fraud)  to  get  allowance  for  any  necessary  and  useful  expenditure 
{D.  xxxix  6  fr  14),     If  the  condition  took  effect  by  the  donors 
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death,  the  rights  of  the  donee  (if  capable  of  taking)  would  bd^ 
deemed  to  accrue  from  the  time  of  the  gift  (fr  40).  A  gift  in 
view  of  death  might  at  any  time  have  a  trtist  att-ached  t-o  it  by 
the  donor  (D,  xxxi  fr  77  §  1) ;  and  it  might  be  made  to  one  peraou 
with  a  proviso  for  it  to  pasa  to  another  if,  when  the  time  came. 
the  first  were  incapable  of  taking.  This  would  be  secured  byj 
stipulation  betweea  the  two  donees  (D.xxxi  fr  50  pr), 

3.  A  gift  in  view  of  death  was  regarded  as  in  many  ways] 
the  same  as  a  legacy.  By  the  pontifical  law  the  two  weraj 
claseed  together  as  creating  an  obligation  to  maintain  thel 
sacred  rites  of  the  family  (Oic.  Leg<}.  ii  19  1 48).  The  restrictioaj 
by  the  lea;  Furxa  and  let  Voconui  on  the  amount  which  could  b«I 
withdrawn  from  the  heir  applied  to  both  {Gai,  ii  225,  226);  and' 
the  proviBions  of  the  hx  Falcidia  were  estendfd  to  such  ^fts 
by  a  constitution  of  Severua  (Cod,  viii  56  fr  2  §  2 ;  D,  xxxix  6  j 
6:42).  In  case  of  the  donor's  insolvency  such  gifts  werol 
rescinded  as  well  as  legacies,  even  though  the  donor  had  no! 
fraudulent  intention  (fr  17);  and  the  same  rule  was  adopted] 
(unless  the  gift  was  to  children)  when  honorum  posse^sio  contr 
tabtilas  waa  grnnteci  (D.  xxxvii  5  fr  3  pr,  etc.), 

4.  Mortis  ciiima  capere  is  properly  correlative  to  m.  c  donare 
aud  is  often  ho  used,  but  the  term  itself  is  much  wider  and^ 
includes  not  only  inheritance,  legacy  and  Jidei  cuminissutn  bufii 
also  any  »ums  taken  aa  a  condition  of  accepting  or  refusing  an 
inheritance  or  of  refusing  a  legacy  or  of  obtaining  freedom,  etc. 
(D.  xxxix  6  fr  S,  21,  31  §  2,  etc.) ;  and  other  cases  of  a  different 
character  where  a  death  is  the  occasion  of  money,  etc.  passing 
{e,g,  do»  rBcepticiay  fi"3i§2:  cf,  fr  12).  The  incapacity  of 
taking  inheritance  or  legacies  imposed  by  the  statutes  in 
promotion  of  maniage  ^Gai.  ii  286*  287)  was  applied  to  gifts  in 
view  of  death  by  a  decree  of  the  senate  (D.  fr  35  pr).  For 
this  purpose,  aud  in  case  of  gifts  between  husband  ati*l  wife,  the 
time  regarded  is  the  time  of  death,  not  the  time  of  gift  (D. 
xxxix  6  fr  32;  xxiv  i  fr  1 1  §  2), 

5.  If  an  annuity  was  granted  a  man  by  stipulation  {tn 
annos  sitiffulos  tjuoad  viveret)  to  commence  on  donor's  death,  it 
was  one  gift,  and  the  capacity  of  donee  was  ascertained  at 
douor^a  death,  once  for  ail;  whereas  in  a  legacy  to  the  same 
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effect,  the  capacity  was  subject  to  question  every  year  (D.  xxxix 
6fr34,  35  §7;  xxxiii  i  frii). 

C.      POLLICITA  TIQ. 

A  mere  oflfer  or  promise  by  itself  waa  not  euforceable  (Paul 
V  12  §  9;  Vat>  264  cf,  267).  But  offers  {pollicitatiomes)  of  a 
service  to  the  public  were  in  some  cases  euforceable.  By  a 
conatitutioQ  of  Trajan  anyone  who,  on  account  of  the  grant  of 
a  public  office  {honor)  to  himself  or  another,  whether  before  or 
after  the  grant,  offered  to  give  some  money  or  other  thing  to 
a  town  or  to  erect  a,  huildiiig'  for  the  public,  was  boUDd  to  fulfil 
bis  offer.  So  also  if,  without  regard  to  such  a  grant,  he  had 
actually  commenced  the  performance  of  his  promise,  e.g.  by 
part  payment  of  the  money,  clearance  of  the  ground,  depositing 
materials  or  apparatus  on  the  spot ;  or  if  the  community  had 
taken  some  action  in  consequence  of  hia  promise.  And  if  the 
promise  was  made  on  account  of  a  fire  or  earthquake  or  collapse 
of  a  public  building,  it  could  be  enforced  even  if  not  part  per- 
formed. In  one  case  an  offer  was  enforced,  notwithstanding  the 
promiser's  being  banished  by  the  city  praefect  for  three  years. 

By  a  rescript  of  Severus  and  Antoninua  a  promise  made  on 
account  of  a  public  office,  if  the  work  was  commenced  Eiud  the 
promiser  became  poor,  was  enforceable  only  to  the  amount  of 
one-fifth.  If  a  promiser  died  before  entering  on  office,  and  the 
work  had  been  commenced  by  himself  or  the  community,  his 
heirs  were  bound,  but  if  the  estate  was  insufficient,  children 
were  bound  only  for  a  tenth,  outsider  heirs  for  a  fifth.  Interest 
was  due  onlynfter  delay.  Conditious  attached  to  the  offer  were 
enforced  only  if  naefiil  to  the  State  (D.  l  12). 

A  vow  binds  the  person  making  it,  if  independent  and  of  the 
age  of  puberty,  anil  binds  his  heir ;  but  does  not  bind  the  thing 
vowed,  it  does  not  become  sacred.  If  a  man  vows  the  tenth  of 
hia  property,  the  tenth  remains  part  of  the  estate,  until  actually 
separated  by  himself  or  hia  heir. 

A  Bon  or  slave  was  not  bound  by  a  vow  made  without  hia 
Other's  or  master's  authority  (»6,  fr  2). 

1  Pliny  mentiDtis  such  offerH  iu  coanexinti  with  tho  building  or  a  theatre 
at  Nicaea;  Huic  theatro  ex  prt-fiaiotuvt  potHcitatw/iilfUt  mtdta  debentuf,  tii 
beuilicae  circa,  ut  portiims  *upra  oaream  {Ep.  Traj.  39  §  3), 
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[Beprinted  with  alight  alterations  from  Journal  of  Philology, 
voL  XV  0886).] 

Cio.  Orai.  i  39  §  1 79.  Qu,o  qiiidem  in  ffensrefa7nilia.rU  noster 
M,  Biictdeiu6.  homo  neque  meo  jvdicw  stidttts  et  suo  vaide  sapiens 
tsi  ah  juris  studio  non  abhorrenSy  simili  in  re  qitodavi  modo 
nuper  erraviL  Nam  cujrt  aedes  L,  Fujio  venderet.  in  muncipio 
lumina  uti  turn  essent,  ita  recepit  Fnjius  auterti,  simtd 
atfjue  aedificari  coepttim  est  in  quadam  parte  urbis,  quae  modo 
ex  illis  aedibtis  Gompici  posset,  egit  statini  cum  Buculeiot  quod, 
cuicunique  particidae  caeli  o^icereiur  qmuttvis  esset  pructd, 
mutari  lamina  puiahat. 

The  case  of  Fitfius  v,  Bu-cul&um  respecting  the  lights  in  a 
house  bought  by  the  plaintiff  from  the  defendant,  has  received 
a  good  uiMiy  comments,  but  I  think  there  is  still  room  for 
another.  For  though  Prof  WilkinB,  iu  his  note  on  the  passage, 
has  taken  the  right  view,  the  matter  requires  a  fuller  explana- 
tioD  than  he  has  giveo. 

Crassns  is  represented  hy  Cicero  as  desirouB  of  shewing-  the 
necessity  of  a  knowledge  of  law  to  public  omtoi-e.  and  for  this 
purpose  he  instances  one  case  after  another  in  which  the  argu- 
ments turned  not  on  matters  of  ordinary  life  and  interest^  but 
on  strictly  legal  miestions.  In  the  case  mentioned  just  before 
ours,  Marius  Gratidianiis  the  vendor  of  a  house,  had  not  de- 
clared in  the  statement  accompanying  the  conveyance  that  a 
part  of  the  house  was  subject  to  an  eaBcment  iu  favour  of 
another.  Crasaus  had  argued  on  behalf  of  the  purchaser  Orata 
that  the  vendor  ought  to  have  disclosed  any  fault  or  defect  in 
the  house  which  was  in  hia  knowledge.     The  tnentioa  of  this 
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case  suggested  fco  Crassue  another,  which  had  occurred^  as  he 
said,  lately.  It  was  of  the  same  claas  {qtto  in  genere),  and  occurred 
to  a  friend,  viz.  M.  Biiculeius,  a  man,  whom  Crassus  thought  no 
fool,  who  thought  himself  very  clever,  and  who  moreover  was  a 
bit  of  a  lawyer.  Here  we  come  to  a  difference  in  the  reading. 
Some  of  the  best  MSSv  have  simili  quodam  ntodu  erravit ;  others 
have  simili  in  re  yuodtim  modo  erravit.  The  former  of  these 
two  readings  niake-s  the  bhinder  of  Buculems  to  have  been. 
gomewhat  like  that  of  the  vendor  in  the  other  case,  the  latter 
naakes  him  to  have  blundered  bat  anly  in,  a  like  matter.  If 
this  last  reading  be  adopted,  we  have  to  find  a  meaning  for 
simili  in  re  as  well  as  for  quo  in  ^enere,  unless  the  one  be  taken 
as  a  careless  repetition  of  the  other.  But  there  is  no  necessity 
to  suppose  carelessoess.  Quo  in  geiiere  tnay  refer  to  the  in- 
completeness of  a  declaration,  and  ahnili  in  re  to  the  question 
of  sale  of  a  house,  or,  more  specifically,  to  questioafi  reapectibg 
an  easement  arming  on  the  sale  of  a  homse.  If  the  latter  reading 
be  adopted,  we  have  to  find  a  similartty  in  the  blander  as  well 
as  in  the  subject-matter.  But  then  we  can  take  qmi  in  fjenere 
of  sales  of  houses  and  simiti  vwdo  erravit  of  incomplete  declara- 
tions by  the  vendor.  And  therefore  whichever  of  these  read- 
ings be  adopted,  there  is  no  decisive  help  gained  for  the  preciae 
interpretation  of  our  passage.  The  case  relates  on  either  sup- 
position to  the  sale  of  a  house,  to  the  existence  or  nature  of  an 
easement,  and  to  the  imperfect  or  erroneous  declaration  of  the 
vendor. 

It  ia  always  venturesome  to  explain  a  law-case  unless  one 
has  a  full  report  by  a  coinpetLent  hand.  In  a  speech  of  Cicero's 
we  have  no  doubt  a  aumber  of  facts,  or  matters  intended  to  be 
taken  aa  facts,  but  we  know  not  whether  other  facts  may  not 
have  been  suppressed  altogether^  and  whether  the  statement  of 
those  which  are  given  is  so  full,  so  accurate,  and  80  fair,  as  to 
justify  the  inferences  which  we  should  be  inclined  to  draw.  In 
the  brief  mention  of  a  case,  such  as  we  have  here,  we  can  only 
expect  to  have  one  point  or  aspect  presented,  and  it  ia  therefore 
of  some  importance  to  ascertain  from  what  point  of  view  the 
narrator  re^rda  it.  In  our  passage  it  is  not  stated  that  Crasfius 
was  himself  engaged  in  the  case  on  either  side,  nor  is  it  said 
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that  it  led  to  an  elaborate  legal  discussion.  The  mention  of  it 
at  ail  appears  to  be  due  to  the  similarity  of  the  matter,  and 
posaibly  of  the  blunder,  to  that  of  Marius;  but  it  is  reasonable 
to  suppose  that  the  case  was  instanced,  like  the  rest,  to  prove 
Crassuis'  thesis,  that  in  such  a  tuatter  there  was  ample  call  for 
thorough  knowledge  of  law.  Yet  we  cannot  assume  that  we 
have  in  the  statement  here  given  all  the  important  points  of 
the  case.  For  the  case  of  Marius  as  given  in  §  178  is  certainly 
deficient.  Cicero  has  referred  to  it  again  in  the  de  O^dU  iii  J  6 
§67,  and  there  he  mentions,  what  is  not  told  here,  that  the 
house  now  sold  to  Orata  by  Wariits  had  a  few  years  before  been 
purchafied  by  Marine  from  Grata,  and  that  this  fact  formed 
the  pivot  on  which  Antonjua'  defence  turned.  It  was  abssurd, 
he  argued,  for  Grata  to  complain  that  MariuB  bad  not  told 
him  of  this  easement  on  the  house,  when  Grata  had  owned  the 
house  and  knew  of  the  easement  as  well  as  Marius  could  tell 
him.  With  this  example  before  us  of  the  incompleteness  of 
Cicero's  statements  in  incideatal  references  to  Uiw-case$,  we 
must  hesitate  before  we  assume  that  Fujius  v.  Buf^ieiujn  has 
been  adequately  reported. 

In  a  city  like  Borne,  where  the  buildings  were  close  to  one 
anuther  and  the  streets  were  narrow,  the  comfort  and  indeed 
habitability  of  a  residence  largely  de[3eod  on  its  neighbours. 
One  house  may  actually  require  the  support  of  another,  or  it 
may  have  no  other  way  of  caiTying  off  its  rainwater,  except 
over  the  roof  or  into  the  area  of  its  neighbour.  Its  prospect 
or  its  light  may  be  open,  only  so  long  as  the  neighbours  do  not 
build  in  a  particular  direction  or  to  a  particular  height  Yet 
each  owner  is  prima  fade  entitled  to  do  what  he  likes  with  his 
own  building  or  area,  to  pull  down  or  to  build  higher,  to  stop 
his  neighbour  from  sending  hie  drains  through  or  over  his  (the 
first  owner's)  premises,  or  in  any  way  interfering  with  the 
first  owner's  arrangements.  But  sometimes  an  owner  can  be 
induced  to  secure  to  liis  neighbour  such  conveniences,  and  to 
impose  on  his  own  house  a  servitude  to  some  specific  effect  in 
favour  of  his  neighbour's  house.  And  nothing  can  be  more 
natui-al  than  for  the  owner  of  two  neighbouring  bouses  in 
selling  one  or  both  to  impose  upon  one  or  both  a  servitude  in 
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favour  of  the  other.  While  the  housea  were  in  the  same  owner- 
ship, theae  rights  may  have  been  mutually  enjoyed,  and  may 
have  become  necessary  for  their  convenient  use  as  residences. 
A  purchaser  would  rei;[uire  them,  and  a  vendor  would  guaranty 
or  reserve  them. 

The  explftnation  of  our  passage  taken  generally  by  lawyers 
is  set  forth  by  Rein  CiviURecht  p.  322,  and  more  fully  by 
Grieaiuger  de  set^itute  Itimimmi  iSrg,  pp.  128 — 154.  On  one 
point  there  is  a  slight  divergence  (see  Eein  p.  323  and  Voigt^ 
/tw  ncUnrale  iii  p,  306). 

Griesinger's  view  is  as  follows.  The  house  of  Buculeius  en- 
joyed a  servitude  ne  Imninibus  o^ciatur  granted  by  a  neighbour 
either  to  Bucnloius  himself  or  to  a  former  owner  of  Buculeius' 
house.  This  grant  vrould  be  in  the  usual  words  (cf.  D,  viii  2 
fr23;  xviii  i  fr  33)  lumimu  itH  nunc  sti}it,  id  ita  sint.  The 
effect  of  thia  servitude  was  that  tLe  particular  neighbour  wag 
prevented  from  so  building  as  to  interfere  with  the  lights  of 
Buculeius'  house,  Buculfius  now  in  Belling  to  FuJius  used 
exactly  the  same  formula,  i.e.  he  undertook  that  the  lights 
should  always  be  as  they  then  were,  Buculeius  (according 
to  Griesinger)  meant  to  guaranty  only  the  servitude  previously 
granted  by  hia  neighbour.  But  his  wordsj  taken  strictly,  had 
a  wider  meaning;  and  Fufius  took  advantage  of  it,  maintaining 
that  he  was  thereby  giiarantied  against  any  obstruction  of 
any  portion  of  the  sky  visible  from  his  house.  On  a  building 
being  erected  a  long  way  off,  but  just  visible  from  his  honee, 
Fufius  at  once  brnught  an  action  against  Buculeius  for  thia 
interference  with  hi*  lights.  Buculeius'  error  was  this.  In  the 
mouth  of  ft  neighbour  constituting  a  servitude  the  words  could 
only  relate  to  his  own  huuae,  and  impose  this  restriction  uf 
rights  on  himself  and  subsequent  owners  of  the  servient 
house  only.  But  Buculeius  as  eeller  of  the  dominant  house 
might,  wisely  or  uiiwisely,  undertake  a  personal  liability  to  the 
purchaser  for  any  privileges  or  advantages  he  chose  to  connect 
with  th«  house.  If  he  promised  Fufius  security  against  inter- 
ference with  his  lights,  not  from  one  or  more  persons,  who 
owned  servient  houses,  but  from  all  the  world,  he  might  not, 
it  is  true,  be  able  to  keep  his  bargain,  but  he  would  be  liable 
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on  his  coveDant\  and  must  compensate  Fiifiu^,  And  it  waa  a 
principle  of  the  law  that  arobiguong  words  should  be  construed 
Against  the  vendor  (cf.  D.  ii  14  fr  59).  iSome  such  caae  is 
apparently  refcrred  to  by  Poraponiue  in  D.  xviii  i  fr33.  Cam 
iti  lege  venditiortis  ita  sit  scriptum  'fiuifdna  stilliculia  uti  nunc 
gunt,  ift  ita  /cifit'  nee  udditur  quae  fiumimt  vet  sttllicidia,  pri- 
mum  sj}ectari  oportel  qaid  actl  sit:  si  aon  id  appareat,  tu7ic  id 
accipitur  quod  venditori  nocet :  ambigua  enivi  oratio  est 

Voigt  (with  others)  supposes  that  Buctileius  was  not  cove- 
nanting for  the  continuance  of  an  already  existing  servitude 
(he  doubts  this  being  the  practice),  but  that  by  the  use  of  the 
words  luinina  uti  Jtvnc  sunt  vt  ita  sint  he  imposed  a  servitude 
on  another  of  hia  own  houses  in  favour  of  that  he  was  selling. 

Oriesinger  thinks  that  Kufiiis  would  win  on  account  of  the 
strict  construction  of  words  in  early  times.  Voigt  apparently 
thinks  lie  would  lose  his  case,  because  there  could  be  no  doubt 
of  Buculeiua'  real  meaning. 

Had  Cicero's  words  been  different,  I  should  have  thought 
such  an  explanation,  whether  Grieainger'a  or  Votgt's,  probable 
and  reasonable.  But  Cicero  does  not  say  ltimi?ia  uti  turn  essent 
ut  ita  essent,  and  he  does  not  use  the  word  promimt  or  ttpo- 
potidit,  but  7'ecepit. 

Ita  recepit  is  rather  too  short  an  expression  for  recepit  ita 
futut'a  esse'^  and  it  is  at  least  as  probable  that  iia  does  not 
relate  to  the  favourable  position  of  the  lights  but  to  the  accU' 
rate  representation  of  the  formula.  That  U  to  say  xta  may 
mean  ^in  these  words,'  quite  as  well  aa  *  in  this  arraugement.' 
Instances  may  be  found  to  justify  either  interpretation,  6.g, 
both  occur  in  the  passage  of  Poraponiiis  just  quoted. 

Rectpere  in  Law  Latin  is  used  in  several  senses.  It  means 
'to  recover/  'to  receive'  physically  (a,^.  receiving  produce  of 
robbery  D.  xlvii  9  fr  3  §  3;  receiving  on  deposit  D.  xvi  3  fr  1  §  10 
sqq.)  and  metaphoncally  {e.<j.  re<^tum  est  '  it  is  accepted  as 
law  '),    It  al.so  means  'to  undertake/  e.r/.  viligidionem  aliemtm,  in 

I  Is  tfais  HO?  If  it  were  a  form&l  stipulatiou,  Grideinjjjer  nmy  (*«  right 
But  if  it  was  ID  the  /c-j-  viancipi  or  aii  nttachetl  pactum,  it  would  I  think  be 
out  down  to  what  proi^rly  concomfid  the  convenience  iwkJ  ootutuervial 
interest  of  the  houae  sold  (cf.  D.  viii  3  ft"  5  fin,  fr  6  prj. 
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se  redpere  periculum,  etc.  In  this  last  sense  it  is  u&ed  not  un- 
frequently  by  Cicero,  chiefly  in  hia  letters,  e.g.  omnia  se  factu- 
rum  recepH  (Cic,  Attv  13  §2),  in  me  redpio  /ot^e  euni  tiln 
volaptati  (Fam.  xiii  lO  §  3)-  Several  times  it  is  combined  with 
spondeOy  etc,,  e.g.  et  ipse  spo^ideo  et  omveft  hoc  tibi  tui  pro  me 
rectpiiint  Toasdmum  ie  frucium  facturum,  (it.  50^2);  PromittOy 
redpio,  spoudeo  C  Coesarem  talein  seiHpet'/ore  dvem,  qtialis,  etc. 
(Phil.  V  iS  fin.);  de  aestate  pollicei-is  vet  potiu^  recipis  {AU.  xiii 
I  §  2).  So  the  Hub&tautive  receptiim,  e.g.  sulis  e*i  factum  o^vio 
ac  necesdiudini,  satis  proniisso  noatro  ac  recepto  {  Verr.  v  5  3  §  1 39), 
ille  prominHUDi  et  receptuvi  interverttt  ad  ser/u«  traiistuHt  {PhiL2 
32  §79).  Both  verb  and  noun  are  found  in  this  sense  in  the 
Digest  though  not  very  often,  e.g,  D.  sxviii  5  fr47;  and  in  the 
rubric  of  iv8  de  receptis:  tjui  arbitdK7n  recsperint  ut  sententiam 
dicant,  i.e.  'Of  undertakings:  herein  specially  that  those  who 
have  undertaken  an  arbitration,  should  declare  their  award'; 
and  several  times  in  iv  9  fr  i  pr  quvd  cujasfpte  salvum  fore  re- 
cepejnitt\ib.^d;  fr5  §  i;  xlvii  5  §4.  Bekker  ha.^t  discussed  this 
use  of  the  word  in  ZRG.  xvi  i  sqq. 

The  construction  of  redpio  in  this  sense  is  either  ftbaolute, 
or  with  an  infinitive  object  sentence,  or  with  de,  or  with 
abstract  worda  like  causam,  pejHc'ditm,  tftandatum,  etc.  None  of 
these  usages  resembles  that  in  our  text;  Imnina  uti  tinn  essent 
ita  recepit.  Nor  have  I  noticed  this  senae  of  redpei'e  to  occur 
of  an  agreement  between  vendor  and  purchaser. 

But  there  is  yet  another  meaning  of  redpere  which  suits 
the  passage^  and  is  free  from  these  objections.  It  is  best 
illustrated  by  such  pa.ssAge9  as  the  following,  which  I  take 
from  just  those  parts  of  the  Digest  which  natwrally  deal  with 
our  present  subject-matter.  The  first  ia  from  the  title  on 
general  ru!c9  affecting  servitudes;  the  second  from  that  on  the 
action  to  enforce  the  mutual  obligations  of  vendor  and  pur- 
chaser, the  third  from  that  on  the  purchaser's  claim  for  double 
damages  when  he  bas  not  got  quiet  enjoyment  of  the  object 
purchased.  The  regular  meaning  of  redpei^e  in  such  matters 
is  'to  reserve'  from  the  conveyance.  The  word  was  synonymous 
with  escdpere,  detrafiei'ef  deducere  (cf.  D.  vii  i  ft-  36  §  l)- 
D.  viii4  fr  10  (Ulp.)    Quidquid    venditor   servitutis   ttomine 
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gibi  recipere  vtdt,  nominatim  recipioportet:  nam  itla  ffeneralta 
receptio  'quibus  est  servitus  ■ittiqne  est'  ad  e^^rtineos  perfirtet. 
ipsi  nihil  prospidt  venditori  ad  jura  ejus  coTiservaiida:  nulla 
enim  habuit,  quia  nemo  ipse  sibi  serifitutem  debet,  %.€.  a  vendor 
wishing  to  reserve  to  himself  a  servitude  over  the  property  sold 
must  do  9o  in  express  terras.  A  mere  general  clause  of  reser- 
vation— '  for  tlioee  who  have  aervitudes  aod  as  they  have 
them  ' ' — is  good  to  preserve  the  riglits  of  thml  parties,  but  not 
good  for  the  vendor,  who  cannot  have  a  servitude  over  his  own 
property  and  caanot  therefore  be  included  in  the  words  qui- 
bus  &tt 

D.  xix  I  fr53  (Labeo)  Si  habitntoribus  habitatio  lege  ven- 
diiionis  recepta  ejit.oitmibttsin  ea  hahiUtTttlhus  prttet^r  dominum 
recte  recepta  habitatio  est.  (Paul)  Immo  si  cui  in  ea  insula 
quam  vendideris  gratis  kabitationem  dederis  ^  sic  reeeperis 
'  ha.hiUitorihu.8  ad  (aut  MS.)  t/uam  qitisque  diem,  conducivin  Imbei,' 
parutn  caveris,  nominaiim.  enim  de  his  veoipi  oportt/it,  itaque 
eos  kahitatoreJi  emptor  insulae  kahitatione  impune  prohih^ni, 
i.e.  a  right  of  free  lodging  cannot,  according  to  Paul,  be  re- 
served on  a  sale,  unless  it  be  by  express  words  for  particular 
mdividuals. 

D,  xxi  3  fr  69  ^  5  (Scaev.)    Qui   fujidum    tradit    {mancipat 

'  I  take  uiifpi9  here  as  adverb  of  maanel'  {tUi)  with  the  oopulatitfe  fw 
(cf.  e.g.  Lex  Jul.  Mun.  5  ;  Edict  o\\  D.  xii  i  fr  38 ;  SC.  ap.  D.  xxxviii  4 
fr  I  pr,  etc.),  and  the  Beuteuce  tc  require  for  cvrnpleteneaa  the  expression  of 
nil  Rpodosii  in  some  hUcL  words  as  -fvcte  recipiiur.  (See  the  pn^suge  of  Scae- 
roLa,  below.)  Such  imperfect  quotations  are  oommon  e.g.  D.  xvUi  i  ^7  pr; 
Cr59;fr66§i;  xxi2&4S;  etc>  The  Greek  commeotators  apparently, 
unleUfi  merely  ptiniiihraiiiQg^  took  Uti^ue  as  meauiug  'of  course/  for  they 
translate  alt  o  aypits  &ovkfvn,  iov)itt)frii  Ti pi icitui^  ap,  HeiinbL  fiaa.  v  p,  i^y 
(and  similarly  in  Bas.  xii  3  fr&S  ed.  Zachar.^U.  xsi  2  fr69,§5).  Hence 
Momtnaeii  in  bis  larger  oditiou  of  the  Digest  suggested  ufique  etta.  In  tha 
later  titereoty[>e  editioD  he  has  not  i^pcnted  this  au,g^Uoti.  Utiqu«  '  any- 
how/ 'of  course,'  ia  a  converaational  expression  and  is  common  enough  in 
the  Digeat  in  juristV  gLrgumente,  e,^.  D.  ixi  1  fr  i  ^S;  frji  ^  12,  but  I 
doubt  altogethtr  its  twcurtence  in  a  formal  coiiveyanue.  Tlie  Greek 
tranalftticm  corrcsponda  better  to  auch  a  phrase  (vory  diflerent  from  ours) 
aa  we^  tiud  ih  D.  xix  1  fr  39  Qui  sic  ejrceperai:  si  qtta«  aervitatsM  debtntvr 
cUhebuntur,  whiuh  in  referred  trj  a  caj9e  from  lui  aute-Auguat&n  jurist  {aputt 
vttvret). 


